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CEETIFICATE. 


TERRITORY  OF  IDAHO,  ) 

secretary's  office,       f 

I  do  hereby  certify  that  tlie  Laws  containecl  in  this  printed 
vohime  are  true  and  Hteral  copies  of  the  enrolled  Laws  passed  at 
the  Eio-hth  Session  of  the  Leirislative  Asseniblv  of  the  Territory 
of  Idaho,  convened  on  the  seventh  day  of  December,  A.  D., 
1874,  and  the  Laws  ])reviously  passed  and  authorized  to  be  con- 
tinued in  force  and  printed  in  this  Code  of  ]^aws. 


In  Avitness,  whereof  I 
have  hereunto  set  my  hand 
and  affixed  the  seal  of  the 
Territory. 

Done  at  Boise  City,  this 
First  day  of  February, 
A.  D.,  187G. 

E.  J.  CIJRTIS, 

Secretarv  of  LI  alio. 


TI^E 


©edlkf  ktioi|  of  Iiidepeii  delude. 


THE    UK'ANIMOUS    D72CLAKATION    OF    THE    TIIIRTEEIT     UNITED 
STATES  OF  AMEliICA  IN  CONGKESS  ASS1:MJ)LED. 

When,  in  the  course  of  iiiiman  events,  it  becomes  nee-  July  4, 1776 
-esfeary  for  one  2:>eople  to  disolve  the  pohtical  bands  which  Preamble 
have  connected  them  with  another,  and  to  assume,  among  ^^  deciara- 
tlie  powers  of  the  earth,  the  separate  and  equal  station 
to  which  the  laws  of  nature  and  of  nature's  God  entitle 
them.,  a  decent  respect  to  the  opinions  of  mankind  re- 
quires that  they  siiould  declare  the  causes  v/hich  impel 
tiiem  to  the  separation. 

We  hold  these  truths  to  be  self-evident:  That  all  men 
are  created  equal ;  that  they  are  endowed  by  their  Cre- 


tioii. 


ReapoTis 
thcrelor. 


ator   wdtii  certain  unalienable 


rights , 


that  am  one:  these 


are  life,  liberty,  and  the  pursuit  of  happiness ;  that,  to 
secure  these  rights. 


governments 


are  instituted 


among 


men,  deriving  their  just  powers  from  the  consent  of  the 
governed ;  that  whenever  any  form  of  government  be- 
comes destructive  of  those  ends,  it  is  the  right  of  the 
people  to  alter  or  to  abolish  it,  and  to  institute  a  new 
government,  laying  its  foundation  on  such  principles, 
and  organizing  its  powers  in  such  form,  as  to  them  shall 
seem  most  likely  to  eilect  their  safety  and  happiness. 
Prudence,  indeed,  will  dictate  that  governments  long 
est^iblished  should  not  be  changed  for  light  and  transieiit 
causes ;  and,  accordingly,  all  experience  hath  shown  that 
mankind  are  more  dis])osed  to  sulFer,  while  evils  are  suf- 
f erable,  than  to  right  themselves  by  abolishing  the  forms 
to  which  they  are  accustomed.  But  when  a  long  train 
of  abuses  and  usurpations,  pursuing  invariably  the  same 
object,  evinces  a  design  to  reduce  them  under  absolute 
despotism,  it  is  their  right,  it  is  their  duty,  to  tlirow  off 
such  government,  and  to  jjrovide  ncv/  guards  for  their 
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Grievances. 


jult4,1776  future  security.  Siicli  has  been  the  patient  sufferance 
of  these  colonies,  and  such  is  now  the  necessity  which 
constrains  them  to  alter  their  former  system  of  govern- 
ment. The  history  of  the  present  king  of  Great  Britain 
is  a  history  of  repeated  injuries  and  usurpations,  all  hav- 
ing in  direct  object  the  establishment  of  an  absolute 
tyi-anny  over  these  States.  To  prove  this,  let  facts  be 
submitted  to  a  candid  Avorld : — 

lie  has  refused  his  assent  to  laws  the  most  wholesome 
and  necessary  for  the  public  good. 

He  has  forbidden  his  governors  to  pass  laws  of  im- 
mediate and  pressing  importance,  unless  suspended  in 
tlieir  operation,  till  his  assent  should  be  obtainevl ;  and, 
when  so  suspended,  he  has  utterly  neglected  to  attend  to 
them. 

lie  has  refused  to  pass  other  laws  for  the  accommoda- 
tion of  large  districts  of  people,  unless  those  people 
w^ouid  relin(piish  the  right  of  representation  in  tlie  leg- 
islature— a  right  inestimable  to  them,  and  formidable  to 
tyrants  only. 

He  has  called  together  legislative  bodies  at  places  un- 
usual, uncomfortable,  and  distant  from  the  depository  of 
their  public  records,  for  the  sole  purpose  of  fatiguing 
them  into  compliance  with  his  measures. 

lie  has  dissolved  representative  houses  repeatedly  for 
opposing,  with  manly  firmness,  his  invasions  on  the 
rights  of  the  people. 

lie  has  refused,  for  a  long  timiC  after  such  dissolutions, 
to  cause  others  to  be  elected ;  whereby  the  legislative 
powers,  incapable  of  annihilation,  have  returned  to  the 
people  at  large  for  their  exercise — the  State  remaining, 
in  tlie  mean  time,  exposed  to  all  the  dangers  of  invasion 
from  witliout,  and  convulsions  within. 

lie  has  endeavored  to  prevent  the  population  of  these 
States — for  that  purpose  obstructing  the  laws  of  natural- 
ization of  foreigners,  refusing  to  pass  others  to  encourage 
theii  migrations  hither,  and  raising  the  conditions  of  new 
appropriations  of  lands. 

lie  has  obstructed  the  administration  of  justice,  by 
refusing  his  assent  to  laws  for  establishing  judiciary 
powers. 

He  has  made  judges  dependent  on  his  will  alone  for 
the  tenure  of  their  offices,  and  the  am.ount  and  payment 
of  their  salaries. 

He  has  erected  a  multitude  of  new  offices,  and  sent 
hither  s'\  arms  of  officers  to  harass  our  people,  and  eat 
out  their  substance. 
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He  has  kept  among  tis,  in  times  of  peace,   standing  July  4, 1776 
armies,  without  the  consent  of  our  legislatures. 

lie  has  affected  to  render  the  military  independent  of, 
and  superior  to,  the  civil  power. 

He  has  combined  with  others  to  subject  us  to  a  juris- 
diction foreign  to  our  constitution,  and  unacknowledged 
by  our  laws — giving  his  assent  to  their  acts  ol  pretended 
legislation. 

For  quartering  large  bodies  of  troops  among  us :   . 

For  protecting  them,  by  a  mock  trial,  from  punish- 
ment for  any  murders  which  they  should  commit  on  the 
inhabitants  of  these  States : 

For  cutting  oft*  our  trade  with  all  parts  of  the  world : 

For  imposing  taxes  on  us  without  our  consent: 

For  depriving  us,  in  many  cases,  of  the  benefits  of 
trial  by  jury: 

For  transporting  us  beyond  seas  to  be  tried  for  pre- 
tended offenses: 

For  abolishing  the  free  system  of  English  lavv^s  in  a 
neighboring  province,  establishing  therein  an  arbitrary 
government,  and  enlarging  its  boundaries,  so  as  to  ren- 
der it  at  once  an  example  and  fit  instrument  for  intro- 
ducing the  same  absolute  rule  into  these  colonies : 

For  taking  away  our  charters,  abolishing  our  most 
valuable  laws,  and  altering,  fundamentally,  the  forms  of 
our  governments : 

For  suspending  our  own  legislatures,  and  declaring 
themselves  invested  with  power  to  legislate  for  us  in  all 
cases  whatsoever. 

He  has  abdicated  government  here,  bv  declaring  us 
out  of  his  protection,  and  waging  war  against  us. 

He  has  plundered  our  seas,  ravaged  our  coasts,  burnt 
our  towns,  and  destroyed  the  lives  of  our  people. 

He  is  at  this  time  transporting  large  armies  of  foreign, 
mercenaries  to  complete  the  works  of  death,  desolation 
and  tyranny,  already  begun,  with  circumstances  of 
cruelty  and  perfidy  scarcely  paralleled  in  the  most  bar- 
barous ages,  and  totally  unworthy  the  head  of  a  civilized 
nation. 

He  has  constrained  our  fellow-citizens,  taken  captive 
on  the  high  seas,  to  bear  arms  against  their  country,  to 
become  the  executioners  of  their  friends  and  brethren, 
or  to  fall  themselves  by  their  hands. 

He  has  excited  domestic  insurrections  among  us,  and 
has  endeavored  to  bring,  on  the  inhabitants  of  our  fron- 
tiers, the  merciless  Indian  savages,  whose  known  rule  of 
warfare  is  an  undistinguished  destruction  of  all  ages, 
sexes,  and  conditions. 


July  4, 1776 
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DECLARATION    OF    INDErENDENCE. 

In  every  stage  of  these  oppressions,  we  have  petitioned 
for  redress  in  the  most  huinhle  terms.  Our  repeated 
petitions  have  been  answered  only  by  rep'cated  injury. 
A  prince,  whose  character  is  tlius  marked  by  every  act 
which  may  define  a  tyrant,  is  unfit  to  be  the  ruler  of  a 
free  people. 

Nor  have  we  been  wanting  in  attentions  to  our  British 
brethren.  We  have  warned  them,  from  time  to  time, 
gf  attempts,  by  their  legislaturo,  to  extend  an  unwar- 
rantable jurisdiction  over  us.  We  have  reminded  them 
of  the  circumstances  of  our  emigration  and  settlement 
here.  We  have  appealed  to  their  native  justice  and 
magnanimity,  and  we  have  conjured  them,  by  the  ties 
of  our  common  kindred,  to  disavow  these  usurpations, 
which  would  inevitably  interrupt  our  connections  and 
correspondence.  They,  too,  have  been  deaf  to  the  voice 
of  justice  and  of  consanguinity.  We  must,  therefore, 
acquiesce  in  the  necessity  which  denounces  our  separation, 
and  hold  them,  as  we  hold  the  rest  of  mankind :  enemies 
in  war ;  in  peace,  friends. 

We,  therefore,  the  representatives  of  the  United  States 
of  America,  in  general  congress  assembled,  appealing  to 
the  Supreme  Judge  of  the  world  for  the  rectitude  of 
of  our  intentions,  do,  in  the  name,  and  by  the  authority 
of  the  good  people  of  these  colonies,  solemnly  publish 
and  declare  that  these  united  colonies  are,  and  of  right 

ought  to  be,     FREE     AND   INDEPENDENT    STATES  ;    that  tllOJ 

are  absolved  from  all  allegiance  to  the  British  crown, 
and  that  all  political  connection  between  them  and  the 
state  of  Great  Britain,  is,  and  ought  to  be,  totally  dis- 
solved ;  and  that,  as  free  and  independent  states,  they 
have  full  power  to  levy  war,  conclude  peace,  contract 
alliances,  establish  commerce,  and  to  do  all  other  acts 
and  things  which  independent  states  may  of  right  do. 
And  for  the  support  of  this  declaration,  with  a  firm  re- 
liance on  the  protection  of  Divine  Providence,  we  mu- 
tually pledge  to  each  other  our  lives,  our  fortunes,  and 
our  sacred  honor. 

The  foregoing  declaration  was,  by  order  of  congress, 
engrossed,  and  signed  by  the  following  members : — 

JOHN  HANCOCK. 


NEW    HAMPSHIRE. 

JosiAii  Bartlett,  William  WniprLE. 

Matthew  Thoknton^ 


DECLARATION   OF   INDEPENDENCE. 


MASSACHUSETTS  BAY. 

Samuel  Adams,  John  Adams, 

KoBEKT  Tkeat  Paine,  Eldridqe  Gerry. 

EHODE  ISLAND,  ETC. 

Stephen  Hopkins,        William  Ellery. 

CONNECTICUT. 

KooER  Sherman,  Samuel  Huntington, 

WiLLAM  Williams,       Oliver  Wolcott. 

NEW   YORK. 

William  Floyd,  Philip  Livingston, 

Francis  Lewis,  Lewis  Morris. 

NEW   JERSEY. 

KiCHARD  Stockton,      John  Witherspoon, 
Francis  IIopkinson,     John  Hart. 
Abraham  Clark, 

PENNSYLVANIA. 

Robert  Morris,  Benjamin  Rush, 

Benjamin  Franklin,  John  Morton, 
George  Clymer,  James  Smith, 

George  Taylor,  James  Wilson. 

George  Ross, 

DELAWARE. 

CiESAR  Rodney,  George  Read. 

Thomas  M'Kean, 

MARYLAND. 

Samuel  Chase,  William  Paca, 

Thomas  Stone,  Chas.  Carrol,  of  Carrollton. 

VIRGINIA. 

George  Wythe,  Richard  Henry  Lee, 

TiroMAs  Jefeerson,       Benjamin  Harrison, 
Thomas  Nelson,  Jun.,   Francis  Lightfoot  Lee. 
Carter  Braxton, 

NORTH  CAROLINA. 

William  Hooper,  Joseph  Hewes. 

John  Penn, 

SOUTH  CAROLINA. 

Edward  Butledge,     Thomas  Hayward,  Jim., 
Thomas  Lynch,  Jun.,    Arthur  Middleton. 

GEORGIA. 

Button  Gwinnett,        Lyman  Hall. 
George  Walton, 


V>"Lri1kJXXX   U   J.1U1^ 


OF   THE 


UNITED  STATES  OE  AMEIilCA- 


We,  the  People  of  the  United  States,  in  Order  to  form  p  cambie. 
a  more  perfect  Union,  establish  Justice,  insure  domestic 
Tranquility,  provide  for  the  common  defence,  promote 
the  general  Welfare,  and  secure  the  Blessings  of  Liberty 
to  ourselves  and  our  Posterity,  do  ordain  and  establish 
this  Constitution  for  the  United  States  of  America. 

ARTICLE    1. 


Section  1.  All  legislative  Powers  herein  granted 
shall  be  vested  in  a  Congress  of  the  United  States,  which 
shall  consist  of  a  Senate  and  House  of  lleprescntatives. 

Section  2.  The  House  of  Pepresentatives  shall  be 
composed  of  Members  chosen  every  second  Year  by  the 
People  of  the  several  States,  and  the  Electors  in  each 
State  shall  have  the  Qualifications  requisite  for  Electors 
of  the  most  numerous  Branch  of  the  State  Letrislature. 

No  Person  shall  be  a  Pepresentative  who  shall  not 
have  attained  to  the  Age  of  twenty-five  Years,  and  been 
seven  Years  a  Citizen  of  the  United  States,  and  who 
shall  not,  when  elected,  be  an  Inhabitant  of  that  State  in 
which  he  shall  be  chosen. 

*Pepresentatives  and  direct  Taxes  f  shall  be  appor- 
tioned among  tlie  several  States  which  may  be  included 
within  this  Union,  according  to  their  respective  JS^um- 
bers,  which  shall  be  determined  by  adding  to  the  whole 

♦  Altered  by  the  Fourteenth  Amendment.    See  paije  25. 

tDirect .taxes  probably  included  only  those  on  polls  and  real  estate.  8  Wall.  544. 
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powers, 
where 
vested. 
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Represen- 
tatives,how 
coustitutei 


Qualifica- 
tions of    a 
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Census. 


Vacancies 
to  be  filled. 


Power  of 
choosing 
officers ; 
and   of  im- 
peachment. 
Senators, 
how  and  by 
whom  cho- 
sen. 


How  Claesl- 
fitd. 


Vacancies 
)iow   filled. 


Qnalifiica- 
tions   of    a 
Benutor. 


Presiclcrt 
of  Senate, 
hii^  right  to 
vote. 

Offif'ers  of 
Senate  hovv 
churfen. 


Number  of  free  Persons,  including  tliose  bound  to  Ser- 
vice for  a  Term  of  Years,  and  including  Indians  not 
taxed,  tliree-liftlis  of  all  other  Persons.  The  actual 
Enumeration  shall  be  made  within  three  Years  after  the 
first  Meeting  of  the  Congress  of  the  United  States,  and 
within  every  subsequent  Term  of  ten  Years,  in  such 
Manner  as  they  shall  by  Law  direct.  The  I^umber  of 
Pepresentatives  shall  not  exceed  one  for  every  thirty 
Thousand,  but  each  State  shall  have  at  Least  onePep- 
resentative ;  and  until  such  enumeration  shall  ]ye  made, 
the  State  of  New  Hampshire  shall  be  entitled  to  choose 
three,  Massachusetts  eight,  Phode  Island  and  Provi- 
dence Plantations  one,  Connecticut  ^ve,  'New  York  six, 
New  Jersey  four,  Pennsylvania  eight,  Delaware  one, 
Maryland  six,  Virginia  ten,  North  Carolina  five,  South 
Carolina  five,  and  Georgia  three. 

When  vacancies  happen  in  the  Pepresentation  from 
any  State,  tlie  Executive  Authority  thereof  shall  issue 
Writs  of  Election  to  fill  such  Yacancies. 

The  House  of  Pepresentatives  shall  choose  their 
Speaker  and  other  Officers ;  and  shall  have  the  sole 
Power  of  Impeachment. 

Section  3.  The  Senate  of  the  United  States  sliall  be 
composed  of  two  Senators  from  each  State,  chosen  by 
the  Legislature  thereof,  for  six  Years  ;  and  each  Senator 
shall  have  one  vote. 

Immediately  after  they  shall  be  assembled  in  Con- 
sequence of  the  first  Election  tliey  shall  be  divided  as 
equally  as  may  be  into  three  Classes.  The  Seats  of  the 
Senators  of  the  first  Class  shallbe  vacated  at  the  expira- 
tion of  the  second  Year,  of  the  second  Class  at  the  Ex- 
piration of  the  fourth  Year,  and  of  the  thkd  Class  at  tlie 
expiration  of  the  sixth  Year,  so  that  one-third  may  be 
chosen  every  second  Year ;  and  if  Yacancies  happen  by 
Pesignation,  or  otherwise,  during  the  Pecess  of  the  Leg- 
islature of  any  State,  the  Executive  thereof  may  make 
temporary  Appointments  until  the  next  Meeting  of  the 
Legislature,  which  shall  then  fill  such  Yacancies. 

No  Person  shall  be  a  Senator  who  shall  not  have  at- 
tained to  the  Age  of  thirty  Years,  and  been  nine  Years 
a  Citizen  of  the  United  States,  and  who  shall  not,  when 
elected,  be  an  Inhabitant  of  that  State  for  w^hich  he  shall 
be  chosen. 

The  Yice  President  of  the  United  States  shall  be 
President  of  the  Senate,  but  shall  have  no  Yote,  unless 
they  be  equally  divided. 

The  Senate  shall  choose  their  other  Officers,  and  also 
a  President  pro  tempore,  in  the  Absence  of  the  Yice 
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President,  or  wlien  lie  shall  exercise  the  Office  of  Pres- 
ident of  the  United  States. 

The  Senate  shall  have  the  sole  Power  to  try  all  Im-  power  to 
peachments.     When  sitting  for  that  Purpose,  they  shall  pe^ckments 
be  on  Oath  or  Affirmation.     When  the  President  of  the 
United  States  is  tried,  the  Chief  Justice   shall  preside :  chief  Jus- 
And  no   Person  shall  be  convicted  without  the  Concur-  glaV  wfeni 
rence  of  two-thirds  of  the  Members  present. 

Judgment  in  Cases  of  Impeachment  shall  not  extend  Sentence 
further  than  to  removal  from  Office,  and  disqualification 
to  hold  and  enjoy  any  Office  of  Honor,  Trust,  or  Profit, 
under  the  United  States ;  but  the  Party  convicted  shall 
nevertheless  be  liable  and  subject  to  Indictment,  Trial, 
Judgment  and  Punishment,  according  to  Law. 

Section  4.     The  Times,  Places  and  Manner  of  hold-  o/'^Sdfng 
ing  Elections  for  Senators  and  Pepresentatives,  shall  be  elections, 
prescribed  in  each  State  by  the  Legislature  thereof ;  but  ecrYbed.^'^^' 
the  Congress  may  at  any  time  by  Law  make  or  alter  such 
Pegulations,  except  as  to  the  places  of  choosing  Senators. 

The   Congress   shall   assemble  at  least  once  in  every    one     ses- 
Year,  and  such  Meeting  shall  bo  on  the  first  Monday  in  year.^^^^^^ 
December,  unless  they  shall  by  Law  appoint  a   different 
Day. 

Section  5.     Each  House  shall  be  the  Judge  of  the  ^f^^""^' 
Elections,  Peturns  and  Qualifications  of  its  own  Mem- 
bers, and  a  Majority  of  each  sliall  constitute  a  Quorum  Quorum, 
to  do  P>usiness ;  but  a  smaller  Number  may  adjourn  from 
day  to  day,  and  may  be  authorized  to  compel  the  Attcn-  Adjonrn- 
dance  of  absent  Members,  in  such  Manner,  and  under 
such  Penalties  as  each  House  may  provide. 

Each  House  m.ay  determine  the  Pules  of  its  Proceed-  ?r^'to  ^^^n- 
ings,  punish  its  Members  for  disorderly  Behaviour,  and,  ^^^^  ^"^  ^^- 
with  the  Concurrence  of  two  thirds,  expel  a  Member. 

Each   House  shall  keep  a  Journal  of  its  Proceedings,  Jo^irnai. 
and  from  tim.e  to  time  puljlish  the  same,  excepting  such 
Parts  as  may  in  their  judgment  require  Secrecy ;  and  the 
Yeas  and  Nays  of  the  Members  of  either  House  on  any  Yeas  and 
question  shall,  at  the  Desire  of  one  fifth  of  those  Pres-     ^^ 
ent,  be  entered  on  the  Journal. 

Neither  House,  during  the  Session  of  Congress,  shall,  ^'^^n^gn?* 
without  the  Consent  of  the  otlier,  adjourn  for  more  than  limited,  un- 
three  days,  nor  to  any  other  Place  than  that  in  which  the    ^'^'*' 
two  Houses  shall  be  sitting. 

Section  0.     The  Senators  and  Peprcsentatives  shall  compeDga- 
rcceive  a 'Compensation   for  their  Services,  to  be  ascer- 
tained  by  lav/,  and   paid   out  of  the  Treasury  of  the 
United  States.     They  shall  in  all  Cases,  except  Treason, 
Felony  and  Breach  of  the  Peace,  be   privileged   from 
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Privileges 


Pipqnnlifl- 
cation,      in 
C'  rlaia    ca- 
ses. 


Iloupe  to 

orii^inate 
all  revenue 
billB 


Veto. 


nil  tnny  be 

passed  by 
two  thirds 
<>(  each 
Honso,  not 
withdtund- 
ing. 


Bill  not   re- 
turned iu 
tcu  days. 


Joint  reso- 
lutions to 
be  present- 
ed to  the 
I'reeident 
for  approv- 
al. 


Powers    of 

CoDgrebB. 


Arrest  during  their  Attendance  at  the  Session  of  the!** 
respective  Houses,  and  in  going  to  and  returning  frowi 
the  same ;  and  for  any  Speech,  or  Debate  in  either  House, 
they  shiall  not  be  questioned  in  any  other  Place. 

^'^o  Senator  or  Hepresentative  shall,  during  the  Time 
for  which  he  was  elected,  be  appointed  to  any  civil  Of- 
lice  under  the  Authority  of  the  United  States,  which 
shall  have  been  created,  or  the  Emohiments  whereof 
shall  liave  been  increased  during  such  time  ;  and  no  Per- 
son holding  any  Office  under  the  United  States,  shall  be 
a  Member  of  either  House  during  his  Continuance  in 
Office. 

Section  7.  All  Bills  for  raising  Kevenue  shall  origi- 
nate in  the  House  of  Kepreaentatives  ;  but  the  Senate 
may  propose  or  concur  with  Amendments  as  on  other 
Bills. 

Every  Bill  which  shall  have  passed  the  House  of  Ilep- 
resentatives  and  the  Senate,  shall,  before  it  become  a 
Law,  be  presented  to  the  President  of  the  United  States; 
If  he  approve  he  shall  sign  it,  but  if  not  he  shall  return 
it,  with  his  Objections  to  that  House  in  which  it  shall 
have  originated,  who  shall  enter  the  Objections  at  large 
on  their  Journal,  and  proceed  to  reconsider  it.  If  after 
such  Ueconsidcration  two-thii'ds  of  that  House  shall  agree 
to  pass  the  Bill,  it  shall  be  sent,  togetlier  with  the  Ob- 
jections, to  the  other  House,  by  which  it  shall  likewise 
be  reconsidered,  and  if  approved  by  two-thirds  of  that 
House,  it  shall  become  a  Law.  But  in  all  such  Cases, 
the  Votes  of  both  Houses  shall  be  determined  by  Yeas 
and  Nays,  and  the  Names  of  the  Persons  voting  for  and 
against  the  Bill  shall  be  entered  on  the  Journal  of  each 
House  respectively.  If  any  Bill  shall  not  be  returned 
by  the  President  within  ten  Days  (Sundays  excepted) 
after  it  shall  have  l)een  presented  to  him,  the  Same  shall 
be  a  Law,  in  like  Manner  as  if  he  had  signed  it,  unless  the 
Congress  by  their  Adjournment  prevent  its  Beturn,  in 
which  Case  it  shall  not  be  a  Law. 

Every  Order,  Besolution,  or  Vote  to  which  the  Con- 
currence of  the  Senate  and  House  of  Bepresentatives 
may  be  necessary  (except  on  a  question  of  Adjournment) 
shall  be  presented  to  the  President  of  the  United  States; 
and  before  the  Same  shall  take  Effect,  shall  be  approved 
by  him,  or  being  disapproved  by  him,  shall  be  repassed 
by  two-thirds  of  the  Senate  and  House  of  Itepresenta- 
tives,  according  to  the  Pules  and  Limitations  prescribed 
in  the  Case  of  a  Bill. 

Section  8.  The  Congress  shall  have  Power  To  lay 
and  collect  Taxes,  Duties,  Imposts,  and  Excises,  to  pay  the 
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Debts  and  provide  for  the  common  Defence  and  general 
Welfare  of  the  United  States  ;  but  all  Duties,  Imposts 
and  Excises  shall  be  uniform  throughout  the  United 
States; 

To  borrow  Money  on  the  credit  of  the  United  States;'^ 

To  regulate  commerce  with  foreign  Nations,  and 
among  the  several  States,  f  and  with  the  Indian   Tribes; 

To  establish  an  uniform  Rule  of  Naturalization,  and 
uniform  Laws  on  the  subject  of  Bankruptcies  througout 
the  United  States ; 

To  coin  Money,  regulate  the  Yalue  thereof,  and  of 
foreign  Coin,  and  fix  the  Standard  of  Weights  and 
Measures; 

To  provide  for  the  Punishment  of  counterfeiting  the 
Securities  and  current  Coin  of  the  United  States; 

To  establish  Post  Offices  and  post  E-oads; 

To  promote  the  progress  of  Science  and  useful  Arts, 
by  securing  for  limited  Times  to  Authors  and  Inventors 
the  exclusive  Kight  to  their  respective  Writings  and 
Discoveries; 

To  constitute  Tribunals  inferior  to  the  supreme  Court; 

To  define  and  punish  Piracies  and  Felonies  committed 
on  the  high  Seas,  and  Offences  against  the  Law  of  JMa- 
t'ons; 

To  declare  War,  grant  Letters  of  Marque  and  liepri- 
sal,  and  make  Pules  concerning  Captures  on  Land  and 
Water; 

To  raise  and  support  Armies,  but  no  Appropriation  of 
Money  to  that  L^se  shall  be  for  a  longer  Term  than  two 
Years ; 

To  provide  and  maintain  a  Navy  ; 

To  make  Pules  for  the  Government  and  Pegulation 
of  the  land  and  naval  Forces ; 

To  provide  for  calling  forth  the  Militia  to  execute  the 
Laws  of  the  Union,  suppress  Insurrections  and  repel 
Invasions ; 

To  provide  for  organizing,  arming,  and  disciplining, 
the  Militia,  and  for  governing  such  Part  of  them  as 
may  be  employed  in  the  Service  of  the  United  States, 
reserving  to  the  States  respectively,  the  Appointment  of 
the  Officers,  and  the  Authority  of  training  the  Militia 
according  to  the  Discipline  pre=^cribed  by  Congress ; 

To  exercise  exclusive  Legislation  in  all  Cases  whatso- 
ever, over  such  District  (not  exceeding  ten  Miles  square) 
as  may,  by  Cession  of  particular  States,  and  the  Accept- 

*  Such  loans  are  not  taxable  by  the  States.  2  Pet.,  449. 
''  +  Thin  power  extcndp  only  over  waters  whof*e  navigation  has   a  Bubfetanlial 
value  for  coraniercc.  22  Conn.,  183— 1B6.    Staten  may  authorize  the  collection  of 
tolls  f  jr  the  improvement  of  navigable  rivera.  12  Conu.,  7. 18  Conn.,  5J0 
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Provision 
as  to  mi- 
gration or 
importation 
of  certain 
persons. 


Habeas  COT' 
pus. 


Bills  of  at- 
tainder, &c. 

Taxes,  how 
apportion- 
ed. 


No  export 

duty. 

No  com- 
mercial 
preferences 


No  money 
drawn  from 
treasury  un- 
k'HHi  apj)ro- 
t<riated  by 
law. 


No  title  of 
i-obility. 

Officers  not 
to  receive 
pruBcuLB, 


ancc  of  Congress,  become  the  Seat  of  the  Govemmetit 
of  the  United  States,  and  to  exercise  like  Authority  over 
all  Places  })nrchased  by  the  Consent  of  the  Legislature 
of  the  State  in  which  the  Same  shall  be,  for  the  Erec- 
tion of  Forts,  Magazines,  Arsenals,  dock-Yards,  and  other 
needful  Buildings ;— And 

To  make  all  Laws  which  shall  be  necessary  and  proper 
for  carrying  into  Execution  the  foregoing  Powers,  and 
all  other  Powers  vested  by  this  Constitution  in  the  Gov- 
ernment of  the  United  States,  or  in  any  Department  or 
officer  thereof.* 

Section  9.  The  Migration  or  Importation  of  such 
Persons  as  any  of  the  States  now  existing  shall  think 
proper  to  admit,  shall  not  be  prohibited  by  the  Con- 
gress prior  to  the  Year  one  thousand  eight  hundred  and 
eight,  but  a  Tax  or  Duty  may  be  imposed  on  such  Im- 
portation, not  exceeding  ten  dollars  for  each  Person. 

The  Privilege  of  the  w  rit  of  Habeas  Corpus  shall  not 
be  suspended,t  unless  when  in  Cases  of  Rebellion  or  In- 
vasion the  public  Safety  may  require  it. 

No  Bill  of  Attainder  or  ex  post  facto  Law  shall  be  pas- 
sed.:]: 

No  Capitation,  or  other  direct  Tax,  shall  be  laid,  un- 
less in  Proportion  to  the  Census  or  Enumeration  herein 
before  directed  to  be  taken. 

No  Tax  or  Duty  shall  be  laid  on  Articles  exported 
from  any  State. 

No  Preference  shall  be  given  by  any  Regulation  of 
Commerce  or  Revenue  to  the  ports  of  one  State  over 
those  of  another  ;  nor  shall  Vessels  bound  to,  or  from, 
one  State,  be  obliged  to  enter,  clear,  or  pay  Duties  in 
another. 

No  Money  shall  be  drawn  from  the  Treasury,  but  in 
Consequence  of  Appropriations  made  by  Law ;  and  a 
regular  Statement  and  Account  of  the  Receipts  and  Ex- 
penditures of  all  public  Money  shall  be  published  from 
time  to  time. 

No  Title  of  No1)ilit7  shall  be  granted  by  the  United 
States  :  And  no  Person  holding  any  Office  of  Proiit  or 
Trust  under  them,  shall,  without  the  Consent  of  the 
Congress,  accept  of  any  present.  Emolument,  Office,  or 
Title,  of  any  kind   whatever,  from  any  King,  Prince,  or 

*  Charter  of  the  U.  S.  Baulc  constitutional.    4  Conn.,  317,  326,  note  ;  333,  note. 
t  It?  suspensMou  doe.s  not  aiVect  the   duly  to  ifinue  the  writ  and  to  require  a  re- 
turn bhowiut;  the  authority  tor  the  iiuprisonmiut.    4  Wall,,  4; 

X  Dille  of  a'ttaindei  delincd.    4  Wall.,  33.3.  Exjiosif'Mto  law  defined.    GCranch, 
87 
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1^0   State  sliall  enter  into  any  Treaty,   '..9-.^^^^^ 


foreign  State. 

Section  10.     ino    oraie  snaii  enier  uiio  any  ireaiy,    hibUed 
Alliance,  or  Confederation;  grant  Letters   of   Marque   [™e^ot-^^* 
and  Reprisal ;  coin  Money ;  emit  Bills  of  Credit ;  §  make   certain 
any  Thing  but  gold  and  silver  Coin  a  Tender  in  Pay- 
ment of  Debts ;  pass  any  Bill  of  Attainder,  ex  post  facto 
Law,  or  Law  impairing  the  Obligation  of  Contracts,]    or 
grant  any  Title  of  JS^obility. 

ISlo  State  shall,  without  the  consent  of  the  Congress, 
lay  any  Imposts  or  Duties  on  Imports*  or  Exports,  ex- 
cept what  may  be  absolutely  necessary  for  exeoiting  its 
inspection  Laws ;  and  the  net  Produce  of  all  Duties  and 
Imposts,  laid,  by  any  State  on  Imports  or  Exports,  shall 
be  for  the  L^se  of  the  Treasury  of  the  United  States; 
a7ul  all  such  Laws  shall  be  subiect  to  the  Bevision  and 
Control  of  the  Congress. 

'No  State  shall,  without  the  Consent  of  Congress,  lay 
any  Duty  of  Tonage,  keep  Troops  or  Ships  of  War  in 
time  of  peace,  enter  into  any  Agreement  or  Compact 
with  another  State,  or  w^ith  a  foreign  Powei,  or  engage 
in  War,  unless  actually  invaded,  or  in  such  imminent 
Danger  as  will  not  admit  of  Delay. 


AETICLE  11. 


Section  1.     The  executive  Power  shall  be  vested  in  Jj'resideiit 

jincl  V  ICG 

a  President  of  the  United  States  of  America.     lie  shall  President ; 
hold  liis  Office  during  the  Term  of  four  Years,  and  to-  of  o'^  ce.^ 
gether  with  the  Yice  President,  chosen  for  the  same        * 
Term,  be  elected,  as  follows : 

Each  State  shalU  aj)point,  in   such  Manner  as  the  Leg- 

§  Applies  only  to  circulating  currency,  in  which  the  State  is  the  immediate 
promisor.    4  Pet.,  447  ;  11  Pet.,  316  ;  13  How:,  l(j. 

II  This  protects  charters  of  private  corporations.  4  Wheat ,  518;  7  Conn.,  48. 
18  Conn.,  G4.  But  not  tenure  of  office  of  State  officers.  10  How.,  402,  nor  other 
grants  of  a  political  character  for  public  purposes.    10  How..  535. 

*  This  does  not  include  imports  from  another  State.    8  Wall.,  123. 
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Klertors  oi 
I'ri'fiflent 
and  Vice 
rresident : 
nuini>t'r, 
and  how 
appointed. 


Electorp  to 
vof"  on  the 
same  d:iy. 


Qualifica- 
tions of  the 
Pretiideut. 


On  Tih'^m 
l>i8  dutit's 
devolve  in 
case  of  his 
reniov.'ii, 
de.'ith  or 
inability.! 


Proi5ideTit3 
compeuba- 
tiou. 


His  oath. 


President 
to  be  com- 
mnnder  in 
Chief. 


ITe  mny  re. 
quire   opin- 
ion of  ^'iib- 
inot  ofllceri? 


islaturc  thereof  may  direct,  a  Number  of  Electors,  equal 
to  tlie  whole  Number  of  Senators  and  Representatives 
to  whicli  the  State  may  be  entitled  in  the  Congress ;  but 
no  Senator  or  Representative,  or  Person  holding  an  Of- 
fice ot  Trust  or  Profit  under  the  United  States,  shall  be 
appointed  an  Elector. 

l^IIere  followed  provisions  as  to  the  mode  of  casting 
the  electoral  votes^  ivhich  are  superseded  by  the  Twelfth 
A  niendment.     See  ])age  28 J . 

1  he  Congress  may  determine  the  time  of  choosing  the 
Electors,  and  the  Day  on  which  they  shall  give  their 
Votes ;  which  day  shall  be  the  same  throughout  the  United 
States. 

No  Person,  except  a  natural  born  Citizen,  or  a  Citizen 
of  the  United  States,  at  the  time  of  the  Adoption  of  this 
Constitution,  shall  be  eligible  to  tlie  Office  of  President ; 
neither  shall  any  Person  be  eligible  to  that  Office  who 
shall  not  have  attained  to  the  Age  of  thirty-five  Years, 
and  been  fourteen  Years  a  Resident  within  the  United 
States. 

Jn  Case  of  the  Removal  of  the  President  from  Office, 
or  of  his  Death,  Resignation,  or  Inability  to  discharge 
the  Powers  and  Duties  of  the  said  Office,  the  same  shall 
devolve  on  the  Vice  President ;  and  the  Congress  may 
by  Law  provide  for  the  Case  of  Removal,  Death,  Resig- 
nation or  Inability,  both  of  the  President  and  Vice 
President,  declaring  what  Officer  shall  then  act  as  Pres- 
ident, and  such  Otiicer  shall  act  accordingly,  until  the 
Disability  be   removed,  or  a  President  shall  be  elected. 

The  President  shall,  at  stated  Times,  receive  for  his 
Services,  a  Compensation,  which  shall  neither  be  in- 
creased nor  diminished  durino^  the  Period  for  wdiich  he 
shall  liave  been  elected,  and  he  shall  not  receive  within 
that  Period  any  other  Emolument  from  the  United 
States,  or  any  of  them. 

Before  he  enter  on  the  Execution  of  his  Office,  he 
shall  take  the  following  Oath  or  Affirmaiion : — "I  do 
solemnly  swear  [or  affirm]  that  I  will  faithfully  execute 
the  Office  of  President  of  the  United  States,  and  will  to 
the  best  of  my  Ability,  preserve,  protect,  and  defend  the 
Constitution  of  the  United  States." 

Si:cTi()X  2.  The  President  shall  be  Commander  iji 
Chief  of  tlie  Army  and  Navy  of  the  United  States,  and 
of  the  Militia  of  the  several  States,  when  called  into  the 
actual  Ser\'ice  C)f  the  United  States  ;  he  may  require  the 
Opinion,  in  writing  of  the  principal  Officer  in  each  of 
the  executive  De])artnients,  upon  any  Subject  relating  to 
the  Duties  of  their  respective  Offices;  and  he  shall  have 
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Power  to  grant  Reprieves  and  Pardons'^  for  OITenscs 
against  the  United  States,  except  in  Cases  of  Impeach- 
ment. 

He  shall  have  Power,  by  and  with  the  Advice  and 
Consent  of  the  Senate,  to  make  Treaties,  provided  two- 
thirds  of  the  Senators  present  concur ;  and  he  shall  nom- 
inate, and  by  and  with  the  Advice  and  Consent  of  the 
Senate,  shall  appoint  Ambassadors,  other  public  Minis- 
ters and  Consuls,  Judges  of  the  supreme  Court,  and  all 
other  Officers  of  the  United  States,  whose  Appointments 
are  not  herein  otherwise  pi'ovided  for,  and  wiiich  shall 
be  established  by  Law  :  but  the  Congress  may  by  Law 
vest  the  A])pointmGnt  of  such  inferior  Otlicers,  as  they 
think  proper,  in  the  President  alone,  in  the  Courts  of 
Law,  or  in  the  Heads  of  Departments. 

The  President  shall  have  Power  to  lill  up  all  Vacan- 
cies that  may  liappen  during  the  liecess  of  the  Senate, 
by  granting  Commissions  which  shall  expire  at  the  End 
of  their  next  Session. 

Section  3.  lie  shall  from  time  to  time  give  to  the 
Cogress  Information  of  tlie  State  of  the  Union,  and  re- 
commend to  their  Consideration  such  Measures  as  he 
shall  judge  necessary  and  expedient ;  he  may,  on  extraor- 
dinary Occasions,  convene  both  Houses,  or  either  of 
them,  and  in  Case  of  Disagreement  between  them,  with 
Pespect  to  Time  of  Adjournment,  he  may  adjourn  them 
to  such  Tim.e  as  lie  sliall  think  proper;  he  shall  receive 
Ambassadors  and  other  public  Ministers ;  he  shall  take 
Care  that  the  Laws  be  faitlifully  executed,  and  shall 
Commission  all  the  Otlicers  of  the  United  Ststes. 

Section  4.  The  President,  Vice  Pi'esident,  and  all 
civil  Officers  of  the  United  States,  shall  be  removed  from 
Office  on  Lnpeachment  for,  and  ('onviction  of.  Treason, 
Bribeiy,  or  other  hioh  Crimes  and  Misdemeanors. 


Pardoning 
power. 


Treaty  mnk 
luf,'  power. 


Nomina- 
tion of  cer- 
tuiu  ot- 


■^^hrn  PreS' 
ident  may 
till  vucau- 
ciefl. 


7«Te8Pft20s  to 
Congrees. 


May  con- 
vene and 
in  t^onie  ca- 
f-es  adjonru 
Coufiie-ri. 

Shall  re 
reive  Am- 
bat>eadorp, 

Forroitiire 
ot  ntticert 
for  cr  mes. 


APTICLE  IIL 


Section  1.     The  judicial  Power  of  the  United  States,  IfJ'elf 
shall  be  vested  in  one  Supreme  Court,  and  in  such  infe-   w^here'veet- 
rior  Courts  as  the  Congress  may  from  time   to  time  or- 
dain^ and  establish.f     The  Judges,  both  of  the  supreme 
and  inferior  Courts,  shall  hold  their  Offices  during  good   Tennreof 
Behaviourj^and  shall,  at  stated  Times,  receive  for  their   <>ffice. 
Services,  a  Compensation,  which  shall  not  be  diminished  S.^'''''*'" 
during  their  Continuance  in  Office. 


330, 


♦Includes  power  to  con»mnre  sentences.    18    How.,  3i5. 

tActH  of  Congresp giving  State  courtf  jurisdiction.  uncon8titutiona\  1  Wheat. 
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cx)Nr>Tr;uTi()N  ov  tiik  rxr7i':D  i-'Tates. 


Extent  of 

jii'Uciiil 

power. 


See  amend- 
m«ul  XI. 


jurit<(lktion 
of  Supreme 
Court. 


Appellate. 


Trial  by  ju- 
ry of  crimi- 
nal prose- 
cutious. 


Place  of 
trial. 


Trenson  de- 
fiued. 


Proof. 


TtP   puuieh- 
ment. 
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Section  2.  Ilic  judicial  Power  shall  cxtciid  to  all 
Cases,  in  Law  and  E(jiiity,  arising  under  this  Oonstitn- 
tion,  the  Laws  of  the  United  States,  and  Treaties  made, 
01  which  shall  be  made,  mider  their  Authority  ;—  to  all 
Cases  affecting  Ambassadors,  other  public  Ministers 
and  Consuls  ; — to  all  Cases  of  admiralty  and  maritime 
Jurisdiction  ;"''■ — to  Controversies  to  which  the  United 
States  shall  be  a  Party ; — to  Controversies  between  tvv'o 
or  more  States  ; — between  a  State  and  Citizens  of  an- 
other State ; — l)etween  Citizens  of  aifferent  States  ;  be- 
tween Citizens  of  the  same  State  clannini:>;  Lands  under 
Grants  of  different  States,  and  between  a  State  or  the 
Citizens  thereof,  and  foreign  States,  Citizens  or    Subjects. 

In  all  Cases  alFecting  Ambassadors,  other  public  Min- 
isters and  Consuls,  and  those  in  which  a  State  sliall  be 
Party,  the  supreme  Court  shall  have  original  Jurisdiction. 
Li  all  the  other  Cases  before  mentioned,  the  supreme 
Court  shall  have  appellate  Jurisdiction,  both  as  to  l^RW 
and  Fact,  with  such  Exceptions,  and  under  such  Kegiila- 
tions  as  the  Congress  shall  make. 

The  trial  of  all  Crimes,  except  in  Cases  of  Impeach- 
ment, shall  be  by  Jury,  and  such  Trial  shall  be  held  in 
the  State  where  said  Crimes  shall  have  been  committed ; 
but  when  not  committed  within  any  State,  the  Trial 
shall  be  at  such  Place  or  Places  as  the  Congress  ma}^  by 
Law  have  directed. 

Section  3.  Treason  against  the  United  States,  shall 
consist  only  in  levjn'ng  War  against  them,  or  in  adhering 
to  their  Enemies,  giving  them  Aid  and  Comfort.  No 
Person  shall  be  convicted  of  Treason  unless  on  the  Tes- 
timony of  tW' o  Yv^itnesses  to  the  same  overt  Act,  or  on 
Confession  in  open  Court. 

The  Congress  shall  have  Power  to  declare  tlie  Pun- 
ishment of  Treason,  but  no  Attainder  of  Treason  shall 
work  Corruption  of  Blood,  or  Forfeiture  except  during 
the  Life  of  the  Person  attainted. :|: 

AETICLE  lY. 

Section  1.  Full  Faith  and  Credit  shall  be  Given  in 
each  State  to  the  public  Acts,  Records,  and  judicial  Pro- 
ceedings of  every    other  State.     And  the  Congress  may 

*TncludeB  all  navii?ahle  waters,  whether  fresh  or  salt.  12  How.,  443,  State 
courts  cannot  proceed  in  rem  apiinst  maritime  property.  4  Wall.,  431,  But 
States  can  create  C(;rtain  liens  on  vot-sels  which  Admiralty  Courts  might  en- 
force.   1  Cluck,  53U ;  7  Wall.,  t)14 ;  11  Wall.,  iHo. 

^United  StatCb  may  couflacatu  traitor's  property  in  civil  war.    11  Wall.,  268. 
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by  general  Laws  prescribe  the  Manner  in  which  such 
Acts,  Kecords  and  Proceedings  shall  be  proved,  and  the 
Effect  thereof. 

Section  2.  The  Citizens  of  each  State  shall  be  enti- 
tled to  all  Privileges  and  Immunities  of  Citizens  in  the 
several  States.  || 

A  Person  charged  in  any  State  with  Treason,  Felony 
or  other  Crime,  who  shall  flee  from  Justice,  and  be 
found  in  another  State  shall  on  Demand  of  the  execu- 
tive Authority  of  the  State  from  which  he  fled,  be  de- 
livered up,  to  be  removed  to  the  State  having  J  urisdic- 
tion  of  the  Crime. 

'No  Person  held  to  Service  or  Labour  in  one  State, 
under  the  Laws  thereof,  escaping  into  another,  shall,  in 
Consequence  of  any  Law  or  Regulation  therein,  be 
discharged  from  such  Service  or  Labour ;  but  sliall  be  de- 
livered up  on  claim  of  the  Party  to  Vv^hom  such  Service  or 
Labour  may  be  due. 

Section  3.  New  States  may  be  admitted  by  the 
Congress  into  this  Union;  but  no  new  State  shall  be 
formed  or  erected  within  the  jurisdiction  of  any  other 
State;  nor  any  State  be  formed  by  the  Junction  of 
two  or  more  States,  or  Parts  of  States,  without  the  con- 
sent of  the  Legislatures  of  the  States  concerned,  as  well 
as  of  the  Congress. 

The  Congress  shall  have  Power  to  dispose  of  and 
make  all  needful  Pules  and  Pegulations  respecting  the 
Territory  or  other  property  belonging  to  the  United 
States;  f  and  nothing  in  this  Constitution  shall  be  so 
construed  as  to  Prejudice  any  Claims  of  the  United 
States,  or  of  any  particular  State. 

Section  4.  The  United  States  shall  guarantee  to 
every  State  in  this  Union  a  Republican  Form  of  Gov- 
ernment, and  sliall  protect  each  of  them  agains  Invasion; 
and  on  application  of  the  Legislature,  or  of  the  Execu- 
tive (when  the  Legislature  cannot  be  convened)  against 
domestic  Violence. 


Privileges 
of    citizens 
of  each 
State. 

Fugitives 
from  justice 
to  be  deliv- 
ered up. 


Persons 
held  to  ser- 
vice, hav- 
ing escaped 
to  be  deliv- 
ered up. 


Adminis- 
tion  of  new 
States. 


Power  of 
Conerress 
over  terri- 
tory and 
other  prop- 
erty of   the 
United 
States. 


Republican 
form  of 
govern- 
ment  guar- 
anteed. 
Each    State 
to    be  pro- 
tected. 


ARTICLE.  V. 

The  Congress,  whenever  two  thirds  of  both  Houses  tion,how 
shall  deem  it  necessary,   shall   propose  Amendments  to  ^^^^  ^  ' 


H  Includes  onlv  privilecres  generally  attached  to  citizenship.    18  How.,  593  ;  8 
Wall.,  180;  12  Wall.,  430. 

tThis  rehites  only  to  the  property  belonging  to  the  United  States  at  the  time 
of  the  adoption  cf  the  Couititution.    19  How.,  393. 
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Limitation 
of  amend- 
ments. 


Confirma- 
tion of  old 
obligations 
of  the  Uni- 
ted States. 


Supremacy 
of  Constitu- 
tion treat- 
ies, and 
laws  of  the 
United 
States. 


Oath  to 
snpport 
Constitu- 
tion, by 
Whom  ta- 
ken. 

No  relip:- 
ioas  test. 


What    rati- 
fication saf- 
flcient  to 
establish 
this  consti- 
tution. 


tliis  Constitution,  on  tlie  Application  of  the  Legislatures 
of  two  thirds  of  the  several  States,  shall  call  a  Conven- 
tion for  proposing  Amendments,  which  in  either  Case, 
shall  be  valid  to  all  Intents  and  Purposes,  as  Part  of  this 
Constitution,  when  ratified  by  the  Legislatures  of  three 
fourths  of  the  several  States,  or  by  Conventions  in 
three  fourths  thereof,  as  the  one  or  the  other  Mode  of 
Eatification  may  be  proposed  by  the  Congress ;  Pro- 
vided, that  no  Amendment  which  may  be  made  prior  to 
the  Year  one  thousand  eight  hundred  and  eight  shall  in 
any  Manner  affect  the  first  and  fourth  Clauses  in  the 
Ninth  Section  of  the  first  Article ;  and  that  no  State, 
without  its  Consent  shall  be  deprived  of  its  equal  Suf- 


frage m  the  Senate. 


AETICLE  YI. 


All  Debts  contracted  and  Engagem.ents  entered  into, 
before  the  Adoption  of  this  Constitution,  shall  be  as 
valid  against  he  L^nited  States  under  this  Constitution, 
as  under  the  Confederation. 

This  Constiution,  and  the  Laws  of  the  United  States 
which  shall  be  made  in  Pursuance  thereof;  and  all 
Treaties  made,  or  which  shall  be  made,  under  the  au- 
thority of  the  United,  shall  be  the  supreme  law  of  the 
LanI;  and  the  Judges  in  every  State  shall  be  bound 
thereby,  anything  in  the  Constitution  or  Laws  of  any 
State  to  the  Contrary  notwithstanding. 

The  Senators  and  Representatives  before  mentioned, 
and  the  Members  of  the  several  State  Legislatures,  and 
all  executive  and  judicial  Officers,  both  of  the  United 
States  and  of  the  several  States,  shall  be  bound  by  Oath 
or  Affirmation,  to  support  this  Constitution ;  but  no  re- 
ligious Test  shall  ever  be  required  as  a  Qualification  to 
any  Office  or  public  Trust  under  the  United  States. 

AETICLE  YIL 

The  Eatification  of  the   Conventions  of  nine  States, 
shall  be  sufficient  for  the  Establishment  of  this  Constitu- 
tion between  the  States  so  ratifying  the  same. 
Done  in  Convention,  by  the  Unanimous  Consent  of  the 
States  present  the  Seventeenth  day  of  September  in 
the  Year  of   our  Lord  one  thousand  seven  hundred 
and  Eiii^hty  seven  and  of  the  Independence  of   the 
United^States  of  America  the  Twelfth.     IN   WIT- 
NESS  whereof  We  have  hereunto   subscribed  our 
Names. 
Go :  WASHINGTON,  Prcsd't  and  Dep  ty  from  Ya. 
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NEW  HAMPSHIEE. 
John  Langdon,  Nicholas  Gilman. 

MASSACHUSETTS. 

Nathaniel  Gorham,  Rufus  King. 

CONNECTICUT. 

Wm.  Saml.  Johnson,  Eogek  Sheeman. 

NEW  YORK. 

Albxandek  Hamilton. 

NEW  JERSEY. 

Wil.  Livingston,  David  Brearley, 

Wm.  Patterson,  Jona.  Dayton. 

PENNSYLVANIA. 

B.  Franklin,  Thomas  Mifflin, 

RoBT.  Morris,  Geo.  Clymer, 

Thomas  Fitzsimons,  Jared  Ingersoll, 

Jaj^ies  Wilson,  Gouv.  Morris. 

DELAWARE. 

Geo.  Re.vd,  Richard  Bassett, 

John  Dickenson,  Gunning  Bedford,  Jr. 

Jaco.  Broom. 

MARYLAND. 

James  McIIenry,  Danl.  Carroll. 

Dan  of  St.  Thomas,  Jenifer. 

VIRGINIA. 
John  Blair,  James  Madison,  Jr* 

NORTH  CAROLINA. 
Wm.  Blount,'  Hu.  Williajvison, 

RiCIID.  DoBBS,  SrAIGHT. 

'     SOUTH  CAROLINA. 
J.  RuTLEDGE,  Charles  Pinckney. 

ClIAS.  CorESWORTH  PiNCKNEY,  PlERCE  BuTLER. 
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GEOEGIA. 

William  Few,  Abr.  Baldwin. 

Attest:       WILLIAM    J ACKSOl^, Secretary* 

*By  July,  1788,  it  had  been  ratified  by  nine  of  the  States,  and  the  Congress  of 
the  Confederation  provided  for  the  organization  of  the  new  government,  which 
went  into  operation  on  the  first   Wednesday  of  March  [March  4th] ,  1789. 

The  orthography  and  punctuation,  both  of  the  original  Constitution,  and  of 
the  several  Amendments,  have  been  followed  exactly,  in  printing  this  work, 
byithe  aid  of  copies  furnished  for  the  purpose  by  the  Secretary  of  State  of 
the  United  States. 
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AETICLES, 

IN  ADDITION  TO,  AND  AMENDMENT  OF,  THE  CONSTITUTION  OF 
THE   UNITED  STATES  OF  AMERICA, 

Proposed  by  Congress,  and  ratified  by  the  Legislatures  of  the   several  States* 
pursuant  to  the  Fifth  Article  of  the  original  Constitution. 

AETICLE  I. 

Proposed  September  twenty -fifth,  1789.    Ratification  consummated  Decem- 
ber fifteenth  1791. 

Congress  shall  make  no  law  respecting  an  establish- 
ment of  religion,  or  prohibiting  the  free  exercise  thereof; 
or  abridging  the  freedom  of  speech,  or  of  the  press ; 
or  the  right  of  the  people  peaceably  to  assemble,  and  to 
petition  the  Government  for  a  redress  of  grievances. 

AETICLE  11. 


Religious 
establish- 
ment pro- 
hibited. 
Freedom  of 
speech  and 
of  the  press, 
and  right  of 
petition, 


Proposed  September  twenty-fifth  1789.    Ratification  consummated  December 

fifteenth,  1791. 

A  well  regulated  Militia,  being  necessary  to  the  se-  Right  to 
curity  of  a  free  State,  the  right  of  the  people  to  keep  ^ear  al-^s. 
and  bear  Arms,  shall  not  be  infringed. 

AETICLE  III. 

Proposed  September  twenty-fifth,  1789.    Ratification  consummated  December 

fifteenth,  1791. 

1^0  soldier  shall  in  time  of  peace  be  quartered  in  any  Quartering 
house,  without  the  consent  of  the  Owner,  nor  in  pHva^e^^^ 
time  of  war,  but  in  a  manner  to  be  prescribed  by  law.       houses. 

AETICLE  lY. 

Proposed  September  twenty-fifth,  1789.    Ratification  consummated  December 

fifteenth,  1791. 

The  right  of  the  people  to  be  secure  in  their  persons,  fjfjj^h^^and 
houses,  papers,  and  effects  against  unreasonable  searches   seizure  reg- 
and  seizures,  shall  not  be  violated,  and  no  Warrants  shall 
issue,   but  upon  probable   cause,  supported  by  Oath  or 
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affirmation,  and  particularly  describing  the  place  to  be 
searched,  and  the  persons  or  things  to  be  seized. 

ARTICLE  Y. 


Criminal 
prosecu- 
tione,  trials 
and  pun- 
ishments. 


Taking  pri- 
vate prop- 
erty for 
public  use. 


Further 
provisions 
reppecting 
criminal 
prosecu- 
tions. 


Right  of 
trial  by 
jury. 


Exceeeive) 
bail  or  pua- 
jehmeritB. 


Proposed  September  twenty-fifth,  1789.    Ratification  consummated  December' 

fifteenth,  1791. 

No  person  shall  be  held  to  answer  for  a  capital,  or' 
otherwise  infamons  crime,  nnless  on  a  presentment  or  in- 
dictment of  a  Grand  Jiirj,f  except  in  cases  arising  in 
the  land  or  naval  forces,  or  in  the  Militia,  when  in  act- 
ual service,  in  time  of  War  or  public  danger  ;  nor  shall 
any  person  be  subject,  for  the  same  ofl'ence  to  be  twice 
put  in  jeopardy  of  life  or  limb ;  nor  shall  be  compelled, 
in  any  Criminal  Case,  to  be  a  witness  against  himself, 
nor  be  deprived  of  life,  liberty,  or  proj^erty,  without  due 
process  of  law ;  nor  shall  private  property  be  taken  for 
public  use,  without  just  compensation. 

ARTICLE  YI. 

Proposed  September  twenty-fifth ,  1789.    Ratification  consummated  December 

fifteenth,  1791. 

In  all  criminal  prosecutions,  the  accused  shall  enjoy 
the  right  to  a  speedy  and  public  trial,  by  an  impartial 
jury  of  the  State  and  district  wherein  the  crime 
shall  have  been  committed,  which  district  shall  have 
been  previously  ascertained  by  law,  and  to  be  informed 
of  the  nature  and  cause  of  the  accusation ;  to  be  con- 
fronted with  the  witnesses  against  him ;  to  have  compul- 
sory process  for  obtaining  Witnesses  in  his  favor  ;  and 
to  have  the  Assistance  of  Counsel  for  his  defence. 

ARTICLE  YII. 

In  suits  at  common  law,  where  the  value  in  contro- 
versy shall  exceed  twenty  dollars,  the  right  of  trial  by 
jury  shall  be  preserved,  and  no  fact  tried  by  a  jury  shall 
be  otherwise  re-examined  in  any  Court  of  the  United 
States,  than  according  to  the  rules  of  the    common  law. 

ARTICLE  YIII. 

Proposed  September  twenty-fifth,  1789.   Ratification  consummated  December 

fifteenth,  1791. 

Excessive  bail   shall  not  be  required,  nor  excessive 


tSce  4  Wall.,  120.  9  Wall.,  27-1. 
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Rights  re- 
tained by"' 
the  people. 


fines  imposed,  nor  cruel  and  unusual   punisliments  in- 
Hicted. 

AETICLE  IX. 

Proposed S'eptemTjer  twentj-flfth/JlTSO.'lr^Eatification. consummated  December 

fifteenth.  1791. 

The  enumeration  in  the  Constitution,  of  certain  rights, 
shall  not  be  construed  to  deny  or  disparage  othersje- 
tained  by  the  people, 

AETICLE  X. 

Proposed^September  twenty-fifth,  1789.  j:Ratiflcation  ^consummated:  December 

fil'ieenth,  l^ii)!. 

The  powers  not  delegated  to  the  United  States  by  the  ^^^^^^  ^^^ 
Constitution,   nor   prohibited  by  it  to  the  States,  are  re-  delegated 
served  to  the  St^ites  respectively,  or  to  the  people.  edstateB.""" 

ARTICLE  XL 

Proposed  March  four,  1794.    Ratification,  consuoinKtted  January  <;ight,;i798. 

The  judicial  power  of  the  United  States  shall  not  be   suits 
construed  to  extend  to  any  suit  in  law  or  ecpiity,  com-  IfaSby^an 
menced  or  prosecuted  against  one  of  the  United   States  individual, 
by  Citize^is  of  another  State,  or  by  Citizens  or  Subjects 
of  any  Foreign  State. 

AETICLE  XII. 

Proposed  December  twelfth,  1803.    Ratification  consummated  September  twen- 
ty fifth,  1804. 

The  Electors  shall  meet  in  their  respective  states,  and  Manner  of 
vote  by  ballot  for  President  and  Yice-President,  one  of 
w^hom,  at  least,  shall  not  be  an  inhabitant  of  the  same 
state  witli  themselves ;  they  shall  name  in  their  ballots 
the  person  voted  for  as  President,  and  in  distinct  ballots 
the  }>erson  voted  for  as  Yice-President,  and  they  shall 
make  distinct  lists  of  all  persons  voted  for  as  Pres- 
ident, and  of  all  persons  voted  for  as  Yice-President 
and  of  the  number  of  votes  for  each,  w^hich  list 
they  shall  sign  and  certify,  and  transmit  sealed  to  the  seat 
of  the  government  of  the  United  States,  directed  to  the 
President  of  the  Senate  ; — The  President  of  the  Senate 
sliall  i]i  tlie  presence  of  the  Senate  and  House  of  Eepre- 
scntatives,  open  all  the  ccrtiiieates  and  the  votes  sliall 
then  be  counted  ; — The  person, having  the  greatest  num- 
l^er  of  votes  for  President,  shall  l)e  the  president,  if  such 
number  be  a  majority  of  the  whole  number  of  Electors 
appointed ;  and  if  no  person   have  such  majority,  then 


choosing 
President 
and  Vice- 
President, 
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from  the  persons  having  the  highest  numbers  not  exceed- 
ing three  on  the  list  of  those  voted  for  as  President,  the 
House  of  Representatives  sliall  choose  immediately,  by 
ballot,  the  Presidents  But  in  choosing  the  President, 
the  votes  shall  be  taken  by  states,  the  representation  from 
each  state  having  one  vote ;  a  quorum  for  this  purpose 
shall  consist  of  a  member  or  members  from  two-thirds  of 
the  states,  and  a  majority  of  all  the  states  shall  be  neces- 
sary to  a  choice.  And  if  the  House  of  Pepresentatives 
shall  not  choose  a  President  whenever  the  right  of  choice 
shall  devolve  upon  them,  before  the  fourth  day  of 
Mai'ch  next  following,  then  the  Yice-President  shall  act 
as  President,  as  in  the  case  of  the  death  or  other  consti- 
tutional disability  of  the  President.  The  person  having 
the  greatest  number  of  votes  as  Vice-President,  shall  be 
the  Vice-President,  if  such  number  be  a  majority  of  the 
whole  number  of  Electors  appointed,  and  if  no  person 
have  a  majority,  then  from  the  two  highest  numbers  on 
the  list,  the  Senate  shall  choose  the  Vice-President ;  a 
quorum  for  the  purpose  shall  consist  of  two-thirds  of 
the  whole  number  of  Senators,  and  a  majority  of  the 
whole  number  shall  be  necessary  to  a  choice.  Put  no 
person  constitutionally  ineligible  to  tlie  office  of  Presi- 
dent, shall  be  eligible  to  that  of  A^ice-President  of  the 
United  States. 


Slavery 
abolished. 


APTICLE  XIIL 

Proposed  February  first,  1865.    Ratification  consummated  December 
eighteenth,  1865. 

Section  1.  Neither  slavery  nor  involuntary  servi- 
tude, except  as  a  punishment  for  crime  wdiereof  the 
party  shall  have  been  duly  convicted,  shall  exist  within 
the  United  States,  or  any  pLice  subject  to  their  jurisdic- 
tion. 

Section  2.  Congress  shall  have  powder  to  enforce 
this  article  by  appropriate  legislation. 

APTICLE  XIV. 

Proposed  June  sixteenth,  18G6.    Ratification  consummated  July 
twenty-eighth  1868. 

Section  1.     All  persons  born  or  naturalized   in  the 

Citizenship    United  States  and  subiect  to  the  jurisdiction  thereof,  are 

citizens  01  the  iJnited  States  and  oi  the  State  wherein 

they    reside.     ]^o  State   shall  make  or  enforce  any  law 

Privileges     "^vliicli  sliall  abridge  the  privileges  or  immunities  of  citi- 

of  citizcue.    zeus  of  the  United  States ;    nor  shall  any  State   deprive 


CONSTITUTION  OF  THE  UNITED  STASES.  25 

any  person  of  life,  liberty,  or  property,  without  due 
process  of  law ;  nor  deny  to  any  person  within  its  jurisdic- 
tion the  equal  protection  of  the  laws.  ^  ^. 

Section  2.     Representatives     shall     be    apportioned  meat  or"^' 
among  the  several  States  according  to  their  respective  J^'^f;^f°; 
numbers,  counting  the  whole  number  of  persons  in  each  con-resB. 
State,  excluding  Indians  not  taxed.     But  when  the  right 
to   vote   at   any  election  for    the  choice  of  electors  for 
President  and  Vice-rresident  of  the  United  States,  Eep- 
resentatives  in  Cojigress,  the  Executive  and  Judicial  oi- 
iicers  of  a   State,   or   the   m.embers   of  the  Legislature 
thereof,  is  denied  to    any    of    tlie    male  inhabitants  of 
sucli  State,  being  twenty  one  years  of  age,  and    citizens 
of  the  United  States,  or  in  any  way  abridged,  except  for 
participation  in  rebellion,    or  other   crime,  tlie  basis  of 
representation  therein  shall  be  reduced  in   the   propor- 
tion which  the  number  of  such  male  citizens  sliall  bear 
to  the  whole  number  of  male  citizens  twenty-one  years 

of  age  in  such  State.  Persons 

Section  3.     No  person  shall  be  a  Senator   or  Eepre-  who  have 
sentative  in  Congress,  or  elector  of  President  and  Vice-  officmfoath 
President,  or  hold  any  office,  civil  or  military,  under  the  gicel^'by 
United  States,  or  under  any  State,  who,    having   pre-  ^l^^\'j.-, '^ 
viously  taken  an  oath  as  a  member  of  Congress,  or  as  an  diVquaiiiied 
officer  of  the  United  States,  or  as  a  member  of  any  State  fiee."^^^"^' 
legislature,  or  as  an  executive  or  judicial  officer  of   any 
State,  to  support  the  Constitution  of  the  United  States, 
shall  have  engaged  in  insurrection  or  rebellion   against 
the    same,  or  given  aid    or    comfort    to    the    enemies 
thereof.     But  Congress  may   by  a  vote  of  two-thiids  of 
each  House,  remove  such  disability. 

Section  4.     The  validity  of  the  public  debt  of  tlie  ^iJlfJa'tory^ 
United  States,  authorized  by  law,  including  debts  incur- 
red for  payment  of  pensions  and  bounties  for  services  in 
suppressing  insurrection  or  rebellion,  shall  not  be  ques- 
tioned.    But   neither  the  United   States  nor  any  State 
shall  assume  or  pay  any  debt  or  obligation  incurred  in 
aid  of   insurrection    or    rebellion  against    the    United 
States,  or  any  claim  for  the  loss  or  emancipation  of  any  SSVy  "^ 
slave ;  but  all  such  debts,  obligations,  and  claims  shall  be  ^"ou"ff  p^" 
held  illegal  and  void.  bIuvcb. 

Section  5.  That  Congress  shall  have  power  to  en- 
force, by  appropriate  legislation,  the  provisions  of  this 
article. 


26  (INSTITUTION  OF  THE  UNITED  STATES. 

AETICLE.  XY. 

Proposed  Febrnary   twenty-seventh,   1860.    Ratification  consummated   March 

thirtieth,  1870. 

Section  1 .  The  riglit  of  citizens  of  the  United  States 
to  vote  shall  not  be  denied  or  abridged  by  the  United 
States  or  by  any  State  on  account  of  race,  color,  or  pre- 
vious condition  of  servitude. 

Section  2.  The  Congress  shall  have  power  to  enforce 
this  article  by  appropriate  legislation. 


^n  -A^ot 


^O  EEVISE  AXD  CONSOLIDATE  THE  STATUTES  OF  THE  UNITED 
STATES,  IN  FORCE  ON  THE  FIRST  DA^^  OF  DECEMBER, 
ANNO    DOMINI,     ONE    THOUSAND    EIGHT    HUNDRED    AND 
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TITLE  XXIII. 

Tlie  Territories. 


CIIAPTEE  OlS^E. 

Provisions  Coasaiuon  to  all  tlie  Territories. 

Section  1880.    Right  of  luclians  in  person  and  property  not  impaired  by  tliis 
litle,  &c.,  BoundarietJ  &c. 

1840.  Authority  to  regulate  Indians. 

1841.  Executive  powers. 

1842.  Veto  power. 

1843.  Secretary. 

1844.  Secretary's  duties. 

1845.  Salaries  of  Governors  and  Secretaries. 

1846.  Legislative  power. 

1847.  Census  and  Elections. 

1848.  Time  and  place  of  holding  Elections, 

1849.  Apportionment. 

1850.  Lav/8  to  be  submitted  to  Congress. 

1851.  Extent  of  Legislative  powers. 
1952.  Limit  of  time  of  sessions. 

1853.  Compensation  of  members. 

1854.  Members  of  Legislature  prohibited  from  holding  certain  offices 

1855.  Prohibition  of  extra  compensation  to  certain  ofRcers. 

1856.  Election  of  Justices  of  the  Peace  and  Militia  officers. 

1857.  Other  officers. 

1858.  Vacancies,  how  filled. 

1859.  Qualifications  of  voting  and  holding  office  at  first  election; 

1860.  At  future  elections. 

1861.  Subordinate  oflicers  of  Legislature. 

1862.  Delegate  to  Congress.. 

1863.  Time,  places,  and  manner  of  electing  Delegate. 
isr4.  Supreme  Conns  of  Tcrritorie?, 

18<J5.    Judicial  Dictrictti  and  Couatt. 
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1866.  Jurisdiction  of  Cotirts. 

18(J7.  Jurisdiction  of  Justices  of  the  Peace. 

1868.  Chancery  and^Common  Law  Jurisdiction. 

1869.  Appellate  Jurisdiction  of  Supreme  Court. 

1870.  Clerk  of  Supreme  Court. 

1871.  Clerk  of  District  Court. 

1872.  Register  in  Chancerj',  residence  and  oflSce. 

1873.  Judicial  District,  how  defined. 

1874.  Judges  of  Supreme  Court  to  hear  certain  causee. 

1875.  DistrictllAttorneys. 
IS76.  Marshals. 

1877.  Appointment  of  Governor,  &c, 

1878.  Oath  of  office;  how  qualified. 

1879.  Salaries  of  Justices, 
1S80.  Salary  of  Attorney. 

1881.  Salary  of  Marshal. 

1882.  When  salaries  to  be  paid. 

1883.  Fees  of  Clerks,  &c. 

1884.  Salary  not  to  be  pa'd'when  officer  is  absent. 

1885.  SeMt  of  government  in  a  new  Territory. 

1886.  Accounts  of  the  Territories  ;  no  payment  unless  approved  by 

Congress. 

18-7.    Limitation  on  expenses  of  printing. 

1888.  Limitation  on  expenses  of  Legislature. 

1889.  Legislatures  not  to  grant  special  charters. 

1800.    Limitation   on    rights  of  religious  corporations  to  hold  real 
estate. 

1891.  Constitution  and   laws   of  United  States  made  applicable  to 

all  the  Territories. 

1892.  Penitentiaries. 

1893.  Rules  for  their  government. 

1894.  Payment  of  Marshal,  &c.,  and  of  expenses  of  subsistence,  &c., 
of  ofl'enders. 

1895.  Imprisonment  in  penitentiaries. 

Sec.  1839.  Xotliing  in  this  Title  shall  be  con- 
strued to  impair  the  rights  of  person  or  property  per- 
taining to  the  Indians  in  any  Territory,  so  long  as  such 
rights  remain  nuextinguished  by  treaty  between  the 
United  States  and  such  Indians,  or  to  include  any  Ter- 
ritory which,  by  treaty  with  any  Indian  tribe,  is  not, 
witliout  the  consent  of  such  tribe,  embraced  w^ithin  the 
territorial  limits,  or  jurisdiction  of  any  State  or  Terri- 
tory ;  but  all  such  territory  shall  be  excepted  out  of  the 
boundaries,  and  constitute  no  part  of  any  Territory 
now,  or  hereafter  organized,  nntil  such  tribe  siguiiies  its 
assent  to  llie  President  to  be  embraced  within  a  partic- 
ular Territory. 

Sec.  18-10.  Xor  shall  anything  in  this  Title  be  con- 
strued to  alfect  the  authority  of  tlie  United  States  to 
make  any  regulation  respecting  the  Indians  of  any 
Territory,  their  lands,  property,  or  rights,  by  treaty,  law 
or  otlierwise,  in  the  same  manner  as  might  be  made  if 
no  temporary  government  existed,  or  is  hereafter  estab- 
lished, in  any  such  Territoiy. 

1811.     Tlic  executive  power  of  each  Territory 
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Veto  pow- 
er. 


ghall  be  vested  in  a  Governor,  who  shall  hold  his  office 
for  four  years,  and  until  his  successor  is  appointed  and 
qualified,  unless  sooner  removed  by  the  President.  He 
shall  reside  in  the  Territory  for  which  he  is  appointed, 
and  shall  be  Commander-in-Chief  of  the  Militia  thereof. 
He  may  grant  pardons  and  reprieves,  and  remit  fines 
and  forfeitures,  for  offenses  against  the  laws  of  the  Ter- 
ritory for  which  he  is  appointed,  and  respites  for  offen- 
ses against  the  laws  of  the  United  States,  till  the  decision 
of  the  President  can  be  made  known  thereon.  He  shall 
commission  all  officers  who  are  appointed  under  the  laws 
of  such  Territory,  and  shall  take  care  that  the  laws 
thereof  be  faithfully  executed. 

Seo.  1842.  Every  bill  which  has  passed  the  Legis- 
lative Assembly  of  any  Territory  shall  before  it  becomes 
a  law,  be  presented  to  the  Governor.  If  he  approve,  he 
shall  sign  it,  but  if  not,  he  shall  return  it,  with  his  ob- 
jections, to  that  House  in  which  it  originated,  and  that 
House  shall  enter  the  objections  at  large  on  its  Journal, 
and  proceed  to  reconsider  it.  H,  after  such  reconsidera- 
tion, two-thirds  of  that  House  agree  to  pass  the  bill,  it 
shall  be  sent;  together  v/ith  the  objections,  to  the  other 
House,  by  which  it  shall  likewise  be  reconsidered  ;  and, 
if  approved  by  two-thirds  of  that  House,  it  shall  become 
a  law.  But  in  all  such  cases  the  votes  of  both  Houses 
shall  be  determined  by  yeas  and  nays,  and  the  manner 
of  the  persons  voting  for  or  against  the  bill  shall  be  en- 
tered on  the  Journal  of  such  House.  If  any  bill  is  not 
returned  by  the  Governor  within  three  days,  Sundays 
excluded,  except  in  Washington  and  Wyoming,  where 
the  term  is  five  days,  Sundays  excluded,  after  it  has  been 
presented  to  him,  the  same  shall  be  a  law,  in  like  man- 
ner as  if  he  had  signed  it,  unless  the  legislative  Assem- 
bly, by  adjournment  sine  die^  prevent  its  return,  in 
which  case  it  shall  not  be  a  law. 

Sec.  184:3.  There  shall  be  appointed  a  Secretary  for  secretary, 
each  Territory,  who  shall  reside  within  the  Territory  for 
which  he  is  appointed,  and  shall  hold  his  office  for  four 
years,  and  until  his  successor  is  appointed  and  qualified, 
imless  sooner  removed  by  the  President.  In  case  of  the 
death,  removal,  resignation  or  absence  of  the  Governor 
from  the  Territory,  the  Secretary  shall  execute  all  the 
powers  and  perform  all  the  duties  of  Governor,  during 
such  vacancy,  or  absence,  or  until  another  Governor  is 
appointed  and  qualified. 

Sec.  184:4:.  The  Secretary  shall  record  and  preserve 
all  the  laws  and  proceedings  of  the  Legislative  Assem- 
bly, and  all  the  acts  and  proceedings  of  the  Governor  in 


Secretaries 
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the  executive  department ;  lie  shall  transmit  one  copy  of 
the  Laws  and  Journals  of  the  Legislative  Assembly, 
"within  thirty  days  after  the  end  of  each  session  thereof, 
to  the  President,  and  two  copies  of  the  laws,  within  like 
time,  to  the  President  of  the  Senate,  and  to  the  Speaker 
of  the  House  of  Pepresentatives,  f  or  the  use  of  Con- 
gress. He  shall  transmit  one  copy  of  the  executive  pro- 
ceedings and  official  correspondence  semi-annually,  on 
the  first  day  of  January  and  July  in  each  year,  to  the 
President.  He  shall  prepare  the  acts  passed  by  the  Leg- 
islative Assembly  for  publication,  and  furnish  a  copy 
thereof  to  the  public  printer  of  the  Territory,  within  ten 
days  after  the  passage  of  each  act. 

Sec.  1845.  From  and  after  the  first  day  of  July, 
eighteen  htmdred  and  seventy-three,  the  annual  salaries 
of  the  Governors  of  the  several  Territories  shall  be  three 
thousand  five  hundred  dollars,  and  the  salaries  of  the 
Secretaries  shall  be  two  thousand  ^ve  hundred  dollars 
each. 

Sec.  1846.  The  Legislative  power  in  each  Terri- 
tory shall  be  vested  in  the  Governor  and  a  Legislative 
Assembly.  The  Legislative  Assembly  shall  consist  of 
a  Council  and  House  of  Pepresentatives.  The  members 
of  both  branches  of  the  Legislative  Assembly  shall  have 
the  qualifications  of  voters  as  herein  prescribed.  They 
shall  be  chosen  for  the  term  of  two  years,  and  the  ses- 
sions ^,of  the  respective  Legislative  Assemblies  shall  be 
biennial.  Each  Legislative  Assembly  shall  fix  by  law 
the  [day  of  the  commencement  of  its  regular  sessions. 
The  members  of  the  Council  and  of  the  House  of  Pep- 
resentatives shall  reside  in  the  district  or  county  for 
which  they  are  respectively  elected, 
ccnsngand  Sec.  1847.  Previous  to  the  first  election  for  mem- 
bers of  the  Legislative  Assembly  of  a  Territory  in  which 
Congress  may  hereafter  provide  a  temporary  govern- 
ment, the  Governor  shall  cause  a  census  of  the  inhab- 
itants and  qualified  voters  of  the  several  counties  and 
districts  of  the  Territory  to  be  taken  by  such  persons 
and  in  such  mode  as  he  may  designate  and  appoint,  and 
the  persons  so  appointed  shall  receive  a  reasonable  com- 
pensation for  their  services.  And  the  first  election  shall 
be  held  at  such  time  and  places,  and  be  conducted  in 
such  manner,  both  as  to  the  persons  who  superintended 
such  election  and  the  returns  thereof,  as  the  Governor 
may  direct;  and  he  shall,  at  the  same  time,  declare  the 
number  of  members  of  the  Council  and  the  House  of 
Pepresentatives  to  w^hich  each  of  the  counties  or  dis- 
tricts is  entitled  under  the  act  providing  such  temporary 
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government  for  tlie  particular  Territory.  Tlie  persons 
having  the  highest  number  of  legal  votes  in  each  of  the 
districts  for  members  of  the  Council,  shall  be  declared 
by  the  Governor,  to  be  duly  elected  to  the  Council ;  and 
the  persons  having  the  highest  number  of  legal  votes  for 
the  House  of  Representatives,  shall  be  declared  by  the 
Governor,  to  be  duly  elected  members  of  that  House  ; 
but  in  case  two  or  more  persons  voted  for,  have  an 
equal  number  of  votes,  and  in  case  a  vacancy  otherwise 
occurs  in  either  branch  of  the  Legislative  Assembly,  the 
Governor  shall  order  a  new  election  ;  and  the  persons 
thus  elected  to  the  Legislative  Assembly,  shall  meet  at 
such  place  and  on  such  day  as  the  Governor  appoints.       Time  and 

Sec.     18trS.     After  such  first  election,  however,  the  Kddtifg 
time,  place,  and  manner  of  holding  elections  by  the  peo-  elections, 
pie  in.  any  newdy  created  Territory,  as  well  as,  of  hold- 
ing all  such  elections  in  Territories  now  organized,  shall 
be  prescribed  by  the  law§  of  each  Territory. 

Sec.  1849*  The  ai^portionment  of  representation,  Appoint- 
which  the  Governor  is  authorized  to  maKe  by  bection 
eighteen  hundred  and  forty-seven,  in  the  case  of  a  Ter- 
ritory hereafter  erected  by  Congress,  shall  be  as  nearly 
equal  as  practicable  among  the  several  districts  and  coun- 
ties, for  sucli  first  election  of  the  Council  and  House  of 
liepressntatives,  giving  to  each  section  of  the  Territory 
representation  in  the  ratio  of  its  population,  except  In- 
dians not  taxed  ;  and  thereafter  in  such  new  Territory, 
as  well  as  in  all  Territories  now  organized,  the  Legisla- 
tive Assemblies,  respectively,  may  re-adjust  and  appor- 
tion the  representation  to  the  two  Houses  thereof, 
among  the  several  counties  and  districts,  in  such  manner, 
from  time  to  time,  as  they  deem  just  and  proper ;  but 
themumber  of  eitlier  House,  as  authorized  by  law  shall 
not  be  increased. 

Sec.     1850.     All  Laws  passed  by  tlie  Legislative  As-  J^uSiaed^ 
sembly  and  Governor  of  any  Territory,   except  in    the  to  con- 
Territories   of  Colorado,  Dakota,   Idaho,  Montana,  and 
Wyoming,  shall  be  submitted  to  Congress,  and  if  disap- 
proved, shall  be  null  and  of  no  efiect. 

Sec.  1851.  The  Legislative  power  of  every  Terri-  Extent  of 
tory  shall  extend  to  ail  rightful  sul)jects  of  Legislation,  powerf ^^^ 
not  inconsistent  with  the  Constitution  and  laws  of  the 
United  States.  But  no  law  shall  be  passed  interfering 
with  the  primary  disposal  of  the  soil ;  no  tax  shall  be  im- 
posed upon  the  property  of  the  United  States  ;  nor  shall 
the  lands  or  other  property  of  non-residents,  be  taxed 
•higher  than  the  lands  or  oilier  property  of  residents. 
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Sp:c.  1852.  The  sessions  of  the  Legislative  Assem- 
blies of  the  several  Territories  of  the  United  States,  shall 
be  limited  to  forty  days  duration. 

Sec.  1853.  the  member  of  each  branch  of  the  eev • 
eral  Territorial  Legislatures  shall  receive  a  compensation 
of  six  dollars  per  day  during  the  sessions  herein  pro- 
vided for,  and  they  shall  receive  such  mileage  as  now 
provided  by  law  :  Provided^  That  the  President  of  the 
Council  and  the  Speaker  of  the  House  of  Kepresentatives 
shall  each  receive  a  compensation  of  ten  dollars  per  day. 

Sec.  186-1.  E^o  member  of  the  Legislative  Assem- 
bly of  any  Territory  now  organized  shall  hold  or  be  ap- 
pointed to  any  office  which  has  been  created  or  the 
salary  or  emoluments  of  which  have  been  increased, 
while  he  was  a  member,  during  the  term  for  which  he 
was  elected,  and  for  one  year  after  the  expiration  of 
such  term ;  but  this  restriction  shall  not  be  applicable  to 
members  of  the  first  Legislative  Assembly  in  any  Terri- 
tory hereafter  organized  ;  and  no  person  holding  a  com- 
mission or  appointment  under  the  United  States,  except 
Postmasters,  shall  be  a  member  of  the  Legislative  As- 
sembly, or  shall  hold  any  office  under  the  Government 
of  any  Territory.  The  exception  of  the  Postmaster 
shall  not  apply  in  the  Territory  of  Washington. 

Sec.  1855.  ISTo  law  of  any  Territorial  Legislature 
shall  be  made  or  enforced,  by  which  the  Governor  or 
Secretary  of  a  Territory,  or  the  members  or  officers  of 
any  Territorial  Legislature  are  paid  any  compensation 
other  than  that  provided  by  the  laws  of  the  United  States. 

Sec.  1856.  Justices  of  the  peace  and  all  general  of- 
ficers of  the  Militia,  in  the  several  Territories,  shall  be 
elected  by  the  people,  in  such  manner  as  the  respective 
Legislatures  may  provide  by  law. 

Sec.  1857.  All  township,  district,  and  county  of- 
ficers, except  justices  of  the  peace,  and  general  officers 
of  the  Militia,  shall  be  appointed  or  elected  in  such  man- 
ner as  may  be  provided  by  the  Governor  and  Legisla- 
tive Assembly  of  each  Territory ;  and  all  other  officers 
not  herein  otherwise  provided  for;  the  Governor  shall 
nominate,  and  by,  and  with  the  advice  and  consent  of 
the  Legislative  Council  of  each  Territor}^,  shall  appoint; 
but  in  the  first  instance,  where  a  new  Territory  is 
hereafter  created  by  Congress,  the  Governor  alone,  may 
appoint  all  the  officers  referred  to  in  this  and  the  preced- 
ing section,  and  assign  them  to  their  respective  town- 
ships, districts,  and  counties,  and  the  officers  so  appointed 
shall  hold  their  offices  until  the  end  of  the  first  session 
of  the  Legislative  Assembly. 
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Sec*  1858.  In  any  of  the  Territories,  whenever  a 
vacancy  happens  from  resignation  or  death,  during  the 
recess  of  the  Legislative  Council,  in  any  office  which, 
under  the  Organic  Act  of  any  Territory,  is  to  be  filled 
hy  appointment  of  the  Governor,  by  and  with  the  advice 
and  consent  of  the  Council,  the  Governor  shall  till  such 
vacancy  by  granting  a  commission,  which  shall  expire 
at  the  end  of  the  next  session  of  the  Legislative  Coun- 
cil. 

Sec.  1859.  Every  male  citizen  above  the  age  of 
twenty  one,  including  persons  who  have  legally  declared 
their  intention  to  become  citizens  in  any  Territory  here- 
after organized,  and  who  are  actual  residents  of  such 
Territory  at  the  time  of  the  organization  thereof,  shall 
be  entitled  to  vote  at  the  first  election  in  such  Territorv, 
and  to  hold  any  office  therein  ;  subject,  nevertheless,  to 
the  limitations  specified  in  the  next  section. 

Sec.  1860.  At  all  subsequent  elections,  however,  in 
any  Territory  hereafter  organized  by  Congress,  as  w^ell  as 
at  all  elections  in  Territories  already  organized  the  qual- 
ifications of  voters,  and  of  holding  office,  shall  be  such 
as  may  be  prescribed  by  the  Legislative  Assembly  of 
each  Territory  ;  subject,  nevertheless,  to  the  following 
restrictions  on  the  power  of  the  Legislative  Assembly, 
namely : 

J^'^irst : — The  right  of  suffrage  and  of  holding  office 
shall  be  exercised  only  by  citizens  of  tlie  United  States 
al)ove  the  age  of  twenty-one  years,  and  by  those  above 
that  age,  who  have  declared  on  oath,  before  a  competent 
court  of  record,  their  intention  to  become  such,  and  have 
taken  an  oath  to  support  the  Constitution  and  Govern- 
ment of  the  United  States. 

jSeeo7id  :—T\\Qve  shall  be  no  denial  of  the  elective 
franchise  or  of  holding  office,  to  a  citizen,  on  account  of 
race,  color,  or  previous  condition  of  servitude. 

Third.  No  officer,  soldier,  seaman,  mariner,  or  other 
person  in  the  army  or  navy,  or  attached  to  troops  in  the 
service  of  the  United  States,  shall  be  allowed  to  vote  in 
any  Territory,  by  reason  of  being  on  service  therein,  un- 
less such  territory  is,  and  has  been  for  the  period  of  six 
months,  his  permanent  domicile. 

Fourth.  No  person  belonging  to  the  army  or  navy, 
shall  be  elected  to  or  hold  any  civil  office  or  appoint- 
ment in  any  Territory. 

Sec.  1861.  The  subordinate  officers  of  each  branch 
of  every  Legislative  Assembly  shall  consist  of  one  Chief 
Clerk  who  shall  receive  a  compensation  of  eight  dollars 
per  day,  and  of  one  Assistant  Clerk,  one  Enrolling  Clerk, 
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one  Engrossing  Clerk,  one  Sergeant-at-Arms,  one  Door- 
keeper, one  Messenger,  and  one  Wateliman,  who  shall 
receive  a  compensation  of  five  dollars  per  day  during 
the  sessions,  and  no  charge  for  a  greater  number  of  of- 
ficers and  attendants,  or  any  larger  per  diem,  shall  be 
allowed  or  paid  by  the  United  States  to  any   Territory. 

Sec.  .1862.  Every  Territory  shall  have  tlie  right  to 
send  a  Delegate  to  the  House  of  Representatives  of  the 
United  States,  to  serve  during  each  Congress,  who  shall 
be  elected  by  the  v^oters  in  the  Territory  qualified  to 
elect  members  of  the  Legislative  Assembly  thereof. 
The  person  having  the  greatest  number  of  votes  shall  be 
declared  by  the  Governor  duly  elected,  and  a  cer- 
tificate shall  be  given  accordingly.  Every  such  Delegate 
shall  have  a  seat  in  the  House  of  Representatives,  with 
the  right  of  debating,  but  not  of  voting. 

Sec  1863.  The  first  election  of  a  Delegate  in  any 
Territory  for  which  a  temporary  government  is  hereaf- 
ter provided  l)y  Congress,  shall  be  held  at  the  time  and 
places,  and  in  the  manner  the  Governor  of  such  Territory- 
may  direct,  after,  at  least  sixty  days  notice,  to  be  given 
by  proclamation;  but  at  all  subsequent  elections  therein,  as 
well  as  at  all  elections  for  a  Delegate  in  organized  Terri- 
tories, such  time,  places,  and  manner  of  holding  the  elec- 
tion shall  be  prescribed  by  the  law  of  each  Territory. 

Sec.  1864.  The  Supreme  Court  of  every  Territory 
shall  consist  of  a  Chief  tfustice  and  two  Associate  Justi- 
ces, any  two  of  whom  shall  constitute  a  quorum,  and 
they  shall  hold  their  offices  for  four  years,  and  until 
their  successors  are  appointed  and  qualified.  They  shall 
hold  a  term  annually  at  the  seat  of  Government  of  the 
Territory  for  which  they  are  respectively  appointed. 

Sec.  1865.  Every  Territory  shall  be  divided  into 
three  Judicial  Districts ;  and  a  District  Court  shall  be 
held  in  each  district  of  the  Territory  by  one  of  the  Jus- 
tices of  the  Supreme  Court,  at  such  time  and  place  as 
may  be  prescribed  by-  law  ;  and  each  Judge,  after  assign- 
ment, shall  reside  in  the  district  to  which  he  is  assigned. 

Sec  1866.  The  jurisdiction,  both  appellate  and 
original,  of  the  courts  provided  for  in  section  1907 
and  1908,  shall  be  limited  by  law. 

Sec  1867.  No  justices  of  the  peace  in  any  Terri- 
tory shall  have  jurisdiction  of  any  case  in  wliich  the  title 
to  land  or  the  boundary  thereof,  in  anywise  comes  in 
question. 

Sec  1868.  The  Supreme  Court  and  the  District 
Courts,  respectively,  of  every  Territor}^,  shall  possess 
chancery  as  well  as  common  law  jurisdiction. 
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Sec.  1869.  Writs  of  error,  bills  of  exception,  and 
appeals  shall  be  allowed  in  all  cases,  f rom  tbe  final  de- 
cisions of  the  District  Courts  to  the  Supreme  Court,  of 
all  the  Territories,  respectively,  under  such  regulation  as 
may  be  prescribed  by  law,  but  in  no  case,  removed  to  the 
Supreme  Court,  shall  trial  by  jur}^  be  allowed  in  that 
court. 

Sec.  1870.  The  Supreme  Court  of  each  Territory 
shall  appoint  its  own  clerk,  who  shall  hold  his  ofiice  at 
the  pleasure  of  the  court  for  which  he  is  appointed. 

Sec.  1871.  Each  Judge  of  the  Supreme  Court  of 
the  respective  Territories  shall  designate  and  appoint 
one  person  as  clerk  of  the  district  over  which  he  pre- 
sides, where  one  is  not  already  appointed,  and  shall  des- 
ignate and  retain  but  one  such  clerk,  where  more  than 
one  is  already  appointed,  and  only  such  district  clerk 
shall  be  entitled  to  a  compensation  from  the  United 
States. 

Sec.  1872.  Every  district  clerk  shall  be  also  the 
register  in  chancery,  and  shall  reside  and  keep  his  office 
at  the  place  where  the  court  is  held. 

Sec  1873.  Temporarily,  and  until  otherwise  pro- 
vided by  law,  the  Governor  of  every  Territory  which 
may  be  hereafter  established,  shall  define,  by  proclama- 
tion, the  judicial  districts  of  such  Territory,  and  assign 
the  Judges  appointed  for  such  Territory,  to  the  several 
districts  as  well  as  fix  the  times  and  places  for  holding 
courts,  in  the  respective  counties  or  subdivisions  of  each 
judicial  district. 

Sec  1874,  The  Judges  of  the  Supreme  court  of 
-each  Territory,  are  authorized  to  hold  court  within  their 
respective  districts,  in  the  counties  wherein,  by  the  laws 
of  the  Territory,  courts  have  been  or  may  be  established 
for  the  pur2:»ose  of  hearing  and  determining  all  matters 
and  causes,  except  those  in  which  the  United  States  is  a 
party ;  but  the  expense  of  holding  such  courts  shall  be 
paid  by  the  Territory,  or  by  the  counties  in  which  the 
courts  are  held,  and  the  United  States  shall  in  no  case 
be  chargeable  therewith. 

Sec  1875.  There  shall  be  appointed  in  each  Terri- 
tory a  person  learned  in  the  law,  to  act  as  Attorney  for 
the  United  States.  lie  shall  continue  in  office  for  four 
years,  and  until  his  successor  is  appointed  and  qualified, 
unless  sooner  removed  by  the  President. 

Sec  1876.  There  shall  be  appointed  a  Marshal  for 
each  Territory.  He  shall  execute  all  process  issuing 
from  the  Territorial  courts,  when  exercising  their  juris- 
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diction  as  circuit  and  district  courts  of  tlie  United  States.  . 
lie  sliall  have  tlie  power  and  perform  the  duties,  and  be 
subject  to  the  regulations  and  penalties,  imposed  by  law, 
on  the  marshals  for  the  several  judicial  districts  of  the 
United  States.  He  sliall  hold  his  office  for  four  years, 
and  until  his  successor  is  appointed  and  qualified,  unless 
sooner  removed  by  the  President. 

Sec.  1877.  The  Governor,  Secretary,  Chief  Justice, 
and  Associate  Justices,  Attorney  and  Marshal  of  every 
Territory  shall  be  nominated,  and  by,  and  wnth,  the  ad- 
vice and  consent  of  the  Senate,  appointed  by  the  Presi- 
dent. 

Sec.  1878.  The  Governor  and  Secretary  for  each 
Territory,  shall,  before  they  act  as  such,  respectively, 
take  an  oath  before  the  district  judge,  or  some  justice  of 
the  peace  in  the  limits  of  the  Territory  for  which  they 
are  appointed,  duly  authorized  to  administer  oaths  by 
the  laws  in  force  therein,  or  before  the  Chief  Justice  or 
some  Associate  Justice  of  the  Supreme  Court  of  the 
United  States,  to  sup[)ort  the  Constitution  of  the  United 
States,  and  faithfully  to  discharge  the  duties  of  their  re-  , 
spective  offices  ;  and  such  oaths  shall  be  cei tilled  by  the 
person  before  whom  the  same  are  taken ;  and  such  certifi- 
cates shall  be  received  and  recorded  by  the  Secretary, 
among  the  executive  proceedings,  and  the  Chief  Justice 
and  the  Associate  Justices,  and  all  other  civil  officers 
appointed  for  any  Territory,  before  they  act  as  such, 
shall  take  a  like  oath  before  the  Governor  or  Secretary, 
or  some  Judge  or  justice  of  the  peace  of  the  Territory, 
who  may  be  duly  commissioned  and  qualihed,  and  such 
oath  shall  be  certified  and  transmitted  by  the  person  tak- 
ing the  same  to  the  Secretary,  to  be  by  him  recorded  as 
above  directed ;  but  after  the  first  qualification  of  the 
officers  herein  specified  in  the  case  of  a  new  Territory,  as 
well  as  in  all  organized  Territories,  the  like  oath  shall  be 
taken,  certified,  and  recorded  in  such  manner  and  form  as 
may  be  prescribed  by  the  law  of   each  Territory. 

Sec.  1879.  The  annual  salary  of  the  Chief  Jus- 
tice and  Associate  Justices  of  all  the  Territories  now  or- 
ganized, shall  be  three  thousand  dollars  each. 

Sec.  1880.  The  salary  of  the  Attorney  of  the 
United  States  for  each  Territory,  shall  be  at  the  rate  of 
two  hundred  and  fifty  dollars  annually. 

Sec.  •  1881.  The  salary  of  the  Marshal  of  the  United 
States  for  each  Territory,  shall  be  at  the  rate  of  two 
hundred  dollars  a  year. 

Sec.  1882.  The  salaries  provided  for  in  this 
Title,  to  be  paid  to  the  Governor,    Secretaryj  Chief 
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Justices  and  Associate  Justices,  District  Attorney  and 
Alarshal  of  the  several  Territories,  shall  be  paid  quarter- 
yearly  at  the  Treasury  of  the  United  States. 

Sec.  1883.  The  fees  and  costs  to  he  allowed  to  the 
United  States  Attorneys  and  Marshals,  to  the  Clerks  of 
the  Supreme  and  District  Courts,  and  to  jurors,  witnes- 
ses, commissioners  and  printers,  in  the  Territories  of  the 
United  States,  shall  be  the  same  for  similar  services  by 
such  persons  as  prescribed  in  chapter  sixteen  ;  Title,  '*The 
Judiciary,"  and  no  other  compensation  shall  be  taxed  or 
allowed. 

Sec.  1884.  When  any  officer  of  a  Territory  is  ab- 
sent therefrom,  and  from  the  duties  of  his  office,  no  sal- 
ary shall  be  paid  him  during  the  year  in  which  such 
absence  occurs,  unless  good  cause  therefor  be  shown  to  the 
President,  who  shall  officially  certify  his  opinion  of  such 
cause  to  the  proper  accounting  officer  of  the  Treasury,  to 
be  filed  in  his  office. 

Sec.  1885.  The  Legislative  Assembly  of  every 
Territory  hereafter  organized,  shall  hold  its  first  session 
at  such  time  and  place  in  the  Territory,  as  the  governor 
thereof  shall  appoint  and  direct,  and  at  the  first  session 
of  the  Legislative  Assembly,  or  as  soon  thereafter  as  it 
may  be  deemed  expedient,  the  Governor  and  Legisla- 
tive Assembly  shall  proceed  to  locate  and  establish  the 
seat  of  government  for  the  Territory  at  such  place  as 
they  may  think  proper  ;  but  such  place  shall  thereafter 
be  subject  to  be  changed  by  the  Governor  and  Legisla- 
tive Assembly. 

Sec.  1886.  All  accounts  for  disbursements  in  the 
Territories  of  the  United  States,  of  money  appropriated 
by  Congress  for  the  support  of  government  therein, 
shall  be  settled  and  adjusted  at  the  Treasury  Depart- 
ment ;  and  no  act,  resolution,  or  order  of  the  Legislature 
of  any  Territory,  directing  the  expenditure  of  the  sum, 
shall  be  deemed  a  sufficient  authority  for  such  disburse- 
ment, but  sufficient  vouchers  and  proof  for  the  same 
shall  be  required  by  the  accounting  officers  of  the  Treas- 
ury. 'No  payment  shall  be  made  or  allowed,  unless  the  Sec- 
retary of  the  Treasury  has  estimated  therefor  and  the  ob- 
ject been  approved  by  Congress.  Xo  session  ot  the  Leg- 
islature of  a  Territory  shall  be  held  nntil  the  appropria- 
tion for  its  expenses  has  been  made. 

Sec  1887.  liei'cafter  no  expense  for  printing  ex- 
ceeding four  thousand  dollars,  including  printing  laws, 
journals,  bills  and  necessary  printing  of  the  same  nature, 
shall  be  incurred  for  any  session  of  the  Legislature  of 
any  of  the  Territories. 
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Sec.  ISSS.  l^o  Legislative  Assembly  of  a  Territoiy 
sliall,  in  any  instance  or  nnder  an}^  pretext,  exceed  the 
amount  appropriated  by  Congress  for  its  annual  expen- 
ses. 

Sec.  1889.  Tlie  Legislative  Assemblies  of  the  sev- 
eral Territories  shall  not  grant  private  charters  or  spe- 
cial privileges,  but  they  may,  by  general  incorporation 
acts,  permit  persons  to  associate  themselves  together  as 
bodies  corjDorate.  for  mining,  manufacturing,  and  other 
industrial  pursuits,  or  the  construction  or  operation  of 
rail  roads,  vi^agon  roads,  irrigating  ditches,  and  the  colo- 
nization and  improvement  of  lands  in  connection  there- 
with, or  for  colleges,  seminaries,  churches,  libraries,  or 
any  benevolent,  charitable  or  scientific  association. 

Sec.  1890.  No  corporation  or  association  for  relig- 
ious or  charitable  purposes,  shall  acquire  or  hold  real 
estate  in  any  Territory,  during  the  existence  of  the  Ter- 
ritorial government,  of  a  greater  value  than  fifty  thou- 
sand dollars ;  and  all  real  estate  acquired  or  held  by  such 
corporation  or  association  contrary  hereto  shall  be  for- 
feited and  escheat  to  the  United  States;  but  existing 
vested  rights  in  real  estate  shall  not  be  impaired  by  the 
provisions  of  this  section. 

Sec  1891.  The  Constitution  and  all  laws  of  the 
United  States  which  are  not  locally  inapplicable  shall 
have  the  same  force  and  effect  within  all  the  organized 
Territories,  and  in  every  Territory  hereafter  organized  as 
elsewhere  within  the  United  States. 

Sec  1892.  Any  penitentiary  which  has  been,  or 
may  hereafter  be,  erected  by  the  United  States  in  any 
organized  Territory  shall,  when  the  same  is  ready  for 
the  reception  of  convicts,  be  placed  under  the  care  and 
control  of  the  Marshal  of  the  United  States  for  the  Ter- 
ritory or  District  in  which  such  penitentiary  is  situated ; 
except  as  otherwise  provided  in  the  case  of  the  peniten- 
tiaries in  Montana,  Idaho,  Wyoming  and  Colorado. 

Sec  1893.  The  Attorney-General  of  the  United 
States  shall  prescribe  all  needful  rules  and  regulations 
for  the  Government  of  such  penitentiary,  and  the  Mar- 
shal having  charge  thereof  shall  cause  them  to  be  duly 
and  faithfully  executed  and  obeyed,  and  the  reasonable 
compensation  of  the  Marshal  and  of  his  deputies  for  their 
services  under  such  regulations  shall  be  fixed  by  the 
Attorney-General. 

Sec  1891.  The  compensation  as  well  as  the  ex- 
pense incident  to  the  subsistence  and  employment  of 
offenders  against  the  laws  of  the  United  States,  who 
have  been  or  may  hereafter  be,  sentenced  to  imprison- 
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ment  in  siicli  penitentiary,  shall  be  cliargeable  on,  and 
payable  out  of,  tlie  fund  for  defraying  the  expenses  of 
suits  in  which  the  United  States  are  concerned,  and  of 
prosecutions  for  offenses  committed  against  the  United 
States ;  but  nothing  herein  shall  be  construed  to  increase 
the  maximum  compensation  now  allowed  by  law  to  those 
officers. 

Sec.  1895.  And  person  convicted  by  a  court  of  in^prifon- 
competent  jurisdiction  in  a  lerritory,  lor  a  violation  oi  penitentia- 
the  laws  thereof,  and  sentenced  to  imprisonment,  may, 
at  the  cost  of  such  Territory,  on  such  terms  and  condi- 
tions as  may  be  prescribed  by  such  rules  and  regulations 
be  received,  subsisted,  and  employed  in  such  peniten- 
tiary during  the  term  of  his  imprisonment,  in  the  same 
manner  as  if  he  had  been  convicted  of  an  offense  against 
the  laws  of  the  United  States. 


ries. 
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SECTIpN  1002. 
1905. 
1906. 

190T. 

1009. 
1910. 
1914^ 

192^ 

1923. 

1935, 
1936. 

ISST, 

lt)40. 
1941. 

1943. 
1945. 
W46. 
1949. 

1951. 


Boundaries  of  Idaho. 

Elections  in  Washington  and  Idaho. 

The  Delegate  to  Congress  must  be  a  citizen  of  the  United 

States. 

The  Judicial  power,  how  vested  in  all  the  Territories   except 
Arizona. 

Writs  of  error  to  United  States  Supreme  Court, 

Jurisdiction  of  District  Courts. 

Judges  of  Supreme  Courts  in  Idaho  and  Montana  to  define  Ju- 
dicial Districts,  &c. 

Number  of  Council   and  House   of  Representatives  in    each 

Territory. 

Extra   session   of  Legislative  Asssembly    in    Washington, 
Idaho,  and  Montana. 

Contingent  expenses  of  certain  Territories. 

Control  of  penitentiaries  in  Montana,  Idaho,  &c.,   transferred 
to  said  Territories. 

Expenses  of  maintenance  of  prisoners  to  be  paid  from  judi- 
ciary fund. 

In  Washington,  Idaho,  and  Montana. 

No   Payment   of  salaries  in  certain  Territories  until  officers 
enter  on  their  duties. 

In  Idaho  and  Montana. 

In  Idaho  and  Montana. 

School  lands  in  certain  Territories. 
Agencies,  &c.,  continued. 

Disbursing  officers  in  Washington,  Idaho  and   Montana,   to 
give  security. 


Sec.     1902.     All   that  part  of  the  Territory  of  the  of  Idaho. 
United   States,   included  within  the    following    limits, 
to  wit :     Beginning  at  a  point  in  the  middle   channel   of 
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the  Snake  river,  where  the  northern  boundary  of  Ore- 
gan  intersects  tlie  same ;  then  follow  down  the  channel 
of  Snake  river  to  a  point  opposite  the  month  of  the 
Kooskooskia  or  Clear  Water  river;  thence  due  North  to 
the  forty-ninth  parallel  of  latitude ;  thence  East,  along 
that  parallel,  to  the  thirty-ninth  degree  of  longitude  West 
of  Washington  ;  thence  South  along  that  degree  of  lon- 
gitude to  the  crest  of  the  Bitter  Root  Mountains ;  thence 
Southward  along  the  crest  of  the  Bitter  Root  Mountains 
till  its  intersection  with  the  Rocky  Uountains ;  thence 
Southward  along  the  crest  of  the  Rocky  Mountains  to 
the  thirty-fourth  degree  of  longitude  West  of  Washing- 
ton; thence  South  along  that  degree  of  longitude  to 
the  forty-second  degree  of  North  latitude;  thence  West, 
along  that  parallel,  to  the  Eastern  boundary  of  the  State 
of  Oregon ;  thence  North,  along  that  boundary,  to  the 
place  of  beginning,  is  created  into  a  temporary  govern- 
ment by  the  name  of  the  Territory  of  Idaho. 


* 
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Sec.  1 905.  The  elections  in  the  Territories  of  Wash- 
ington and  Idaho  for  Delegates  to  the  House  of  Repre- 
sentatives, shall  be  held  biennially  on  the  Tuesday  next 
following  the  first  Monday  in  November;  and  all  elec- 
tive Territorial,  County  and  Precinct  othcers  shall  here- 
after be  elected  at  the  times  herein  specified,  unless 
otherwise  provided  by  legislation  subsequent  hereto,  in 
either  of  such  Territories. 

Seo.  lOOG.  The  Delegate  to  the  Ilonse  of  Repre- 
sentatives from  each  of  the  Territories  of  Washington, 
Idaho  and  Montana,  must  be  a  citizen  of  the  United 
States. 

Sec.  1907.  The  judicial  power  in  New"  Mexico, 
Utah,  Washington,  Colorado,  Dakota,  Idaho,  Montana 
and  Wyoming,  shall  be  vested  in  a  Supreme  Court,  Dis- 
trict Courts,  Probate  Courts,  and  in  Justices  of  the 
Peace. 

Sec.  1909.  Writs  of  error  and  appeals  from  the 
final  decisions  of  the  Supreme  court  of  either  of  the 
Territories  of  New  Mexico,  Utah,  Colorado,  Dakota, 
Arizona,  Idaho,  Montana,  and  Wyoming,  shall  be  allowed 
to  the  Supreme  Court  of  the  United  States,  in  the  same 
manner  and  under  the  same  regulations  as  from  the  cir- 
cuit courts  of  the  United  States,  where  the  value  of  the 
property  or  the  amount  in  controversy,  to  be  ascertained 
by  the  oath  of  either  party,  or  of'  other  competent  wit- 
nesses, exceeds  one  thousand  dollars,  except  that  a  writ 
of  error  or  appeal  shall  be  allowed  to  the  Supreme 
Court  of  the  United  States  from  the  decision  of  the  Su- 
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Jurisdic- 
tion of  dip- 
trict  courts 
«nder  Con- 


preme  Courts  created  by  this  Title  or  of  any  Judge 
thereof,  or  of  the  District  Courts  created  by  this  Title, 
or  of  any  Judge  thereof,  upon  Writs  of  habeas  corjjus 
involving  the  question  of  personal  freedom. 

Sec  1910.  Each  of  the  District  Courts  in  the  Ter- 
ritories mentioned  in  the  preceediug  section  shall  have 
and  exercise  the  same  jurisdiction,  in  all  cases  arising  et:tutiou&c 
under  the  Constitution  and  laws  of  the  United  States,  as 
is  vested  in  the  circuit  and  district  courts  of  the  United 
States ;  and  the  first  six  days  of  every  term  of  the  re- 
spective district  courts,  or  so  much  thereof  as  is  neces- 
sary, shall  be  appropriated  to  the  trial  of  causes  arising 
under  such  Constitution  and  laws ;  but  Avrits  of  error 
and  appeals  in  all  such  cases  may  be  had  to  the  Supreme 
Court  of  each  Territor}^,  as  in  other  eases. 


•jf 


•x- 
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Sec.  191^.  The  Judges  of  the  Supreme  Courts  of 
the  Territories  of  Idaho  and  Montana,  or  a  majority  of 
them,  shall,  when  assembled  at  tlieir  respective  seats  of 
Government,  define  the  judicial  districts  of  each  of  such 
Territories,  and  assign  the  Judges  who  may  be  appointed 
for  each  of  such  Territories  to  the  several  districts  ;  and 
sliall  also  fix  the  times  and  places  for  holding  courts  in 
the  several  counties  or  subdivisions  in  each  of  such  judi- 
cial districts,  an,d  alter  the  times  and  places  of  holding 
the  courts,  as  to  them  may  seem  proper  and  convenient ; 
but  not  less  than  two  terms  a  year  shall  be  held  at  each 
place  of  holding  court  in  the  Territory  of  Montana. 

Sec.  1922.  The  Councils  of  >(ew  Mexico  and  Utah 
shall  each  consist  of  thirteen  inembers  and  the  House  of 
llepresentatives  of  twenty-six  members.  The  Council  of 
A\^ashington  Territory  sliall  consist  of  nine  members, 
and  the  1  louse  of  Representatives  of  eighteen  members, 
which  may  be  increased  to  thirty.  The  Councils  of 
Colorado  and  Dakota,  shall  each  consist  of  niue  mem- 
bers, which  may  be  increased  to  thirteen,  and  the  House 
of  Representatives  of  thirteen  members,  which  may  be 
increased  to  twenty-six.  The  Council  of  Arizona  shall 
consist  of  nine  members,  and  the  House  of  Representa- 
tives of  eighteen  members.  The  Council  of  Idaho  and 
Montana  shall  each  consist  of  seven  members,  which  may 
be  increased  to  thirteen  and  the  House  of  Representa- 
tives of  thirteen  members,  w^hich  may  be  increased  to 
twenty-six.  The  Council  of  Wyoming  sliall  consist  of 
nine  members,  which  may  be  increased  to  thirteen,  and 
the  House  of  Representatives  of  thirteen  inembersj  which 
may  be  increased  to  twenty  seven. 
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Extra  seB- 
pions  Lej^is- 
lative  As- 
pembly  in 
Wa^hinir- 
ton,  Idaho, 
Moutaua. 


Continjfetit 
expenses  of 
certain  Ter- 
ritories. 


Control  of 
penifeiifia- 
rles  in  Mon- 
tana, Idaho, 
&c.,  trans- 
ferred 
to  t^a id  Ter- 
ritories. 


Expenses  of 
mainten- 
ance of  pris- 
oners to  be 
paid  from 
judiciary 
fund. 


Se(\  1923.  In  eacli  of  the  Terrifories  of  WasLing- 
ton,  Idaho  and  Montana,  the  Governor  shall  have  power 
to  call  the  Legislative  Assembly  together  by  proclama- 
tion, on  an  extraordinary  occasion,  at  any  time. 

^'Act  of  Jiine22,  1874,  Chcapter  388.  *  *  *  *  * 
but  hereafter  no  extraordinary  session  of  the  Legis- 
ture  of  any  Territory,  wherever  the  same  is  now  au- 
thorized by  hiw,  shall  be  called  until  the  reasons  for 
the  same  have  been  presented  to  the  President  of  the 
United  States,  and  his  approval  thereof  has  been 
dul}^  given.  #  *  *  *  * 

Sec.     1926.     Justices  of  the  Peace,  in  the  Territories 
of  New  Mexico,  Utah,  Washington,  Dakota,  Idaho,  Mon- 
tana and  Wyoming,    shall  not  have  jnrisdiction  of  any 
matter  in  controversy  where  the  debt  or  sum  claimed  ex 
ceeds  one  hundred  dollars. 

Sec.  1935.  There  shall  be  appropriated,  annually, 
one  thousand  dollars,  to  be  expended  by  the  respective 
Governors,  to  defray  the  contingent  expenses  of  'New 
Mexico,  Utah,  Colorado,  Dakota,  Arizona,  Idaho,  Mon- 
tana and  Wyoming,  including  the  salary  of  the  clerk  in 
the  Executive  Departments  of  those  Territories. 

Sec.  1936.  The  care  and  custody  of  the  peniten- 
tiaries in  Montana,  Idaho,  Wyoming  and  Colorado,  and 
the  personal  property  thereunto  belonging,  and  the  use 
and  occupation  thereof,  are  transferred  to  such  Territo- 
ries, respectively,  until  otherwise  ordered  by  the  Attor- 
ney-General ;  but  the  legal  title  to  such  penitentiaries 
and  the  property  shall  continue  to  vest  in  the  United 
States. 

Sec.  1937.  The  Territories  named  in  the  preceed- 
ing  section  shall  keep  and  maintain,  in  the  penitentia- 
ries transferred  to  their  custody  and  control,  all  persons 
convicted  in  such  Territories  of  violations  of  the  laws  of 
the  United  States,  and  sentenced  to  imprisonment  there- 
for, and  all  persons  held  to  answ^er  for  alleged  viola- 
tions of  the  law^s  of  the  United  States  in  such  Territories, 
at  the  rate  and  price,  to  be  paid  by  the  United  States, 
out  ot  the  judiciary  fund,  of  one  dollar  per  day  for  each 
person  so  imprisoned. 

Act  of  June  20,  1874,  Sec.  2.  That  the  penitentia- 
ries in  the  Territories  of  Montana,  Idaho  and  Wy- 
oming", shall  continue  under  the  care  and  control  of 
the  Marshal  of  tlie  United  States  for  said  Territories, 
under  and  i)ursaant  to  the  provisions  of  the  act  en- 
titled, '^An  act  in  relation  to  certain  Territorial  pcn- 
tiaries,"  approved  January  10,  1871;  which  said  last 
mentioned  act,  is  hereby  revised  and  re-enacted,  so 
far  as  the  same  ai)plics  to  ihc  Territories  of  Montana, 
Idaho  and  Wyoming,         *  #        *        #        * 
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Sec.  1940.  There  shall  be  appropriated,  respectively 
for  the  Territories  of  Washington,  Idaho,  and  Montana, 
annually,  a  sufficient  sum  to  be  expended  by  the  Secre- 
tary of  each  Territory  herein  named  upon  an  estimate 
to  be  made  by  the  Secretary  of  the  Treasury,  to  defray 
the  expenses  of  the  Legislative  Assembly  and  other  in- 
cidental expenses.  The  Governor  and  Secretary  of 
each  Territory  above  specified,  shall,  in  the  disburse- 
ment of  all  moneys  intrusted  to  them,  be  governed  solely 
by  the  instructions  of  the  Secretary  of  the  Treasury,  and 
shall  semi-annually,  account  to  such  Secretary,  for  the 
manner  in  which  such  sums  of  money  have  been  expended. 

Sec.  1941.  No  payment  of  salary  shall  be  made  to 
the  Governor,  Secretary,  Chief  Justice,  and  Associate 
Justices  of  Washington,  Idaho  and  Montana  Territories, 
until  such  officers  have  entered  upon  the  duties  of  their 
respective  appointments.  *  ^  '""     ' 

Sec.  1943.  The  members  of  the  Legislative  Assem- 
bly of  Idaho  and  Montana  Territories,  shall  each  receive 
four  dollars  for  every  twenty  miles'  travel  in  going  to  and 
returninoj  from  the  sessions  of  their  respective  bodies, 
estimated  according  the  nearest  usually  traveled  route. 


•jf 


Sec.  1945.  The  Seat  of  government,  when  once 
fixed  by  the  Governor  and  Legislative  Assembly  of 
Idaho  and  Montana,  respectively,  shall  not  be  at  any 
time  changed,  except  by  an  act  of  such  Assembly,  for 
each  Territory  respectively,  duly  passed  and  approved, 
after  due  notice,  at  the  first  general  election  thereafter, 
by  a  majority  of  the  legal  votes  cast  on  that  question. 

Sec.  1941).  Sections  numbered  sixteen  and  thirty- 
six,  in  each  tov/nship  of  the  Territories  of  'New  Mexico, 
Utah,  Colorado,  Dakota,  Arizona,  Idaho,  Montana,  and 
Wyoming,  shall  be  reserved  for  the  purpose  of  being 
applied  to  schools  in  the  several  Territories  herein 
named,  and  in  the  States  and  Territories  hereafter  to  be 
erected  out  of  the  same.  ^        ^  ^^  ^ 

Sec.  1949.  The  existing  agencies  and  superintenden- 
cies  of  the  Indians  inhabiting  the  Territories  of  Idaho  and 
Montana,  shall  be  continued  wdth  the  same  poAvers  and 
duties  now  prescribed  by  law,  except  that  the  President 
may,  at  his  discretion,  change  the  location  of  the  office 
of  such  agents  or  suoerintendents. 

■X-  "  -K-  -H-  * 

Sec.  1951.  All  officers  to  be  appointed  by  the  Pres- 
ident, by  and  with  the  advice  and  consent  of  the  Senate, 
for  the  Territories  of  Washington,  Idaho  and  Montana, 
who  by  virtue  of  the  provisions  of  any  law  now  existing, 
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or  wliicli  may  be  enacted  by  Congress,  are  required  to 
give  security  for  moneys  that  may  be  entrusted  to  them 
for  disbursement,  shall  give  such  security  at  such  time 
and  in  such  manner  as  the  Secretary  of  the  Treasury 
may  prescribe. 
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TITLE  XXV. 

Citizensliip. 

Sectiok  1002.  Who  are  Citizens. 

VM.^.  Citizenship  of  children  of  Citizens  born  abroad. 

19!)4.  Cirizciship  of  married  women. 

1005.  Of  persons  born  in  Orei^on. 

109*;.  Eights  as  Citizens  forfeited  for  desertion  etc. 

1007.    Certain  soldiers  and  sailors  not  to  incur  the  forfeitures  of  the 
last  section. 

*  109S.    Avoiding  the  draft. 

1000.    Right  of  expatriation  declared. 

2000.    Protection  to  naturaliz<^d  Citizens  in  foreign  states. 

'  2001.    Re](.aso  of  Citizens  imprisoned  by   foreign  governments  de- 

manded. 

Sec.  J  992.  All  persons  born  in  the  United  States 
and  not  subject  to  any  foreign  power,  excluding  Indians 
not  taxed,  are  declared  to  be  citizens  of  the  United  States. 

Sec.  1993.  All  children  heretofore  born  or  hereafter 
born  out  of  the  limits  and  jurisdiction  of  the  United 
States,  whose  fathers  were  or  may  be  at  the  time  of  their 
birth  citizens  thereof,  are  declared  to  be  citizens  of  the 
United  States ;  but  the  rights  of  citizenship  shall  not 
descend  to  children  whose  fatliers  never  resided  in  the 
United  States. 

Sec.  1994.  Any  woman  who  is  now"  or  may  here- 
after be  married  to  a  citizen  of  the  United  States,  and 
who  might  herself  be  lawfully  naturalized,  shall  be 
deemed  a  citizen. 

Sec.  1995.  All  persons  born  in  the  district  of  coun- 
try formerly  known  as  the  Territ('ry  of  Oregon,  and 
subject  to  the  jurisdiction  of  the  United  States  on  the 
18th  of  May,  1872,  are  citizens  in  the  same  manner  as 
if  born  elsewhere  in  the  United  States. 

Sec  199G.  All  persons  wlio  deserted  the  military 
or  naval  service  of  the  United  States,  and  did  not  re- 
turn thereto  or  report  themselves  to  a  provost  marshal 
within  sixty  days  after  the  issuance  of  the  proclamation 
by  the  President,  dated  the  11th  day  of  March,  1865, 
are  deemed  to  have  voluntarily  relinquished  and  for- 
feited their  rights  of  citizenship,  as  well  as  their  right 
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to  become  citizens ;  and  sncli  deserters  shall  be  forever 
incapable  of  holding  any  office  of  trust  or  profit  under 
the  United  States,  or  of  exercising  any  rights  of  citizens 
thereof. 

Sec.     1997.     No  soldier  or  sailor,  however,  who  faith-  ^^^^^.^ 
fully  served  according  to  his  enlistment  until  the  19th  soldiers  and 
day  of  April,  1865,  and  who  without  proper  authority  or  to\ncur°the 
leave  first  obtained,  quit  his  command  or  refused  to  serve  onhe  "JsT 
after  that  date,  shall  be  held  to  be  a  deserter  from  the  section. 
Army  or  'N^yj ;  but  this  section  shall  be  construed  solely 
as  a  removal  of  any  disability  such  soldier  or  sailor  may 
have  incurred,  under  the  preceding  section,  by  the  loss 
of  citizenship  and  of  the  right  to  hold  office,  in  conse- 
quence of  his  desertion. 

Sec.  1998.  Every  person  who  hereafter  deserts  the  Avoiding 
military  or  naval  service  of  the  United  States,  or  who,  the  draft, 
being  duly  enrolled,  departs  the  jurisdiction  of  the  dis- 
trict in  which  he  is  enrolled,  or  goes  beyond  the  limits 
of  the  United  States,  with  intent  to  avoid  any  draft  into 
the  military  or  naval  service,  lawfully  ordered,  shall  be 
liable  to  all  tlie  penalties  and  forfeitures  of  section  nine- 
teen hundred  and  ninety-six. 

Sec.  1999.  Whereas  the  right  of  expatriation  is  a  j^j„|,j.of 
natural  and  inherent  right  of  all  people,  indispensable  to  expatria- 
the  enjoyment  of  the  rights  of  life,  liberty,  and  the  pur-  ed.^  ^^^^' 
suit  of  happiness ;  and  whereas  in  the  recognition  of  this 
princij)le  tliis  Government  has  freely  received  emigrants 
from  all  nations,  and  invested  them  with  the  rights  of 
citizenship ;  and,  wliereas,  it  is  claimed  that  such  Amer- 
ican citizens,  with  their  descendants,  are  subjects  of  for- 
eign states,  owing  allegiance  to  the  governments  thereof ; 
and,  whereas,  it  is  necessary  to  the  maintenance  of  pub- 
lic peace  that  this  claim  of  foreign  allegiance  should  be 
promptly  and  finally  disavowed:  Therefore,  any  declar- 
ation, instruction,  opinion,  order,  or  decision  of  any 
officer  of  the  United  States  which  denies,  restricts,  im- 
pairs, or  questions  the  right  of  expatriation,  is  declared 
inconsistent  with  the  fundamental  principles  of  the  Ke- 
public. 

Sec.     2000.     All  naturalized  citizens  of  the  United  of  natS 
States  while  in  foreign  countries,  are  entitled  to  and  shall  izeddti- 
receive  from  tins  Government  the  same  protection  of   foreipii 
person  and  property  which  is  accorded  to  native  born  ^^^^^"®^- 
citizens. 

Sec     2001.     Whenever  it  is  made  known  to  the  Pres-  SnSJnt  ""^ 
ident  that  any  citizen  of  the  United  States  has  been  un-  imprisoned 
justly  deprived  of  his  liberty  by  or  under  the  authority  gove/n-^^ 
of  any  foreign  government,  it  shall  be  the  duty  of  the  JTemanded^^ 
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President,  fortliwltli,  to  demand  of  tliat  government  the 
reasons  of  sucli  imprisonment ;  and  if  it  appears  to  be 
wrongful  and  in  violation  of  the  rights  of  American  citi- 
zenship, the  President  shall  forthwith  demand  the  re- 
lease of  such  citizen,  and  if  the  release  so  demanded  is 
unreasonably  delayed  or  refused,  the  President  shall  use 
such  means,  not  amounting  to  acts  of  war,  as  he  may 
think  necessary  and  proper  to  obtain  or  effectuate  the 
release ;  and  all  the  facts  and  proceedings  relative  thereto 
shall  as  soon  as  practicable  be  communicated  by  the 
President  to  Con.o^ress. 
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TITLE   XXX 

Natiiratizatiou. 

Section  2165.  Aliens,  how  naturalized. 

216G,  Aliens  honorably  discharged  from  military  service. 

2167.  Minor  residents. 

2168.  Widow  and  children  of  declarants. 

2169.  Aliens  of  African  nativity  and  descent. 

2170.  Residence  of  five  years  in  United  States. 

2171.  Alien  enemies  not  admitted. 

2H2.    Children  ol  persons  naturalized  under  certain  laws  to  be  citi- 
zens. 

2173.  Police  Court  of  District  of  Columbia  has  no  power  to  natural- 

ize foreigners. 

2174.  Naturalization  of  seamen. 

Sec.  2165.  An  alien  may  be  admitted  to  become  a 
citizen  of  the  United  States  in  the  following  manner, 
and  not  otherwise : 

First — He  shall  declare  on  oath,  before  a  circuit  or 
district  court  of  the  United  States,  or  a  district  or  Su- 
preme Court  of  the  Territories,  or  a  court  of  record  of 
any  of  the  States  ha\^ing  common-law  jurisdiction,  and  a 
seal  and  clerk,  two  years,  at  least,  prior  to  his  admission, 
that  it  is  Ijona  fide  his  intention  to  become  a  citizen  of 
the  United  States,  and  to  renounce  forever,  all  allegiance 
and  fidelity  to  any  foreign  Prince,  Potentate,  or  State,  or 
Sovereignty  of  which  the  alien  may  be  at  the  time  a 
citizen  or  subject. 

Second — He  shall  at  the  time  of  his  application  to  be 
admitted,  declare,  on  oath,  before  some  one  of  the 
courts  above  specified,  tliat  he  will  support  the  Constitu- 
tion of  the  United  States,  and  that  he  absolutely  and  en- 
tirely renounces  and  abjures  all  allegiance  and  fidelity  to 
every  foreign  Prince,  Potentate,  State  or  Sovereignty; 
and,  particularly,  by  name,  to  the  Prince,  Potentate, 
State  or  Sovereignty  of  which  he  was  before  a  citizen  or 
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subject;  wliicli  proceedings  sliall  be  recorded    by    the 
clerk  of  the  court. 

Third — It  shall  be  made  to  appear  to  tlie  satisfaction 
of  the  court  admitting  such  alien,  that  he  has  resided 
within  the  United  States  five  years  at  least,  and  within 
the  State  or  Territory  where  such  court  is  at  the  time 
held,  one  year  at  least ;  and  that  during  that  time  he  has 
behaved  as  a  man  of  a  good  moral  character,  attached  to 
the  principles  of  the  Constitution  of  the  United  States, 
and  well  disposed  to  the  good  order  and  happiness  of  the 
same  ;  but  the  oath  of  the  applicant  shall  in  no  case  be 
allowed  to  prove  his  residence. 

FouriJi — In  case  the  alien  applying  to  be  admitted 
to  citizenship  has  borne  any  hereditary  title,  or 
been  of  any  of  the  orders  of  Nobility  in  the  Kingdom  or 
State  from  which  he  came,  he  shall,  in  addition  to  the 
above  requisites,  make  an  express  renunciation  of  his  ti- 
tle or  order  of  nobility  in  the  court  to  which  his  applica- 
tion is  made,  and  his  renunciation  shall  be  recorded  in 
the  court. 

F'lftli — Any  alien  who  was  residing  within  the  limits 
and  under  the  jurisdiction  of  the  United  States  before 
the  twenty-ninth  day  of  January,  one  thousand  seven 
hundred  and  ninety-hve,  m.ay  be  admitted  to  become  a 
citizen  on  due  proof,  made  to  some  one  of  the  courts 
above  specified,  that  he  has  resided  two  years,  at  least, 
within  the  jurisdiction  of  the  United  States,  and  one 
year  at  least,  immediately  preceding  his  application, 
within  the  State  or  Territory  where  such  court  is  at  the 
time  held  ;  and  on  his  declaring  on  oath  that  he  will  sup- 
port the  Constitution  of  the  United  States,  and  that  he 
absolutely  and  entirely  renounces  and  abjures  all  allegi- 
ance and  fidelity  to  any  foreign  Prince,  Potentate,  State, 
or  Sovereignty,  and  particularly  by  name,  to  the  Prince, 
Potentate,  State  or  Sovereignty  wdiereof  he  was  before  a 
citizen  or  subject ;  and,  also  on  its  appearing  to  the  satis- 
faction of  the  court,  that  during  such  term  of  two  years 
he  has  behaved  as  a  man  of  good  moral  character,  at- 
tached to  the  Constitution  of  the  United  States,  and  well 
disposed  to  the  good  order  and  happiness  of  the  same ; 
and  where  the  alien,  applying  for  admission  to  citizen- 
ijhip,  has  borne  any  hereditary  title,  or  been  of  any  of 
the  orders  of  nobility  in  the  Kingdom  or  State  from 
which  he  came,  on  his,  moreover,  making  in  the  court 
an  express  renunciation  of  his  title  or  order  of  nobility. 
All  of  the  proceedings,  required  in  this  condition  to  bo 
performed  in  the  court,  shall  be  recorded  by  the  clerk 
thereof. 
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Sixth — Any  alien  who  was  residing  within  the  limits 
and  under  the  jurisdiction  of  the  United  States,  between 
the  ei2:hteent]i  dav  of  June,  one  thousand  seven  liun- 
dred  and  ninety-eight,  and  the  eighteenth  day  of  June 
one  thousand  eight  hundred  and  twelve,  and  who  has 
continued  to  reside  w^ithin  the  same,  may  be  admitted  to 
become  a  citizen  of  the  United  States  without  having: 
made  any  previous  declaration  of  his  intention  to  become 
such  ;  but  whenever  any  person,  without  a  certificate  of 
such  declaration  of  intention,  makes  application  to  be 
admitted  a  citizen,  it  must  be  proved  to  tlie  satisfaction 
of  the  court,  that  the  applicant  was  residing  within  the 
limits  and  under  the  jurisdiction  of  the  United  States, 
before  the  eighteenth  day  of  June,  one  thousand  eight 
hundred  and  twelve,  and  has  continued  to  reside  with- 
in the  same ;  and  the  residence  of  the  applicant  within 
the  limits  and  under  the  jurisdiction  of  the  Lhiited  States 
for  at  least  five  years  immediately  preceding  the  time  of 
such  application,  must  be  proved  by  the  oath  of  citizens 
of  the  United  States,  which  citizens  shall  be  named  in 
the  record  as  witnesses ;  and  such  continued  residence 
within  the  limits  and  under  the  jurisdiction  of  the  United 
States,  when  satisfactorily  proved,  and  the  place  where  the 
applicant  has  resided  for  at  least  five  years,  shall  be  stated 
and  set  forth,  together  with  the  names  of  such  citizens  in 
the  record  of  the  court  admitting  the  applicant;  otherwise 
the  same  shall  not  entitle  him  to  be  considered  and 
deemed  a  citizen  of  the  United  States. 

Sec.  2166.  Any  alien  of  the  age  of  twenty-one 
years  and  upward,  who  has  enlisted  or  may  enlist, 
in  the  armies  of  the  United  States,  either  the  regular  or 
the  volunteer  forces,  and  has  been,  or  may  be  hereafter 
honorably  discharged,  shall  be  admitted  to  become  a  cit- 
izen of  the  United  States,  upon  his  petition,  without  any 
previous  declai'ation  of  his  intention  to  become  such  ; 
and  he  shall  not  be  required  to  prove  more  than  one 
years  residence  within  the  United  States  pi^evious  to  his 
application  to  become  such  citizen;  and  the  court  admit- 
ting such  alien  shall,  in  addition  to  such  proof  of  resi- 
dence and  good  moral  character,  as  now  provided  by 
law,  be  satisfied  by  competent  proof  of  such  persons 
having  been  honorably  discharged  from  the  service  of 
the  United  States. 

Sec.  2167.  Any  alien  being  under  the  age  of  twen- 
ty-one years,  who  has  resided  in  the  United  States  three 
years  next  preceding  his  arriving  at  that  age,  and  who 
has  continued  to  reside  therein  to  the  time  he  may  make 
application  to  be  admitted  a  citizen  thereof,  may  after  he 


ACrS  OF  CONGRESS. 


49 


arrives  at  tlie  age  of  twenty-one  years,  and  after  lie  has 
resided  five  years  within  the  United  States,  inckiding  the 
three  years  of  his  minority,  be  admitted  a  citizen  of  the 
United  States,  "without  having  made  the  declaration  re- 
quired in  the  first  condition  of  section  twenty-one  hun- 
dred and  sixty  five,  but  such  alien  shall  make  the  decla- 
ration required  therein,  at  the  time  of  his  admission ; 
and  shall  further  declare,  on  oath,  and  prove  to  the  sat- 
isfaction of  the  court,  that,  for  two  years  next  preceding, 
it  has  been  his  honafide  intention  to  become  a  citizen  of 
the  United  States ;  and  he  sliall  in  all  other  respects  com- 
ply with  the  laws  in  regard  to  naturalization. 
,  Sec.  21G8.  When  any  alien  who  has  complied  with 
the  first  condition  specified  in  section  twenty-one  hun- 
dred and  sixty-five,  dies  before  he  is  actually  naturalized, 
the  widow  and  the  children  of  such  alien  shall  be  consid- 
ered as  citizens  of  the  United  States,  and  shall  be  enti- 
tled to  all  rights  and  privileges  as  such,  upon  taking  the 
oaths  prescribed  by  law. 

Sec.  2169.  The  provisions  of  this  Title  shall  apply 
to  aliens  being  free  white  persons,  and  to  aliens  of  African 
nativity  and  to  persons  of  African  descent. 

Sec.  2170.  xS"o  alien  shall  be  admitted  to  become  a 
citizen  who  has  not  for  the  continued  term  of  five  years 
next  preceding  his  admission  resided  wdthin  the  United 
States. 

Sec.  2171.  I^o  alien  wdio  is  a  native  citizen  or  sub- 
ject, or  a  denizen  of  any  Country,  State,  or  Sovereignty 
with  which  the  United  States  are  at  war,  at  the  time  of 
his  application,  shall  be  then  admitted  to  become  a  citizen 
of  the  United  States,  but  persons  resident  within  the 
United  States,  or  the  Territories  thereof,  on  the  eigh- 
teenth day  of  June,  in  the  year  one  thousand  eight  hun- 
dred and  twelve,  who  had  before  that  day  made  a  dec- 
laration, according  to  law*,  of  their  intention  to  become 
citizens  of  the  United  States,  or  who  were  on  that  day 
entitled  to  become  citizens  without  making  such  declara- 
tion, may  be  admitted  to  become  citizens  thereof,  not- 
withstanding they  w^ere  alien  enemies  at  the  time  and  in 
the  manner  prescribed  by  the  laws  heretofore  passed  on 
that  subject ;  nor  shall  anything  herein  contained  be  ta- 
ken or  construed  to  interfere  with  or  prevent  the  appre- 
hension and  removal,  agreeably  to  law,  of  any  alien  en- 
emy at  any  time  previous  to  the  actual  naturalization  of 
such  alien. 

Sec.  2172.  The  children  of  persons  who  have  been 
duly  naturalized  under  any  law  of  the  United  States,  or 
who,  previous  to  the  passing  of  any  law  on  that  subject, 
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by  the  Government  of  tlie  United  States,  may  have  be- 
come citizens  of  any  one  of  the  States,  under  the  laws 
thereof,  being  under  the  age  of  twenty-one  years  at  the 
time  of  the  naturalization  of  their  parents,  shall,  if 
dwelling  in  the  United  States,  be  considered  as  citizens 
thereof  ;  and  the  children  of  persons  who  now  are,  or 
have  been,  citizens  of  the  United  States,  shall,  though 
born  out  of  the  limits  and  jurisdiction  of  the  United 
States,  be  considered  as  citizens  thereof,  but  no  person 
heretofore  proscribed  by  any  State,  or  who  has  been  le- 
gally convicted  of  having  joined  the  army  of  Great  Brit- 
tain  during  the  Revolutionary  War,  shall  be  admitted  to 
become  a  citizen  without  the  consent  of  the  Legislature 
of  the  State  in  which  such  person  was  proscribed. 

Sec.  2173.  The  Police  Court  of  the  District  of  Co- 
lumbia shall  have  no  power  to  naturalize  foreigners. 

Sec.  2174.  Every  seaman  being  a  foreigner,  who 
declares  his  intention  of  becoming  a  citizen  of  the 
United  States,  in  any  competent  court,  and  shall  have 
served  three  years  on  board  of  a  merchant-vessel  of  the 
United  States,  subsequent  to  the  date  of  such  declara- 
tion, may  on  his  application  to  any  competent  court,  and 
the  production  of  his  certificate  of  discharge  and  good 
conduct  during  that  time,  together  with  the  certificate  of 
his  declaration  of  intention  to  become  a  citizen,  be  ad- 
mitted a  citizen  of  the  United  States ;  and  every  seaman, 
being  a  foreigner,  shall,  after  his  declaration  of  intention 
to  become  a  citizen  of  the  United  States,  and  after  he 
shall  have  served  such  three  years,  be  deemed  a  citizen 
of  the  United  States  for  the  purpose  of  manning  and 
serving  on  board  any  merchant-vessel  of  the  United 
States,  anything  to  the  contrary  in  any  act  of  Congress 
notwithstanding ;  but  such  seaman  shall,  for  all  purpo- 
ses of  protection  as  an  American  citizen,  be  deemed 
such,  after  the  filing  of  his  declaration  of  intention  to 
become  such  citizen. 


ACTS  OF  CONGRESS.  $i 


TITLE  XXXII 


CHAPTER  FOUR. 
Pre-Emptions, 

Section  2257.  Lands  subject  to  pre-emption. 

2258.  Lands  not  subject  to  pre-emption. 

2259.  Persons  entitled  to  pre-emption. 
22S0.  Persons  not  entitled  to  pre-emption. 

2261.  Limitation  of  pre-emption  right, 

2262.  Oath  of  pre-emptionist,  where  filed,  penalty. 

2263.  Proof  of  settlement,  assignment  of  pre-emption  rights. 

2264.  Statement  to  be  filed  by  settler  with  intent  to  purchaeo  on 

lands  subject  to  private  entry. 

22o5.    Claim  filed  by  settler  on  land  not  proclaimed  for  sale. 

226U.    Declaratory  statement  of  settlers  on  unsurveyed  lands,  when 

filed. 
2267.    Pre-emption  claimants,  time  of  making  proof  and  payment. 

2208.    Extenpion  of  time  in  certain  case&to  persons  in  military  and 
naval  service. 

2269.  Death  before  consummating  claim;  who  to  complete.  &c. 

2270.  Non  compliance  with  laws  caused  by  vacancy  in  office  of  reg- 

ister or  receiver  not  to  affect,  &c. 

2271.  No  pre-emption  of  lands  sold  but  not  confirmed  by  Land-OflBce. 

2272.  Purchase  by  private  entry  after  expiration  of  pre-emption  right. 

2273.  When  more  than  one  settler,  rights  of,  appeals  to  commissioner 

2274.  Settlements  of  two  or  more  persons  on  same  subdivision  be- 

lore  survey. 

2275.  Settlements  before  surveys  on  sections  16  or  36,  deficiencies 

thereof. 

2276.  Selections  to  supply  deficiencies  of  school-lands. 

2277.  Military   bounty-land  warrants  receivable   for    pre  emption 

payments. 

2278.  Agricultural-college  scrip  receivable  in  payment  of    p^e-emp- 

tions. 

2279.  Pre-emption  limit  along  railroad  lines. 

2280.  Preemption  rights  on  lands  reserved  for  grants  found  invalid. 

2281.  Pre-emption  rights  on  lands  reserved  for  railroads. 
22^^2.  Sale  of  land  not  to  be  delayed. 

2286.  Pre-emption  by  counties  for  seats  of  justice. 

2287.  Where  claimant  pf  entry  becomes  register  or  receiver. 

2288.  Right  of  transfer  of  settlers  under  homestead  or  pre-emption 

laws  for  certain  public  purposes. 

Sec.     2257.     All  lands  belonging  to  the  United  States,  i^a^ds  sub- 
to  which  the  Indian  title  has  been  or  may  hereafter  be  empUoS[^" 
extinguished,  shall  be  suljject  to  the  right  of  pre-emption 
under  the  conditions,  restrictions,  and  stipulations  pro- 
vided by  law. 

Sec.     2258.     The  following  classes  of   lands,  unless  Lands  not 
otherwise  specially  provided  for  by  law,  shall  not  be  sub-  «'»^^Je^t  ^« 

,' ,       .1  •    1  J  n  •  •  pre-emp- 

ject  to  the  rigiits  oi  pre-emption,  to-wat :  tion. 

J^irst — Lands  included  in  any  reservation  by  any 
treaty,  law,  or  proclamation  of  the  president,  for  any 
purpose. 
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Second — Lands  included  within  the  limits  of  any  in- 
corporated town,  or  selected  as  the  site  of  city  or 
town. 

Tldrd — Lands  actually  settled  and  occupied  for  pur- 
poses of  trade  and  business,  and  not  for  agriculture. 

Fourth — Lands  on  which  are  situated  any  known 
salines  or  mines. 

Sec.  2259.  Every  person,  being  the  head  of  a  fam- 
ily, or  widow,  or  single  person,  over  the  age  of  twenty- 
one  years,  and  a  citizen  of  the  United  States,  or  having 
tiled  a  declaration  of  intention  to  become  such,  as  re- 
quired by  the  naturalization  laws,  who  has  made,  or 
hereaf  ter^makes,  a  settlement  in  person  on  the  public  lands 
subject  to  pre-emption,  and  who  inhabits  and  improves 
the  same,  and  who  has  erected  or  shall  erect  a  dwelling 
thereon,  is  authorized  to  enter  with  the  register  of  the 
land-oiSce  for  the  district  in  which  such  land  lies,  by 
legal  sub-divisions,  any  number  of  acres  not  exceeding 
one  hundred  and  sixty,  or  a  quarter- section  of  land,  to 
include  the  residence  of  such  claimant,  upon  paying  to 
the  United  States  the  minimum  price  of  such  land. 

Sec.  2260.  The  following  classes  of  persons,  unless 
othei^vise  specially  provided  for  by  law,  shall  not  ac- 
quire any  right  of  pre-emption  under  the  provisions  of 
the  preceding  section,  to-wit : 

Jrirst — ]^o  person  who  is  the  proprietor  of  three  hun- 
dred and  twenty  acres  of  land  in  any  State  or  Territory. 

Second — '^o  person  who  quits  or  abandons  his  resi- 
dence on  his  own  land  to  reside  on  the  public  lands  in 
the  same  State  or  Territory. 

Sec.  2261.  ISTo  person  shall  be  entitled  to  more  than 
one  pre-emptive  right  by  virtue  of  the  provisions  of  sec- 
tion twenty -two  hundred  and  fifty-nine ;  nor  where  a 
party  has  filed  his  declaration  of  intention  to  claim  the 
benefits  of  such  provisions,  for  one  tract  of  land,  shall 
he  file,  at  any  future  time,  a  second  declaration  for  an- 
other tract. 

Sec.  2262.  Before  any  person  claiming  the  benefit 
of  this  chapter  is  allowed  to  enter  lands,  he  shall  make 
oath  before  the  receiver  or  register  of  the  land-district 
in  which  the  land  is  situated  that  he  has  never  had  the 
benefit  of  any  right  of  pre-emption  under  section  twenty- 
two  hundred  and  fifty-nine ;  that  he  is  not  the  owner  of 
three  hundred  and  twenty  acres  of  land  in  any  State  or 
Territory ;  that  he  has  not  settled  upon  and  improved 
such  land  to  sell  the  same  on  speculation,  but  in  good 
faith  to  appropriate  it  to  his  own  exclusive  nse ;  and  that 
he  lias  not  J  directly  or  indirectlyj  made  any  agreement 
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or  contract,  in  any  way  or  manner,  with  any  person 
whatsoever,  by  which  the  title  whicli  he  might  acquire 
from  the  Government  of  the  United  States  should  inure 
in  whole  or  in  part  to  the  benefit  of  any  person  except 
himself;  and  if  any  person  taking  such  oath  swears 
falsely  in  the  premises,  he  shall  forfeit  the  money  which 
he  may  have  paid  for  such  land,  and  all  right  and  title 
to  the  same;  and  any  grant  or  conveyance  which  he  may 
have  made,  except  in  the  hands  of  hona  fide  purchasers, 
for  a  valuable  consideration,  shall  be  null  and  void,  ex- 
cept as  provided  in  section  twenty-two  hundred  and 
eighty-eight.  And  it  shall  be  the  duty  of  the  officer  ad- 
ministering such  oath  to  file  a  certiiicate  thereof  in  the 
public  land-office  of  such  district,  and  to  transmit  a 
duplicate  copy  to  the  General  Land-Office,  either  of 
which  shall  be  good  and  sufficient  evidence  that  such 
oath  was  administered  according  to  law. 

Sec.  2263.  Prior  to  any  entries  being  made  under 
and  by  virtue  of  the  provisions  of  section  twenty-two 
hundred  and  fifty-nine,  proof  of  the  settlement  and  im- 
provement thereby  required  shall  be  made  to  the  satis- 
faction of  the  register  and  receiver  of  the  land-district  in 
which  such  lands  lie,  agreeably  to  such  rules  as  iimy  be 
prescribed  by  the  Secretary  of  the  Interior ;  and  all  as- 
signments and  transfers  of  the  right  hereby  secnred, 
prior  to  the  issuing  of  the  patent,  shall  be  null  and  void. 

Sec.  22Gi.  When  any  jDcrson  settles  or  improves 
a  tract  of  land  subject  at  the  time  of  settlement  to  pri- 
vate entry,  and  intends  to  purchase  the  same  under  the 
preceding  provisions  of  this  chapter,  he  shall,  within 
thirty  days  after  the  date  of  such  settlement,  file  with 
the  register  of  the  proper  district  a  written  statement, 
describing  the  land  settled  upon  and  declaring  his  inten- 
tion to  claim  the  same  under  the  pre-emption  laws  ;  and 
he  shall,  moreover,  within  twelve  months  after  the  date 
of  such  settlement,  make  the  proof,  affidavit,  and  pay- 
ment hereinbefore  required.  If  he  fails  to  file  such 
written  statement,  or  to  make  such  affidavit,  proof,  and 
payment  within  the  several  jDcriods  named  above  the 
tract  of  land  so  settled  and  improved  shall  be  subject  to 
the  entry  of  any  other  purchaser. 

Art  of  June  1,  1874,  Sec.  1.  That  when  an  occu- 
pant of  land,  having-  color  of  title,  in  good  faith  has 
made  valuahle  improvements  thereon,  and  is,  in  the 
])roi)er  action,  found  not  to  be  the  rightful  owner 
thereof,  sucli  occupant  shall  be  entitled  in  the  Federal 
courts  to  all  the  rights  and  remedies,  and,  upon  in- 
stituting the  proper  proceedings,  such  relief  as  may 
be  given  or  scoured  to  him  by  the  statute*  of  the  State 
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or  Territory  where  the  land  lies,  although  the[title  of 
the  plaintifT  in  the  action  may  have  been  granted  by 
the  United  States  after  said  imj)rovements  were  so 
made. 

Sec.  2265.  Every  claimant  under  the  pre-emption 
law  for  land  not  yet  proclaimed  for  sale  is  required  to 
make  known  his  claim  in  wiitinoj  to  tlie  reo-ister  of  tlie 
proper  land-ofiice  within  three  months  from  the  time  of 
the  settlement,  giving  the  designation  of  the  tract  and 
the  time  of  settiemeut ;  otherwise  his  claim  shall  be  for- 
feited and  the  tract  awarded  to  the  next  settler,  in  the 
order  of  time,  on  the  same  tract  of  land,  who  has  given 
such  notice  and  otlierwise  complied  with  the  conditions 
of  the  law. 

Sec.  2266.  In  regard  to  settlements  which  are  au- 
thorized upon  unsurveyed  lands,  the  pre-emption  claim- 
ant shall  be  in  all  cases  required  to  tile  his  declaratory 
statement  within  three  months  from  the  date  of  the  re- 
ceipt at  the  district  land  office  of  the  approved  plat  of 
the  township  embracing  such  "pre-emption  settlement. 

Sec.  2267.  All  claimants  of  pre-emption  rights,  un- 
der the  two  preceding  sections,  shall,  when  no  shorter 
time  is  prescribed  by  law,  make  the  proper  proof  and 
payment  for  the  lands  claimed  within  thirty  months 
after  the  date  prescribed  therein,  respectively,  for  filing 
their  declaratory  notices,  has  expired. 

Sec.  2268.  Where  a  pre-emptor  lias  taken  the  in- 
itiatory steps  required  by  law  in  regard  to  actual  settle- 
ment, and  is  called  away  from  such  settlement  by  being 
engaged  in  the  military  or  naval  service  of  the  United 
States,  and  by  reason  of  such  absence  is  unable  to  ap- 
pear at  the  district  land-office  to  make  before  the  register 
or  receiver  the  affidavit,  proof,  and  payment,  respectively 
required  by  the  preceding  provisions  of  this  chapter, 
tlie  time  for  filing  such  affidavit  and  making  final  proof 
and  entry  or  location  shall  be  extended  six  months  after 
the  expiration  of  his  term  of  service,  upon  satisfactory 
proof  by  affidavit,  or  the  testimony  of  witnesses,  that 
such  pre-emptor  is  so  in  the  service,  being  filed  with  the 
register  of  the  land-office  for  the  district  in  which  his 
settlement  is  made. 

Sec.  2269.  Where  a  party  etititled  to  claim  the 
benefits  of  the  pre-emption  laws  dies  before  consummating 
his  claim,  by  filing  in  due  time  all  the  papers  essential 
to  the  establishment  of  the  same,  it  shall  be  competent 
for  the  executor  or  administrator  of  the  estate  of  such 
party,  or  one  of  the  heirs,  to  file  the  necessary  papers  t(» 
complete  the  same ;  but  the  entry  in  such  cases  shall  be 
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made  in  favor  of  the  heirs  of  the  deceased  pre-emptor, 
and  a  patent  thereon  shall  cause  the  title  to  inure  to  such 
heirs,  as  if  their  names  bad  been  specially  mentioned. 

Sec.  2270.  Whenever  the  vacancy  of  the  office 
either  of  register  or  receiver,  or  of  both,  renders  it  im- 
possible for  the  claimant  to  comply  with  any  requisition 
of  the  pre-emption  laws  within  the  appointed  time,  such 
vacancy  shall  not  operate  to  the  detriment  of  the  party 
claiming,  in  respect  to  any  matter  essential  to  the  estab- 
lishment of  his  claim  ;  but. such  requisition  must  be  com- 
plied with  within  the  pame  period  after  the  disability  is 
removed  as  v»"ould  have  been  allowed  had  such  disability 
not  existed. 

Sec.  2271.  The  provisions  of  this  chapter  shall  be 
so  construed  as  not  to  confer  on  any  one  a  right  of  pre- 
emption, by  reason  of  a  settlement  made  on  a  tract  there- 
tofore disposed  of,  when  such  disposal  has  not  been  con- 
iirmed  by  the  General  Land-Office,  on  account  of  any 
alleged  defect  therein. 

Sec.  2272.  Nothing  in  the  provisions  of  this  chap- 
ter shall  be  construed  to  preclude  any  person,  who  may 
have  tiled  a  notice  of  intention  to  claim  any  tract  of  land 
by  pre-emption,  from  the  right  allowed  by  law  to  others 
to  purchase  such  tract  by  private  entry  after  the  expir- 
ation of  the  right  of  pre-emption. 

Sec.  2273.  AVhen  two  or  more  persons  settle  on  the 
same  tract  of  land,  the  right  of  j^re-emption  shall  be  in 
liim  who  made  the  first  settlement,  provided  such  per- 
son conforms  to  the  other  provision  of  the  law ;  and  all 
questions  as  to  the  right  of  pre-emption  arising  between 
different  settlers  shall  be  determined  by  the  register  and 
receiver  of  the  district  within  which  the  land  is  situated; 
and  appeals  from  the  decision  of  district  oflicers,  in  cases 
of  contest  for  the  riglit  of  pre-emption,  shall  be  made  to 
the  Commissioner  of  the  General  Land-Office,  Vvdiose 
decision  shall  be  final,  unless  appeal  therefrom  be  taken 
to  the  Secretary  of  the  Interior. 

Sec.  227L  When  settlements  have  been  made  upon 
agricultnral  public  lands  of  the  United  States,  prior  to 
the  survey  thereof,  and  it  has  been  or  shall  be  ascer- 
tained, after  the  public  surveys  have  been  extended  over 
such  lands,  that  two  or  more  settlers  have'improvements 
upon  the  same  legal  subdivision,  it  shall  be  lawful  for 
such  setlers  to  make  joint  entry  of  their  lands  at  the  lo- 
cal land-office,  or  for  eitlier  of  said  settlers  to  enter  into 
contract  with  his  co-settlers  to  convey  to  them  their  por- 
tion of  said  lan.l  after  a  patCi.t  is  issued  to  him,  and,  af- 
ter making  said  contract,  to  file  a  declaratory  statement 
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in liis  own  name,  and  prove  np  and  pay  for  said  land, 
and  proof  of  joint  occupation  by  himself  and  others,  and 
of  such  contract  with  them  made,  shall  be  equivalent  to 
proof  of  sole  occupation  and  pre-emption  by  the  appli- 
cant :  Provided^  That  in  no  case  shall  the  amount  pat- 
ented under  this  section  exceed  one  hundred  and  sixty 
acres,  nor  shall  this  section  apply  to  lands  not  subject  to 
homestead  or  pre-emption  entry. 

Sec.  2275.  Where  settlements,  with  a  view  to  pre- 
emption, have  been  made  before  the  survey  of  the  lands 
in  the  Held,  which  are  found  to  have  been  made  on  sec- 
tions sixteen  or  thirty-six,  those  sections  shall  be  subject 
to  the  pre-emption  claim  of  such  settler ;  and  if  they,  or 
either  of  them,  have  been  or  shall  be  reserved  or  pledged 
for  the  use  of  schools  or  colleges  in  the  State  or  Terri- 
tory in  which  the  lands  lie,  other  lands  of  like  quantity 
are  appropriated  in  lieu  of  such  as  may  be  patented  by 
pre-emptors ;  and  other  lands  are  also  appropriated  to 
compensate  deficiencies  for  school  purposes,  where  sec- 
tions sixteen  or  thirty-six  are  fractional  in  quantity,  or 
where  one  or  both  are  wanting  by  reason  of  the  town- 
ship being  fractional,  or  from  any  natural  cause  what- 
ever. 

Sec.  2276.  The  lands  appropriated  by  the  preced- 
ing section  shall  be  selected,  within  the  same  land-dis- 
trict, in  accordance  with  the  following  principles  of  ad- 
justment, to  wit :  For  each  township,  or  fractional 
township,  containing  a  greater  quantity  of  land  than 
three-quarters  of  an  entire  township,  one  section ;  for  a 
fractional  township,  containing  a  greater  quantity  of  land 
than  one-half,  and  not  more  than  three-quarters,  of  a 
township,  three-quarters  of  a  section  ;  for  a  fractional 
township,  containing  a  greater  quantity  of  land  than  one- 
quarter,  and  not  more  than  one-half,  of  a  township,  one 
half-section  ;  and  for  a  fractional  township,  containing  a 
greater  quantity  of  land  than  one  entire  section,  and  not 
more  than  one-quarter  of  a  township,  one  quarter  sec- 
tion 01  land. 

Sec.  2277.  All  warrants  for  military  bounty -lands, 
which  are  issued  under  any  law  of  the  United  States, 
shall  be  received  in  payment  of  pre-emption  rights  at 
the  rate  of  one  dollar  and  twenty-live  cents  per  acre,  for 
the  quantity  of  land  therein  specified  ;  but  where  the 
land  is  rated  at  one  dollar  and  twenty-hve  cents  j^er  acre 
and  does  not  exceed  the  area  specified  in  the  warrant,  it 
must  be  taken  in  full  satisfaction  thereof. 

Sec.  2278.  Agricultural  college  scrip,  issued  to  any 
State  under  the  act  approved  July  secondj  eighteen  huii- 
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dred  and  sixty-two,  or  acts  amendatory  thereof,  shall  be 
received  from  actual  settlers  in  payment  of  pre-emption 
claims  in  the  same  manner  and  to  the  same  extent  as  au- 
thorized in  case  of  military  bounty-land  warrants,  by 
the  preceding  section. 

Sec.  2279.  l^o  person  shall  have  the  right  of  pre- 
emption to  more  than  one  hundred  and  sixty  acres  along 
tlie  line  of  railroads  within  the  limits  granted  by  any  act 
of  Congress. 

Act  of  June  22,  1874.  Tliat  in  tlie  adjustment  of 
all  railroad  land  grants,  whether  made  directly  to 
any  railroad  company  or  to  any  State  for  railroad 
IHirposes,  if  any  of  tlie  lands  granted  be  found  in  the 
possession  of  an  actual  settler  whose  entry  or  tiling 
has  been  allowed  under  the  pre-enij^tion  or  home- 
stead laws  of  the  United  States  subsequent  to  the 
time  at  which,  by  the  decision  of  the  land-office,  the 
rigiit  of  said  road  w^as  declared  to  have  attached  to 
such  lands,  the  grantees,  upon  a  proper  relinquish- 
ment of  the  lands  so  entered  or  llled  for,  shall  be  en- 
titled to  select  an  equal  quantity  of  other  lands  in 
lieu  thereof  from  any  of  the  public  lands  not  uiineral 
and  witliin  the  limits  of  the  grant  not  otherwise  ap- 
propriated at  the  date  of  selection,  to  which  they 
shall  receive  title  the  same  as  originally  granted. 
And  any  such  entry  or  filings  thus  relieved  from  con- 
flict may  be  i)erfected  into  couiplete  title  as  if  such 
lands  had  not  been  granted :  Provided,  That 
nothing-  herein  contained  shall  in  any  manner  be  so 
construed  as  to  enlarge  or  extend  any  grant  to  any 
such^  railroad  or  to  extend  to  lands  reserved  in  any 
hind'grant  made  for  railroad  purposes  :  And  pro- 
vided further,  That  this  act  shall  not  be  construed 
so  as  in  any  manner  to  confirm  or  legalize  any  deci- 
sion or  ruliugs  of  the  Interior  Department  under 
Avhicli  lands  have  been  certified  to  any  railroad  com- 
X)any  Avhen  such  lands  have  been  entered  by  a  pre- 
cmx:)tion  or  homestead  settler  after  the  location  of  the 
line  of  the  road  and  prior  to  the  notice  of  the  local 
land-office  of  the  withdrawal  of  such  lands  from 
market. 

Sec.  2280.  Any  settler  on  lands  heretofore  reserved 
on  account  of  claims  under  French,  Spanish,  or  other 
grants,  which  have  been  or  may  be  hereafter  declared 
by  the  Supreme  Court  of  the  United  States  to  be  in- 
valid, shall  be  entitled  to  all  the  rights  of  pre-emption 
granted  by  the  preceding  provisions  of  this  chapter,  af- 
ter the  lands  have  been  released  from  reservation,  in  the 
same  manner  as  if  no  reservation  iiad  existed. 

Sec.  2281.  All  settlers  on  public  lands  which  have 
been  or  may  be  w^ithdrawn  from  market  in  consequence 
of  proposed  railroads,  and  who  had  settled  thereon  prior 
to  such  withdrawal,  shall  bo  entitled  to  pre-emption  at 
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tlie  ordinary  minimum  to  the  lands  settled  oirand  culti- 
vated by  them  ;  but  they  shall  file  the  proper  notices  of 
their  claims  and  make  proof  and  payment  as  in  other 
cases. 

Sec.  2282,  IN^othing  contained  in  this  chapter  shall 
delay  the  sale  of  any  of  the  public  lands  beyond  the 
time  appointed  by  the  proclamation  of  the  President. 

-X-  -X-  -X-  -K- 

Sec.  2285.  There  shall  be  granted  to  the  several 
counties  or  parishes  of  each  State  and  Territory,  where 
there  are  public  land^^,  at  the  minimum  price  for  which 
public  lands  of  the  United  States  are  sold,  the  rig] it  of 
pre-emption  to  one  quarter-section  of  land,  in  each  of 
the  counties  or  parishes,  in  trust  for  such  counties  or 
j^arishes,  respectively,  for  the  establishment  of  seats  of 
justice  therein;  but  the  proceeds  of  the  sale  of  each  of 
such  quarter-section  shall  be  appropriated  for  the  pur- 
pose of  erecting  public  buildings  in  the  county  or  parish 
for  which  it  is  located,  after  deducting  tlierefrom  the 
amount  originally  paid  for  the  same.  And  the  seat  of 
justice  for  such  counties  or  parishes,  i-espectively,  shall 
be  fixed  previously  to  a  sale  of  the  adjoining  lands  within 
the  county  or  parish  for  which  the  same  is  located. 

Sec.  228 T.  Any  Oona  fide  settler  under  the  home- 
stead or  pre-emption  laws  of  the  United  States  who  has 
filed  the  proper  application  to  enter  not  to  exceed  one 
quarter-section  of  the  public  lands  in  any  district  land- 
otiice,  and  who  has  been  sribsequently  appointed  a  regis- 
ter or  receiver,  may  perfect  the  title  to  the  land  under 
the  pre  emption  laws  by  furnishing  the  proofs  and  mak- 
ing the  payments  required  by  lav,^,  to  the  satisfaction  of 
the  Commissioner  of  the  General  Land-Othce. 

.  Sec.  2288.  Any  person  who  has  already  settled  or 
hereafter  may  settle  on  the  public  lands,  either  by  pre- 
emption, or  by  virtue  of  the  homestead  law  or  any 
amendments  thereto,  shall  have  the  right  to  transfer,  by 
vrarranty  against  his  ovv'U  acts,  any  portion  of  his  pre- 
emption or  homestead  for  church,  Cemetery,  or  school 
purposes,  or  for  the  right  of  way  of  railroads  across  sucli 
pre-emption  or  homestead,  and  the  ti'ansfer  for  such 
public  purposes  shall  in  no  way  vitiate  the  right  to  com- 
plete and  perfect  the  title  to  their  pre-emptions  or  home- 
steads. 
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CIIAPTEE   FIVE. 
Homesteads^ 

Section  2289,  Who  may  enter  certain  unappropriated  public  lands. 

2290.  Mode  of  procedure. 

2291.  Certificate  and  patent,  when  given  and  issued. 

2292.  When  rights  inure  to  the  benefit  of  infant  children. 

2293.  Persons  in  military  or  naval  service,  when  and  before  whom 

to  make  altidavic. 

2294.  When  i^ert-uns  may  make  aftida  vii  beiorc  cleik  of  court. 

2295.  Record- of  applications?. 

229(i.  IIomei?t8ad;lands  not  to  be  pubjectilo  prior  debts. 

2297.  When  landa  entered  for  horneslead  revert  to  Government. 

2'i98.  Limitation  of  amount  entered  for  homestead. 

2299.  Existin;?  pre-emption  ri^j;htij  not  iuipaired. 

2300.  What  minors  may  have  the  privileges  of  this  clinpter. 

2301.  Payment  before  expiration  of  five  years,   rights  of  applicant. 
22l)2.  No  distinction  on  account  of  race  or  color,  &c. 

2:304.  Soldiers'  and  sailors'  homestead. 

2305.  Deduction  of  military  and  naval  ser  i  e  from  time,  &c. 

2306.  Persons  who  have  enteied  les-s  than  160  acres,  rights  of. 
23j7.  Widows  and  minor  children  of  persons  entitled  to  homestead, 

&c. 

2308.  Actual  service  in  the  army  or  navy  equivalent  to'residence, 

&c. 

2309.  Who  may  enter  by  agent. 

2317.    Cultivation  of  trees  on  homestead  tracts. 

Sec.  2289.  Every  person  who  is  the  head  of  a  fam- 
ily, or  who  has  arrived  at  the  age  of  twenty-one  years,  J^^^j!^^l 
and  is  a  citizen  of  tlie  United  States,  or  who  has  tiled  his  tain  unap- 
declaration  of  intention  to  become  such,  as  required  by  ^andll^^  ^ 
the  naturalization  laws,  shall  be  entitled  to  enter  one 
quarter  section  or  a  less  quantity  of  unappropidated  public 
lands,  upon  which  such  person  may  have  tiled  a  pre- 
emption claim,  or  which  may,  at  the  time  the  a^^plication 
is  made,  be  subject  to  pre-emption  at  one  dollar  and 
twenty-hve  cents  per  acre  ;  or  eighty  acres  or  less  of  such 
unappropriated  lands,  at  two  dollars  and  iifty  cents  per 
acre,  to  be  located  in  a  body,  in  conformity  to  the  legal 
subdivisions  of  the  public  lands,  and  after  tlie  same  have 
been  surveyed.  And  every  person  owning  and  residing 
on  land  may,  under  the  provisions  of  this  section,  enter 
other  land  lying  contiguous  to  his  land,  whicli  shall  not, 
with  the  land  so  already  owned  and  occupied,  exceed  in 
the  aggregate  one  hundred  and  sixty  acres. 

Sec.  2290.  The  person  applying  for  tlie  benefit  of 
the  preceeding  section  shall,  upon  application  to  the  I'eg-  "^l^oJ^d^ure 
ister  of  the  land-ofiice  in  which  he  is  about  to  make  such 
entry,  make  affidavit  before  the  register  or  receiver  that 
he  is  the  head  of  a  family,  or  is  twenty-one  years  or 
more  of  age,  or  lias  performed  service  in  the  Army  or 
Kavy  of  the  United  States,  and  that  such  application  is 


GO  ACTS  OF  C:ONGRE6S. 

made  for  liis  exclusive  use  and  benefit,  and  that  his  en- 
try is  made  for  the  purpose  of  actual  settlement  and  cul- 
tivation, and  not  either  directly  or  indirectly  for  the  use 
or  benefit  of  any  other  person ;  and  upon  tiling  such  alh- 
davit  with  the  register  or  receiver,  on  payment  of  live 
dollars  when  the  entry  is  of  not  more  than  eighty  acres, 
and  on  payment  of  ten  dollars  when  the  entry  is  for 
more  than  eighty  acres,  he  shall  thereupon  he  permitted 
to  enter  the  amount  of  land  specified. 

Act  of  June  22,  1874.  That  in  all  cases  of  public 
lands  heretofore  made  under  the  act  entitled  ''An  act 
to  secure  homesteads  to  actual  settlers  on  the  public 
domain,"  approved  May  twentieth,  eighteen  hun- 
dred and  sixty-two,  where  the  affidavit  required  by 
section  two  of  said  act  Avas  made  before  the  clerk  of 
the  county  of  the  residence  of  the  person  making  the 
entry,  Avithout  having  iirst  made  the  settlement  and 
improvement  required  by  the  provisions  of  section 
three  of  the  act  entitled  ^'An  act  amendatory  of  the 
homestead  law,  and  for  other  purposes,"  approved 
March  twenty-tirst,  eighteen  hundred  and  sixty  four, 
said  affidavits  be,  and  the  same  are  hereby,  legalized 
and  confirmed,  so  as  to  have  the  same  force  and  valid- 
ity as  if  the  provisions  of  said  last-named  act  had 
been  strictly  complied  with  :  Provided,  That  noth- 
ing in  this  act  shall  have  the  effect  or  be  construed  to 
impair  the  valid  and  paramount  adverse  rights  of 
any  person  or  corporation  to  any  of  such  lands,  ex- 
cept in  so  far  as  the  right  of  Congress  to  protect  the 
claims  or  rights  of  homestead  settlers  upon  lands 
within  the  limits  of  grants  of  lands  to  any  railroad 
company  may  have  been  reserved  in  the  acts  making 
such  grants  and  be  now  lawfully  existing. 

Certificate  ^i^G.  2291.  No  certificate,  however,  shall  he  given, 
and  patf^ut,  or  patent  issued  therefor,  until  the  expiration  of  five 
audiBsued.  ycars  from  the  date  of  such  entry;  and  if  at  the  expira- 
of  such  time,  or  at  any  time  within  two  years  thereafter, 
the  person  making  such  entry ;  or  if  he  be  dead,  his 
widow  ;  or  in  case  of  her  death,  his  heirs  or  devisee ;  or 
in  case  of  a  widow  making  such  entry,  her  heirs  or  de- 
visee, in  case  of  her  death,  proves  by  two  credible  wit- 
nesses that  he,  she,  or  they  have  resided  upon  or  culti- 
vated the  same  for  the  term  of  five  years  inmiediately 
succeeding  the  time  of  filing  the  afiidavit,  and  makes  af- 
fidavit that  no  part  of  such  land  has  been  alienated,  ex- 
cept as  provided  in  section  twenty-two  hundred  and 
eiglity-eight,  and  that  he,  slie,  or  they  will  bear  true  al- 
legiance to  the  government  of  the  United  States  ;  then, 
iu  such  case,  he  she,  or  they,  if  at  that  time  citizens  of 
the  Uiiited  States,  sliall  be  entitled  to  a  patent,  as  in 
other  cases  provided  by  law. 
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Seo.  2292.  In  case  of  the  death  of  both  father  and 
mother,  leaving  an  infant  child  or  children  under  twen- 
ty-one years  of  age,  the  right  and  fee  shall  imire  to  the 
benefit  of  such  infant  child  or  children ;  and  the  execu- 
tor, administrator  or  guardian  may,  at  any  time  within 
two  years  after  the  death  of  the  surviving  parent,  and  in 
accordance  with  the  laws  of  the  State  in  which  snch  chil- 
dren, for  the  time  being,  have  their  domicile,  sell  the 
land  for  the  benefit  of  such  infants,  but  for  no  other 
purpose ;  and  the  purchaser  shall  acquire  the  absolute 
title  by  the  purchase,  and  be  entitled  to  a  patent  from 
the  United  States  on  the  payment  of  the  oitice-fees  and 
sum  of  money  above  specified. 

Sec.  2293.  In  case  of  any  person  desirous  of  avail- 
ing himself  of  the  benefits  of  this  chapter ;  but  who  by 
reason  of  actual  service  in  the  military  or  naval  service 
of  the  United  States,  is  nnable  to  do  the  personal  pre- 
liminary acts  at  the  district  land-ofiice  which  the  preced- 
ing sections  require ;  and  whose  family,  or  some  member 
thereof,  is  residing  on  the  land  which  he  desires  to  en- 
ter, and  upon  which  a  Ijonafide  improvement  and  settle- 
ment have  been  made,  such  person  may  make  the  affi- 
davit required  by  law  before  the  ofiicer  commanding  in 
the  branch  of  the  service  in  which  the  party  is  engaged 
which  afiidavit  shall  be  as  binding  in  law,  and  with  like 
penalties,  as  if  taken  before  the  register  or  receiver ;  and 
upon  such  afiidavit  being  filed  with  the  register  by  the 
wife  or  other  representative  of  the  party,  the  same  shall 
become  eftective  from  the  date  of  such  tiling,  provided 
the  application  and  afiidavit  are  accompanied  by  the  fee 
and  commissions  as  required  by  law. 

Sec.  2294.  In  any  case  in  which  the  applicant  for 
tlie  benefit  of  the  homestead,  and  whose  family  or  some 
member  thereof,  is  residing  on  the  land  which  he  desires 
to  enter,  and  upon  which  a  hona  fide  improvement  and 
settlement  have  been  made,  is  prevented,  by  reason  of 
distance,  bodily  infirmity,  or  other  good  cause,  from  per- 
sonal attendance  at  the  district  land-ofiice,  it  may  be  law- 
ful for  him  to  make  the  afiidavit  required  by  law  before 
the  clerk  of  the  court  for  tlie  county  in  which  the  appU- 
cant  is  an  actual  resident,  and  to  transmit  the  same,  with 
the  fee  and  commissions,  to  the  register  and  receiver. 

Sec.  2295.  The  register  of  the  land-ofiice  shall  note 
all  applications  under  the  provisions  of  this  cha23ter,  on 
the  tract-books  and  plats  of  his  office,  and  keep  a  regis- 
ter of  all  such  entries,  and  make  return  thereof  to  the 
General  Land  Office,  together  with  the  proof  upon  which 
they  have  been  founded. 
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Sec.  229G.  No  lands  acquired  under  the  provisions 
of  this  chapter  shall  in  any  event  become  liable  to  the 
satisfaction  of  any  debt  contracted  prior  to  the  issuing  of 
the  patent  therefor. 

Sec.  2297.  If,  at  any  time  after  the  filing  of  the  af- 
fidavit, as  required  in  section  twenty-two  hundred  and 
ninety,  and  before  the  expiration  of  the  five  years  men- 
tioned in  section  twenty-two  hundred  and  ninety-one,  it 
is  proved,  after  due  notice  to  the  settler,  to  the  satisfac- 
tion of  the  register  of  the  land-ofiice,  that  the  person 
having  filed  such  affidavit  has  actually  changed  his  res- 
idence, or  abandoned  the  land  for  more  than  six  months 
at  any  time,  then  and  in  that  event  the  land  so  entered 
shall  revert  to  the  Government. 

Sec.  2298.-  'No  person  shall  be  permitted  to  acquire 
title  to  more  than  one  quarter-section  under  the  provi- 
sions of  this  chapter. 

Sec.  2299.  JN^othing  contained  in  this  chapter  shall 
be  so  construed  as  to  impair  or  interfere  in  any  manner 
with  existing  pre-emption  rights;  and  all  persons  w^ho 
may  have  filed  their  applications  for  a  pre-emption  right 
prior  to  the  twentieth  day  of  May,  eighteen  hundred  and 
sixty-tw^o,  shall  be  entitled  to  all  the  privileges  of  this 
chapter. 

Sec.  2300.  ]N"o  person  Vv^io  has  served,  or  may  here- 
after serve,  for  a  period  not  less  than  fourteen  days  in 
the  Army  or  Kavy  of  the  United  States,  either  regular 
or  volunteer,  under  the  laws  thereof,  during  the  exist- 
ance  of  an  actual  war,  domestic  or  foreign,  shall  be  de- 
prived of  the  benefits  of  this  chapter  on  account  of  not 
having  attained  the  age  of  twenty-one  years. 

Sec.  230 J .  J^othing  in  this  chapter  shall  be  so  con- 
strued as  to  prevent  any  person  who  has  availed  himself 
of  the  benefits  of  section  twenty-two  hundred  and 
eighty-nine,  from  paying  the  minimum  price  for  the 
quantity  of  land  so  entered,  at  any  time  before  the  expi- 
ration of  the  five  years,  and  obtaining  a  patent  therefor 
from  the  Government,  as  in  other  cases  directed  by  law, 
on  making  proof  of  settlement  and  cultivation  as  pro- 
vided by  law,  granting  pre-emption  rights. 

Sec.  2302.  JNTo  distinction  shall  be  made  in  the  con- 
struction or  execution  of  this  chapter,  on  account  of  race 
or  color ;  nor  shall  any  mineral  lands  be  liable  to  entry 
and  settlement  under  its  provisions. 

Sec.  2304.  Every  private  soldier  and  officer  who 
has  served  in  the  Army  of  the  United  States  during  the 
recent/ebcllion,  for  ninety  days,  and  wdio  was  honorably 
discharged,  and  has 
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including  the  troops  mustered  into  the  service  of  the 
United  States  by  virtue  of  the  third  section  of  an  act  .^ap- 
proved February  thirteen,  eighteen  hundred  and  sixty- 
two,  and  every  seaman,  marine,  and  officer  who  has 
served  in  the  Navy  of  the  United  States,  or  in  the  Ma- 
rine Corps,  during  the  rebellion,  for  ninety  days,  and 
who  was  honorably  discharged,  and  has  remained  loyal 
to  the  Government,  shall  on  compliance  with  the  pro- 
visions of  this  chapter,  as  hereinafter  modified,  be  en- 
titled to  enter  upon  and  receive  patents  for  a  quantity  of 
public  lands  not  exceeding  one  hundred  and  sixty  acres, 
or  one  quarter-section,  to  be  taken  in  compact  form,  ac- 
cording to  legal  subdivisions,  including  the  alternate  re- 
served sections  of  public  lands  along  the  line  of  any 
railroad  or  other  public  work,  not  otherwise  reserved  or 
appropriated,  and  other  lands  subject  to  entry  under  the 
homestead  laws  of  the  United  States ;  but  such  home- 
stead settler  shall  be  allowed  six  months  after  locating 
his  homestead,  and  filing  his  declaratory  statement, 
Avithin  which  to  make  his  entry  and  commence  his  set- 
tlement and  improvement. .. 

Sec.  2305.  The  time  which  the  homestead  settler 
has  served  in  the  Army,  Navy,  or  Marine  Corps  shall  be 
deducted  from  the  time  heretofore  required  to  perfect 
title,  or  if  discharged  on  account  of  wounds  received  or 
disability  incurred  in  the  line  of  duty,  then  the  term  of 
enlistment  shall  be  deducted  from  the  time  heretofore 
required  to  perfect  title,  without  reference  to  the  length 
of  time  he  may  have  served ;  but  no  patent  shall  issue  to 
any  homestead  settler  who  has  not  resided  upon,  im- 
proved, and  cultivated  his  homestead  for  a  period  of  at 
least  one  year  after  he  shall  have  commenced  his  im- 
provements. 

Sec.  230G.  Every  person  entitled,  under  the  pro- 
visions of  section  twenty-three  hundred  and  four,  to  en- 
ter a  homestead  who  may  have  heretofore  entered,  un- 
der the  homestead  laws,  a  qi'iantity  of  land  less  than  one 
hundred  and  sixty  acres,  shall  be  permitted  to  enter  so 
much  land  as,  wdien  added  to  the  quantity  previously 
entered,  shall  not  exceed  one  hundred  and  sixty  acres. 

Sec.  2307.  Tn  case  of  the  death  of  any  person  who 
would  be  entitled  to  a  homestead  under  the  provisions  of 
section  twenty-three  hundred  and  four,  his  widow,  if  un- 
married, or  in  case  of  her  death  or  marriage,  then  his 
minor  orphan  children,  by  a  guardian  duly  appointed 
and  officially  accredited  at  the  Department  of  the  Inte- 
rior, shall  be  entitled  to  all  the  benefits  enumerated  in 
this  chapter,  subject  to  all  the   provisions   as  to    settle- 
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ment  and  improvements  therein  contained ;  but  if  sncli 
person  died  during  his  term  of  enlistment,  the  whole 
term  of  his  enlistment  shall  be  deducted  from  the  time 
heretofore  required  to  perfect  the  title. 

Sec.  2308.  Where  a  party  at  the  date  of  his  entry 
of  a  tract  of  land  under  tlie  homestead  laws,  or  subse- 
quently thereto,  was  actually  enlisted  and  employed  in 
the  Army  or  Navy  of  the  United  States,  his  services 
therein  shall,  in  the  administration  of  such  homestead 
laws,  be  construed  to  be  equivalent,  to  all  intents  and 
purposes,  to  a  residence  for  the  same  length  of  time  upon 
the  tract  so  entered.  And  if  his  entry  has  been  canceled 
by  reason  of  his  absence  from  such  tract  w4iile  in  the 
military  or  naval  service  of  the  United  States,  and  such 
tract  has  not  been  disposed  of,  his  entry  shall  be  restored; 
but  if  such  tract  has  been  disposed  of,  the  party  may  en- 
ter another  tract  subject  to  entrv  under  the  homestead 
laws,  and  his  right  to  a  patent  therefor  may  be  determ- 
ined by  the  proofs  touching  his  residence  and  cultivation 
of  the  first  tract  and  his  absence  therefrom  in  such  ser- 
vice. 

Sec.  2309.  Every  soldier,  sailor,  marine,  officer,  or 
other  person  commg  within  the  provisions  of  section 
twenty-three  hundred  and  four,  may,  as  well  by  an  agent 
as  in  person,  enter  upon  such  homestead  by  filing  a  de- 
claratory statement,  as  in  pre-emption  cases ;  but  such 
claimant  in  person  shall  within  the  time  prescribed  make 
his  actual  entry,  commence  settlements  and  improve- 
ments on  the  same,  and  thereafter  fulfill  all  the  require- 
ments of  law. 

^  -jf  *  4f  * 

Sec.  2317.  Every  person  having  a  homestead  on 
the  public  domain,  under  the  provisions  of  this  chapter, 
who,  at  the  end  of  the  third  year  of  his  residence  thereon, 
shall  have  had  under  cultivation,  for  two  years,  one  acre 
of  timber,  the  trees  thereon  not  being  more  than  twelve 
feet  apart  each  w^ay,  and  in  a  good,  thrifty  condition,  for 
each  and  every  sixteen  acres  of  such  homestead,  shall, 
upon  due  proof  of  the  fact  by  two  credible  witnesses,  re- 
ceive his  patent  for  such  homestead. 

See  act  of  March  13,  1874.  An  act  to  amend  an  act 
entitled  "An  act  to  encourage  the  growth  of  trees, 
on  Western  prairies." 
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CHAPTEE  SIX. 


Mineral  Lands  and  Mining  Resources. 


Section  2318. 
2319. 
2320. 
2321. 
2322. 
2323. 
2324. 
2325. 
2326. 
2327. 
2328. 
2329. 
2330. 
2331. 
2332. 

2333. 
2334. 
23a5. 
2336. 
2337. 
2338. 
2339. 

2340. 

2341. 

2342. 
2343. 

S344. 
2345. 
2346. 

2347. 
2348, 
2349. 

2350. 
2351. 
2352. 


Mineral  lands  reserved . 

Mineral  lands  open  to  purcliaselby  citizene.1 

Length  of  mining  claims  upon  veins  or  lodes. 

Proof  of  citizenship. 

Locators'  rights  of  possession  and  enjoyment. 

Owners  of  tunnels,  rights  of. 

Regulations  made  hy  miners. 

Patents  for  mineral  lands,  how  obtained. 

Adverse  claim,  proceedings  on.  ,      , 

Description  of  vein-claims  on  surveyed  and  unsurveyed  landa. 

Pending  applications  ;  existing  rii>^ht8. 

Conformity  of  placer-claims  to  surveys,  limit  of. 

Subdivision  of  ten  acre  tracts,  maximum  of  placer  locations. 

Conformity  of  placer  claims  to  surveys,  limitation  of  claims. 

What  evidence  of  possession,  «fcc.,  to  establish  a  right  to  a 

patent. 
Proceedings  for  patent  for  placer  claim.  «S5C, 
Surveyor-General  to  appoint  surveyors  of  mining  claimB,  &c. 
Verification  of  affidavits,  &c. 
Where  veins  intersect,  &c. 
Patents  for  non-mineral  lands,  &c. 

What  conditions  of  sale  may  be  made  by  local  legislature. 
Vested  rights  to  use  of  water  for  mining,  &c.,  right  of  way 

for  canals. 
Patents,  pre  emptions,  and  homesteads,  subject.to  vested  and 

accrued  water  rights. 
Mineral  lands  in  which  no  valuable  mines  are  discovered, 

open  to  homesteads. 
Mineral  lands  how  set  apart  as  agricultural  lands. 
Additional  land  districts  and  officers,  power  .of  the  President 

to  provide. 
Provisions  of  this  chapter  not  toaftect  certain  rights. 

Mineral  lands  in  certain  States  excepted. 

Grants  of  lands  to  States  or  corporations  not  to  includelmin* 

eral  lands. 
Entry  of  coal  lands. 
Pre-emption  of  coal  lands. 
Pre-emption  claims  of  coalland  to  be  presented  within  sixty 

days,  &c. 
Only  one  entry  allowed. 
Conflicting  claims. 
Rights  reserved. 


Mineral 


Sec.     2318.     In  all  cases  lands  valuable  for  minerals 
shall  be  reserved  from  sale,  except  as  otherwise  expressly  fands' re- 
directed by  law.  ^^'^^^  * 

Sec.     2319.    All  valuable  mineral  deposits  in  lands  Mineral 
belonging  to  the  United  States,  both  surveyed  and  un-  Jan^s  open 
surveyed,  are  hereby  declared  to  be  free  and  open  to  ex-  by^itizcne. 
ploration  and  purchase,  and  the  lands  in  which  they  are 
found    to   occupation  and  purchase,  by  citizens  of  the 
United  States  and  those  who  have  declared  their  inten- 
tion  to  become   such,   under  regulations  prescribed  by 
aw,  and  according  to  the  local  customs  or  rules  of  min- 
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ers  in  the  several  mining  districts,  so  far  as  the  same  are 
applicable  and  not  inconsistent  with  the  laws  of  the 
TJnited  States. 

Sec.  2320.  Mining  claims  npon  veins  or  lodes  of 
quartz  or  other  rock  in  place  bearing  gold,  silver,  cinna- 
bar, lead,  tin,  copper,  or  other  valuable  deposits,  hereto- 
fore located,  shall  be  governed  as  to  length  along  the 
vein  or  lode  by  the  customs,  regulations,  and  laws  in 
force  at  the  date  of  their  location.  A  mining  claim  lo- 
cated after  the  tenth  day  of  May,  eighteen  hundred  and 
seventy-two,  whether  located  by  one  or  more  persons, 
may  equal,  but  shall  not  exceed,  one  thousand  five  hun- 
dred feet  in  length  along  the  vein  or  lode ;  but  no  loca- 
tion of  a  mining  claim  shall  be  made  until  the  discovery 
of  the  vein  or  lode  within  the  limits  of  the  claim  located. 
'No  claim  shall  extend  more  than  three  hundred  feet  on 
each  side  of  the  middle  of  the  vein  at  the  surface,  nor 
shall  any  claim  be  limited  by  any  mining  regulation  to 
less  than  twentv-live  feet  on  each  side  of  the  middle  of 
the  vein  at  the  surface,  except  wdiere  adverse  rights  ex- 
isting on  the  tenth  day  of  May,  eighteen  hundred  and 
seventy  two,  render  such  limitation  necessary.  The 
end-lines  of  each  claim  shall  be  parallel  to  each  other. 

Sec.  2321.  Proof  of  citizenship,  under  this  chapter, 
may  consist,  in  the  case  of  an  individual,  of  his  own  affi- 
davit thereof ;  in  the  case  of  an  association  of  persons 
unincorporated,  of  the  affidavit  of  their  authorized 
agent,  made  on  his  own  knowledge,  or  upon  information 
and  belief ;  and  in  the  case  of  a  corporation  organized 
under  the  laws  of  the  TJnited  States,  or  of  any  State  or 
Territory  thereof,  by  the  filing  of  a  certified  copy  of 
their  charter  or  certificate  of  incorporation. 

Sec.  2322.  The  locators  of  all  mining  locations 
heretofore  made  or  which  shall  hereafter  be  made,  on 
any  mineral  vein,  lode,  or  ledge,  situated  on  the  public 
domain,  their  heirs  and  assigns,  where  no  adverse  claim 
exists  on  the  tenth  day  of  May  eighteen  hundred  and 
seventy-two,  so  long  as  they  comply  with  the  laws  of  the 
TJnited  States,  and  with  State,  Territorial,  and  local  reg- 
ulations not  in  confiict  with  the  laws  of  the  TJnited 
States  governing  their  possessory  title,  shall  have  the  ex- 
clusive right  of  possession  and  enjoyment  of  all  the  sur- 
face included  within  the  lines  of  their  locations,  and  of 
all  veins,  lodes,  and ;  ledges,  throughout  their  entire 
depth,  the  top  or  apex  of  wliich  lies  inside  of  such  sur- 
face-lines extended  downward  vertically,  although  such 
veins,  lodes,  or  ledges  may  so  far  depart  from  a  perpen- 
dicular ill  their  course  downward  as  to  extend  outsid 
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the  vertical  side-lines  of  such  surface  locations.  But 
their  right  of  possession  to  such  outsidef  partsjof  such 
veins  or  ledges  shall  be  confined  to  such  portions  thereof 
as  lie  between  vertical  planes  drawn  downward  as  above 
described,  through  the  end-lines  of  their  locations,  so 
continued  in  their  own  direction  that  such  planes  will 
intersect  such  exterior  parts  of  such  veins  or  ledges. 
And  nothing  in  this  section  shall  authorize  the  locator  or 
possessor  ot  a  vein  or  lode  which  extends  in  its  down- 
ward course  beyond  the  vertical  lines  of  his  claim  to  en^ 
ter  upon  the  surface  of  a  claim  owned  or  possessed  by 
another. 

Sec.  2323.  Where  a  tunnel  is  tun  for  the  develop-  owners  of 
ment  of  a  vein  or  lodcj  or  for  the  discovery  of  mines,  the  rights  ^oU 
owners  of  such  tunnel  shall  have  the  right  of  possession 
of  all  veins  or  lodes  within  three  thousand  feet  from  the 
face  of  such  tunnel  on  the  line  thereot,  not  previously 
known  to  exists  discovered  in  such  tunnel,  to  the  same 
extent  as  if  discovered  from  the  surface ;  and  locations 
on  the  line  of  such  tunnel  of  veins  or  lodes  not  appear- 
ing on  the  surface,  made  by  other  parties  after  the  com- 
mencement of  the  tunnel,  and  while  the  same  is  being 
prosecuted  with  reasonable  diligence,  shall  be  invalid ; 
but  failure  to  prosecute  the  work  on  the  tunnel  for  six 
months  shall  be  considered  as  an  abandonment  of  the 
right  to  all  undiscovered  veins  on  the  line  of  such  tun- 
nel. 

Sec.  2324.  The  miners  of  each  mining  district  may  make  Regniiatibfitf 
regulations  not  in  conflict  with  the  laws  of  the  United  SfnerB/ 
States,  or  with  the  laws  of  the  State  or  Territory  in 
which  the  district  is  situated,  governing  the  location, 
manner  of  recording,  amount  of  work  necessary  to  hold 
possession  of  a  mining  claim,  subject  to  the  following  re- 
quirements :  The  location  must  be  distinctly  marked  on 
the  ground  so  that  its  boundaries  can  be  readily  traced. 
All  records  of  mining  claims  hereafter  made  shall  con- 
tain the  name  or  names  of  the  locators,  the  date  of  the 
location,  and  such  a  description  of  the  claim  or  claims  lo- 
cated by  reference  to  some  natural  object  or  permament 
monument  as  will  identifiy  the  claim.  On  each  claim 
located  after  the  tenth  day  of  May,  eighteen  hundred 
and  seventy-two,  and  until  a  patent  has  been  issued 
therefor,  not  less  than  one  hundred  dollars'  worth  of 
labor  shall  be  performed  or  improvements  made  during 
each  year.  On  all  claims  located  prior  to  the  tenth  day 
of  May,  eighteen  hundred  and  seventy-two,  ten  dollars' 
w^orth  of  labor  shall  be  performed  or  improvements 
made  by  the  tenth  day  of  June,  eighteen   hundred  and 
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seventy -four,  and  eacli  year  thereafter,  for  each  one 
hundred  feet  in  length  along  the  vein  until  a  patent  has 
been  issued  therefor  ;  but  where  such  claims  are  held  in 
common,  such  expenditure  may  be  made  upon  any  one 
claim ;  and  upon  a  failure  to  comply  with  these  condi- 
tions, the  claim  or  mine  upon  wdiich  such  failure  occur- 
red shall  be  open  to  relocation  in  the  same  manner  as  if 
no  location  of  the  same  had  ever  been  made,  provided 
that  the  original  locators,  their  heirs,  assigns,  or  legal 
representatives,  have  not  resumed  work  upon  the  claim 
after  failure  and  before  such  location.  Upon  the  failure 
of  any  one  of  several  co-owners  to  contribute  his  pro- 
portion of  the  exj)enditures  required  hereby,  the  co-own- 
ers who  have  performed  the  labor  or  made  the  improve- 
ments may,  at  the  expiration  of  the  year,  give  such  de- 
hnquent  co-owner  personal  notice  in  writing  or  notice  by 
publication  in  the  newspaper  published  nearest  the 
claim,  for  at  least  once  a  w^eek  for  ninety  days,  and  if  at 
the  expiration  of  ninety  days  after  such  notice  in  writ- 
ing or  by  publication  such  delinquent  should  fail  or  re- 
fuse to  contribute  his  proportion  of  the  expenditure  re- 
quired by  this  section,  his  interest  in  the  claim  shall 
become  the  property  of  his  co-owners  who  have  made 
the  required  expenditures. 

Act  of  June  6,  1874.  That  the  provisions  of  the 
fifth  section  of  the  act  entitled  ''An  act  to  promote 
the  clevelopmeut  of  the  mining  resources  of  the 
United  States,"  passed  May  tenth,  eighteen  lumdred 
and  seventy-two,  which  requires  expenditures  of  la- 
bor and  improvements  on  claims  located  prior  to  the 
passage  of  said  act,  are  hereby  so  amended  that  the 
time  for  the  first  annual  expenditure  on  claims  lo- 
cated prior  to  the  passage  of  said  act  shall  be  ex- 
tended to  the  first  day  of  January,  eighteen  hundred 
and  seventy-five. 

Sec.  2325.  A  patent  for  any  land  claimed  and  lo- 
cated for  valuable  deposits  may  be  obtained  in  the  fol- 
lowing manner :  Any  person,  association,  or  corpora- 
tion authorized  to  locate  a  claim  under  this  chapter,  hav- 
ing claimed  and  located  a  piece  of  land  for  such  purpo- 
ses, who  has,  or  have,  complied  witli  the  terms  of  this 
chapter,  may  file  in  the  proper  land-office  an  application 
for  a  patent,  under  oath,  showing  such  compliance,  to- 
gether with  a  plat  and  field-notes  of  the  claim  or  claims 
in  common,  made  by  or  under  the  direction  of  the 
United  States  surveyor-general,  showing  accurately  the 
boundaries  of  the  claim  or  claims,  which  shall  be  dis- 
tinctly marked  by  monuments  on  the  ground,  and  shall 
post  a  copy  of  such  plat,  together  with  a  notice  of  sucli 
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application  for  a  patent,  in  a  conspicuous  place  on  the 
land  embraced  in  such  plat  previous  to  the  tiling  of  the 
application  for  a  patent,  and  shall  file  an  affidavit  of  at 
least  two  persons  that  such  notice  has  been  duly  posted, 
and  shall  tile  a  copy  of  the  notice  in  such  land-office,  and 
shall  thereupon  be  entitled  to  a  patent  for  the  land,  in 
the  manner  following  :  The  Kegister  of  the  land-ofiice, 
upon  tlie  filing  of  such  application,  plat,  field-notes,  noti- 
ces and  affidavits,  shall  publish  a  notice  that  such  appli- 
cation has  been  made,  for  the  period  of  sixty  days,  in  a 
newsj)aper  to  be  by  him  designated  as  published  nearest 
to  such  claim ;  and  he  shall  also  post  such  notic3  in  his 
office  for  the  same  period.  The  claimant  at  the  time  of 
tihng  this  application,  or  at  any  time  thereafter,  within 
the  sixty  days  of  publication,  shall  file  w^ith  the  register 
a  certificate  of  the  United  States  surveyor-general  that 
five  liundred  dollars'  worth  of  labor  has  been  expended 
or  improvements  made  upon  the  claim  by  himself  or 
grantors ;  that  the  plat  is  correct,  with  such  further  de- 
scription by  such  reference  to  natural  objects  or  perma- 
ment  monuments  as  shall  identify  the  claim,  and  furn- 
ish an  accurate  description,  to  be  incorporated  in  the 
patent.  At  the  expiration  of  the  sixty  days  of  publica- 
tion the  claimant  shall  file  his  affidavit,  showing  that  the 
plat  and  notice  have  been  posted  in  a  conspicuous  place 
on  the  claim  during  such  period  of  publication.  If  no 
adverse  claim  shall  liave  been  filed  wdtli  the  register  and 
the  receiver  of  the  proper  land-office  at  the  expiration  of 
the  sixty  days  of  publication,  it  shall  be  assumed  that 
the  applicant  is  entitled  to  a  patent,  upon  the  payment 
to  the  proper  officer  of  five  dollars  per  acre,  and  that  no 
adverse  claim  exists  ;  and  thereafter  no  objection  from 
third  parties  to  the  issuance  of  a  patent  shall  be  heard, 
except  it  be  shown  that  the  applicant  has  failed  to  com- 
ply with  the  terms  of  this  chapter. 

Sec.  232G.  Where  an  adverse  claim  is  filed  during  Adverse 
the  ])eriod  of  publication,  it  shall  be  upon  oath  of  the  i3er-  claim,  pro- 
son  or  persons  making  the  same,  and  shall  show  the  na- 
ture, boundaries,  and  extent  of  such  adverse  claim,  and 
all  proceedings,  except  the  publication  of  notice  and 
makino;  and  filino^  of  the  affidavit  thereof,  shall  be 
stayed  until  the  controversy  shall  have  been  settled  or 
decided  by  a  court  of  competent  jm-isdiction,  or  tlie  ad- 
verse claim  waived.  It  shall  be  the  duty  of  the  adverse 
claimant,  within  thirty  days  after  filing  his  claim, 
to  commence  proceedings  in  a  court  of  competent  juris- 
diction, to  determine  the  (piestion  of  the  right  of  posses- 
sion,  and   prosecute  the  same  vrith  reasonable  diligence 
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to  final  judgment ;  and  a  failure  so  to  do  shall  be  a 
waiver  of  his  adverse  claim.  After  such  judgment  shall 
have  been  rendered,  the  party  entitled  to  the  possession 
of  the  claim,  or  any  portion  thereof,  may,  without  giv- 
ing lurther  notice,  file  a  certified  copy  of  the  judgment- 
roll  with  the  register  of  the  land-ofiice,  together  with  the 
certificate  of  the  surveyor-general  that  the  requisite 
amount  of  labor  has  been  expended  or  improvements 
made  thereon,  and  the  description  required  in  other  cases, 
and  shall  pay  to  the  receiver  five  dollars  per  acre  for  his 
claim,  together  with  the  proper  fees,  whereupon  the 
whole  proceedings  and  the  judgment-roll  shall  be  certi- 
fied by  the  register  to  the  Commissioner  of  the  General 
Land-Ofiice,  and  a  patent  shall  issue  thereon  for  the 
claim,  or  such  portion  thereof  as  the  applicant  shall  ap- 
pear, from  the  decision  of  the  court,  to  rightly  possess. 
If  it  appears  from  the  decision  of  the  court,  that  several 
parties  are  entitled  to  separate  and  different  portions  of 
the  claim,  each  party  may  pay  for  his  portion  of  the  claim 
with  the  proper  fees,  and  file  the  certificate  and  descrip^ 
tion  by  the  surveyor-general,  whereupon  the  register 
shall  certify  the  proceedings  and  judginent-roll  to  the 
Commissioner  of  the  General  Land-Office,  as  in  the  pre- 
ceding case,  and  patents  shall  issue  to  the  several  par- 
ties according  to  their  respective  rights.  Nothing  herein 
contained  shall  be  construed  to  prevent  the  alienation  of 
the  title  conveyed  by  a  patent  for  a  mining  claim  to  any 
person  whatever. 

Sec.  2327.  The  description  of  vein  or  lode  claims, 
upon  surveyed  lands,  shall  designate  the  location  of  the 
claim  with  reference  to  the  lines  of  the  public  surveys,  but 
need  not  conform  therewith ;  but  w  here  a  patent  shall 
be  issued  for  claims  upon  unsurveyed  lands,  the  surveyor^ 
general,  in  extending  the  surveys,  shall  adjust  the  same 
to  the  boundaries  of  such  patented  claim,  according  to 
the  plat  or  description  thereof,  but  so  as  in  no  case  to 
interfere  with  or  change  the  location  of  any  such  pat-^^ 
en  ted  cjaim. 

Sec.  2328.  Applications  for  patents  for  mining 
claims  under  former  laws  now  pending  may  be  prose-^ 
cuted  to  a  final  decision  in  the  General  Land-Office;  but 
in  such  cases  where  adverse  rights  are  not  affected 
thereby,  patents  may  issue  in  pursuance  of  the  provisions 
of  this  chapter  ;  and  all  patents  for  mining  claims  upon 
veins  or  lodes  heretofore  issued  shall  convey  all  the 
rights  and  privileges  conferred  by  this  chapter  where  no 
adverse  rights  existed  on  the  tenth  day  of  jlay,  eighteen 
]iundred  and  seventy-two. 
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Sec.  2329.  Claims  usually  called  "placers,"  includ- 
ing all  forms  of  deposit,  excepting  veins  of  quartz,  or 
other  rock  in  place,  shall  be  subject  to  entry  and  patent, 
imder  like  circumstances  and  conditions,  and  upon  simi- 
lar proceedings,  as  are  provided  for  vein  or  lode 
claims ;  but  where  the  lands  have  been  previously  sur- 
veyed by  the  United  States,  the  entry  in  its  exterior 
limits  shall  conform  to  the  legal  subdivisions  of  the  pub- 
lic lands. 

Sec.  2330.  Legal  subdivisions  of  forty  acres  may 
be  subdivided  into  ten-acre  tracts ;  and  two  or  more 
persons,  or  associations  of  persons,  having  contiguous 
claims  of  any  size,  although  such  claims  may  be  less  than 
ten  acres  each,  may  make  joint  entry  thereof ;  but  no 
location  of  a  placer-claim,  made  after  the  ninth  day  of 
July,  eighteen  hundred  and  seventy,  shall  exceed  one 
hundred  and  sixty  acres  for  any  one  person  or  associa- 
tion of  persons,  which  location  shall  conform  to  the 
United  States  surveys  ;  and  nothing  in  this  section  con- 
tained shall  defeat  or  impair  any  Ijona  fide  pre-emption 
or  homestead  claim  upon  agricultural  lands,  or  author- 
ize the  sale  of  the  improvements  of  any  honafide  settler 
to  any  purchaser. 

Sec.  2331.  Where  placer  claims  are  upon  surveyed 
lands,  and  conform  to  legal  subdivisions,  no  further  sur- 
vey or  plat  shall  be  required,  and  all  ^^l^cer  mining 
claims  located  after  the  tenth  day  of  May,  eighteen  hun- 
dred and  seventy-two,  shall  conform  as  near  as  practica- 
ble with  the  United  States  system  of  public  l-and  surveys, 
and  the  rectangular  subdivisions  of  such  surveys,  and  no 
such  location  sliall  include  more  than  twenty  acres  for 
each  individual  claimant ;  but  where  placer  claims  can 
not  be  conformed  to  legal  subdivisions,  survey  and  plat 
shall  be  made  as  on  unsurveyed  lands  ;  and  where  by  the 
segregation  of  mineral  land  in  any  legal  subdivision  a 
quantit}^  of  agricultural  land  less  than  forty  acres  re- 
]nains,  such  fractional  portion  of  agricultnral  land  may 
be  entered  by  any  party  qualified  by  law,  for  homestead 
or  pre-emption  purposes. 

Spx.  2332  Where  such  person  or  association,  they  and 
their  grantois,  have  held  and  worked  their  claims  for  a  pe- 
riod equal  to  the  time  prescribed  by  the  statute  of  limita- 
tions for  mining  claims  of  the  State  or  Territory  where  the 
same  may  be  situated,  evidence  of  such  possession  and 
working  of  the  claims  for  such  period  shall  be  sufficient 
to  establish  a  right  to  a  patent  thereto  under  this  chap- 
ter, in  the  absence  of  any  adverse  claim ;  but  nothing  in 
this  chapter  shall  be  deemed   to  inqjair  any  lion  which 
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may  have  attached  in  any  way  whatever  to  any  mining 
claim  or  property  thereto  attached  prior  to  the  issu- 
ance of  a  patent. 

Sec.  2333.  Where  the  same  person,  association  or 
corporation  is  in  possession  of  a  placer  claim,  and  also  a 
vein  or  lode  included  within  the  boundaries  thereof,  ap- 
plication shall  be  made  for  a  patent  for  the  placer  claim, 
with  the  statement  that  it  includes  such  vein  or  lode, 
and  in  such  case  a  patent  shall  issue  for  the  placer  claim, 
subject  to  the  provisions  of  this  chapter,  including  such 
vein  or  lode,  upon  the  payment  of  live  dollars  per  acre 
for  such  vein  or  lode  claim,  and  twenty-live  feet  of  sur- 
face on  each  side  thereof.  The  remainder  of  the  placer 
claim,  or  any  placer  claim  not  embracing  any  vein  or 
lode  claim,  shall  be  paid  for  at  the  rate  of  two  dollars 
and  fifty  cents  per  acre,  together  with  all  costs  of  pro- 
ceedings ;  and  where  a  vein  or  lode,  such  as  is  described 
in  section  twenty-three  hundred  and  twenty,  is  known 
to  exist  within  the  boundaries  of  a  placer  claim,  an  ap- 
plication for  a  patent  for  such  placer  claim  which  does 
not  include  an  application  for  the  vein  or  lode  claim 
shall  be  construed  as  a  conclusive  declaration  that  the 
claimant  of  the  placer  claim  has  no  right  of  possession  of 
the  vein  or  lode  claim ;  but  where  the  existence  of  a 
vein  or  lode  in  a  placer  claim  is  not  known,  a  patent  for 
the  placer  claim  shall  convey  all  valuable  mineral  and 
other  deposits  within  the  boundaries  thereof. 

Sec.  2334-  The  surveyor-general  of  the  United 
States  may  appoint  in  each  land-district  containing  min- 
eral lands  as  many  competent  surveyors  as  shall  apply 
for  appointment  to  survey  mining  claims.  The  expen- 
ses of  the  survey  of  vein  or  lode  claims,  and  the  survey 
and  subdivision  of  placer  claims  into  smaller  quantities 
than  one  hundred  and  sixty  acres,  together  with  the  cost 
of  publication  of  notices,  shall  be  paid  by  the  applicants, 
and  they  shall  be  at  liberty  to  obtain  the  same  at  the 
most  reasonable  rates,  and  they  shall  also  be  at  liberty  to 
employ  any  United  States  deputy  surve3^or  to  make  the 
survey.  The  Commissioner  of  the  General  Land-Office 
shall  also  have  power  to  establish  the  maximum  charges 
for  surveys  and  publication  of  notices  under  this  chap- 
ter ;  and,  in  case  of  excessive  charges  for  publication,  he 
may  designate  any  newspaper  published  in  a  land-dis- 
trict where  mines  are  situated  for  the  publication  of 
mining  notices  in  such  district,  and  lix  the  rates  to  be 
charged  by  such  paper ;  and,  to  the  end  that  the  Com- 
missioner may  be  fully  informed  on  the  subject,  each 
applicant  shall  Hie  with  the  register  a  sworn  statement 
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of  all  charges  and  fees  paid  "by  such  applicant  for  publi- 
cation and  surveys,  together  with  all  fees  and  money 
paid  the  register  and  the  receiver  of  the  land-office, 
which  statement  shall  be  transmitted,  with  the  other  pa- 
pers in  the  case,  to  the  Commissioner  of  the  General 
Land-Office. 

Sec.  2335.  All  affidavits  required  to  be  made  un-  J/aS-''''^ 
der  this  chapter  may  be  verified  before  any  officer  au-  vite,  &c.  . 
thorized  to  administer  oaths  within  the  land-district 
wdiere  the  claims  may  be  situated,  and  all  testimony  and  , 
proofs  may  be  taken  before  any  such  officer,  and,  when 
duly  certified  by  the  officer  taking  the  same,  shall  have 
the  same  force  fand  effect  as  if  taken  before  the  register 
and  receiver  of  the  land-office.  In  cases  of  contest  as  to 
the  mineral  or  agricultural  character  of  land,  the  testi- 
mony and  proofs  may  be  taken  as  herein  provided  on 
personal  notice  of  at  least  ten  days  to  the  opposing 
party  ;  or  if  such  party  cannot  be  found,  then  by  publica- 
tion of  at  least  once  a  week  for  thirty  days  in  a  news- 
paper, to  be  designated  by  the  register  of  the  land-office 
as  published  nearest  to  the  location  of  such  land ;  and 
the  register  shall  require  proof  that  sach  notice  has  beeu 
given. 

Sec.  2336.  "Where  two  or  more  veins  intersect  or  where 
cross  each  other,  priority  of  title  shall  govern,  and  such  ITcC&c.^^' 
prior  location  shall  be  entitled  to  all  ore  or  mineral  con- 
tained w^ithin  the  space  of  intersection  ;  but  the  subse- 
quent location  shall  have  the  right  of  .way  through  the 
space  of  intersection  for  the  purposes  of  the  convenient 
working  of  the  mine.  And  where  tw^o  or  more  veins 
unite,  the  oldest  or  prior  location  shall  take  the  vein  be- 
low the  point  of  union,  including  all  the  space  of  inter- 
section. 

Sec.  2337.  Where  non-mineral  land  not  contiguous  ^o,\^"|fnc[^5 
to  the  vein  or  lode  is  used  or  occupied  by  the  proprie-  lands.  &c. 
tor  of  such  vein  or  lode  for  mining  or  milling  purposes, 
such  non-adjacent  surface-ground  may  be  embraced  and 
included  in  an  application  for  a  patent  for  such  vein  or 
lode^  and  the  same  may  be  patented  therewith,  subject 
to  the  same  preliminary  requirements  as  to  survey  and 
notice  as  one  applicable  to  veins  or  lodes;  but  no  location 
hereafter  made  of  such  non-adjacent  land  shall  exceed 
five  acres,  and  payment  for  the  same  must  be  made  at 
the  same  rate  as  fixed  by  this  chapter  for  the  superficies 
of  the  lode.  The  owner  of  a  quartz-mill  or  reduction- 
works,  not  owning  a  mine  in  connection  therewith,  may 
also  receive  a  patent  for  his  mill-site,  as  provided  in 
this  section. 
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Sec.  2338.  As  a  condition  of  sale,  in  the  absence  of 
necessary  legislation  by  Congress,  the  local  legislature  of 
any  State  or  Territory  may  provide  rules  for  working 
mines,  involving  easements,  drainage,  and  other  neces- 
sary means  to  their  complete  development ;  and  those 
conditions  shall  be  fully  expressed  in  the  patent. 

Sec  2339.  "Whenever  by  priority  of  possession, 
rights  to  the  use  of  water  for  mining,  agricultural,  man- 
ufacturing, or  other  purposes,  have  vested  and  accrued, 
and  the  same  are  recognized  and  acknowledged  by  the 
local  customs,  laws,  and  the  decisions  of  courts,  the  pos- 
sessors and  owners  of  such  vested  rights  shall  be  main- 
tained and  protected  in  the  same  ;  and  the  right  of  way 
for  the  construction  of  ditches  and  canals  for  the  pur- 
poses herein  specified  is  acknowledged  and  confirmed ; 
but  whenever  any  person,  in  the  construction  of  any 
ditch  or  canal,  injures  or  damages  the  possession  of  any 
settler  on  the  public  domain,  the  party  committing  such 
injury  or  damage  shall  be  liable  to  the  party  injured  for 
such  injury  or  damage. 

Sec.  2340.  All  patents  granted,  or  pre-emption  or 
homesteads  allowed,  shall  be  subject  to  any  vested  and 
accrued  water  rio-hts,  or  rights  to  ditches  and  reser- 
von's  used  in  connection  w^itli  such  water  rights,  as  may 
have  been  acquired  under  or  recognized  by  the  preced- 
ing section. 

Sec  2341.  Wherever,  upon  the  lands  heretofore  des- 
ignated as  mineral  lands,  which  have  been  excluded  from 
survey  and  sale,  there  have  been  homesteads  made  by 
citizens  of  the  United  States,  or  persons  who  have  de- 
clared their  intention  to  become  citizens,  which  home- 
steads have  been  made,  improved,  and  used  for  agricul- 
tural purposes,  and  upon  which  there  have  been  no  val- 
uable mines  of  gold,  silver,  cinnabar,  or  copper  discov- 
ered, and  which  are  properly  agricultural  lands,  the  set- 
tlers or  owners  of  such  homesteads  shall  have  a  right  of 
pre-emption  thereto,  and  shall  be  entitled  to  purchase 
the  same  at  the  price  of  one  dollar  and  twenty-five  cents  per 
acre,  and  in  quantity  not  to  exceed  one  hundred  and  six- 
ty acres  ;  or  they  may  avail  themselves  of  the  provisions 
of  chapter  five  of  this  Title,  relating  to  "Homesteads." 

Sec  2342.  Upon  the  survey  of  the  lands  described 
in  the  preceding  section,  the  Secretarj'  of  the  Interior 
may  designate  and  set  apart  such  portions  of  the  same  as 
are*^ clearly  agricultural  lands,  which  lands  shall  thereaf- 
ter be  subject  to  pre-emption  and  sale  as  other  public 
lands,  and  be  subject  to  all  the  laws  and  regulations  ap- 
plicable to  the  sanic. 
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Sec.  2343.  The  President  is  authorized  to  estab- 
lish additional  land-districts,  and  to  appoint  the  neces- 
sary officers  under  existing  laws,  wherever  he  may  deem 
the  same  necessary  for  the  public  convenience  in  execut- 
ing the  provisions  of  this  chapter. 

Sec.  2344.  Nothing  contained  in  this  chapter  shall 
be  construed  to  impair,  in  any  way,  rights  or  interests  in 
mining  property  acquired  under  existing  laws  ;  nor  to 
affect  tlie  provisions  of  the  act  entitled  '^An  act  granting 
to  A.  Sutro  the  right  of  way  and  other  privileges  to  aid 
in  the  construction  of  a  draining  and  exploring  tunnel  to 
the  Comstock  lode,  in  the  State  of  Nevada,"  approved 
July  twenty-five,  eighteen  hundred  and  sixty-six. 

Sec.  2345.  The  provisions  of  the  preceding  sections 
of  this  chapter  shall  not  apply  to  the  mineral  lands  situ- 
ated in  the  State  of  Michigan,  Wisconsin,  and  Minne- 
sota, which  are  declared  free  and  open  to  exploration 
and  purchase,  according  to  legal  subdivisions,  in  like 
manner  as  before  the  tenth  day  of  May,  eighteen  hun- 
dred and  seventy-two.  And  any  honafide  entries  of 
such  lands  within  the  States  named  since  the  tenth  day 
of  May,  eighteen  hundred  and  seventy-two,  may  be  pat- 
ented without  reference  to  any  of  the  foregoing  provi- 
isions  of  this  chapter.  Such  lands  shall  be  offered  for 
■public  sale  in  the  same  manner,  at  the  same  minimum 
price,  and  under  the  same  rights  of  pre-esuption  as  other 
public  lands. 

Sec.  2346.  No  act  passed  at  the  first  session  of  the 
Thirty-eighth.  Congress,  granting  lands  to  States  or  cor- 
porations to  aid  in  the  construction  of  roads  or  for  other 
purposes,  or  to  extend  the  time  of  grants  made  prior  to 
the  tliirtieth  day  of  January,  eighteen  hundred  and  six- 
ty-five, shall  be  so  construed  as  to  embrace  mineral 
lands,  which  in  all  cases  are  reserved  exchisively  to  the 
United  States,  unless  otherwise  specially  provided  in  the 
act  or  acts  making  the  grant. 

Sec.  2347.  Every  person  above  the  age  of  twenty- 
one  years,  who  is  a  citizen  of  the  United  States,  or  who 
has  declared  his  intention  to  become  such,  or  any  associa- 
tion of  persons  severally  qualified  as  above,  shall,  upon 
application  to  the  register  of  the  proper  land-office,  have 
the  right  to  enter  by  legal  subdivisions,  any  quantity  of 
vacant  coal  lands  of  the  United  States  not  otherwise  ap- 
propriated or  reserved  by  competent  authority,  not  ex- 
ceeding one  hundred  and  sixty  acres  to  such  individual 
person,  or  three  hundred  and  twenty  acres  to  such  asso- 
.ciation,  upon  payment  to  the  receiver  of  not  less  tlian 
ien  dollars  per  acre  for  such  lands,  where  the  same  shall 
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be  situated  more  than  fifteen  miles  from  any  completed 
railroad,  and  not  less  than  twenty  dollars  per  acre  for 
such  lands  as  shall  be  within  fifteen  miles  of  such  road. 

Sec.  2348.  Any  person  or  association  of  persons 
severally  qualified,  as  above  provided,  who  have  opened 
and  improved,  or  shall  hereafter  open  and  improve,  any 
coal  mine  or  mines  upon  the  pul)lic  lands,  and  shall  be 
in  actual  possession  of  the  same,  shall  be  entitled  to  a 
preference  right  of  entry,  under  the  preceding  section, 
of  the  mines  s(»  opened  and  improved  :  Provided^  That 
wdien  any  association  of  not  less  than  four  persons,  sev- 
erally qualified  as  above  provided,  shall  have  expended 
not  less  than  five  thousand  dollars  in  workino;  and  im- 
proving  any  such  mine  or  mines,  such  association  may 
enter  not  exceeding  six  hundred  and  forty  acres,  includ- 
ing such  mining  improvements. 

8 EC.  2349.  All  claims  under  the  ^preceding  section 
must  be  presented  to  the  register  of  the  proper  land  dis- 
trict within  sixty  days  after  the  date  of  actual  possession 
and  the  commencement  of  improvements  on  the  land, 
by  the  filing  of  a  declaratory  statement  therefor ;  but 
when  the  township  plat  is  not  on  file  at  the  date  of  such 
improvement,  filing  must  be  made  within  sixty  days 
from  the  receipt  of  such  plat  at  the  district  office ;  and 
where  the  improvements  shall  have  been  made  prior  to 
the  expiration  of  three  months  from  the  third  day  of 
March,  eighteen  hundred  and  seventy-three,  sixty  days 
from  the  expiration  of  such  three  months  shall  be  al- 
lowed for  the  filing  of  a  declaratory  statement,  and  no 
sale  under  the  provisions  of  this  section  shall  be  allowed 
until  the  expiration  of  six  months  from  the  third  day  of 
March,  eighteen  hundred  and  seventy-tln'ee. 

Sec.  2350.  The  three  preceding  sections  shall  be 
held  to  autliorize  only  one  entry  by  the  same  person  or 
association  of  persons  ;  and  no  association  of  persons  any 
member  of  which  shall  have  taken  the  benefit  of  such 
sections,  either  as  an  individual  or  as  a  member  of  any 
other  association,  shall  enter  or  hold  any  other  lands  un- 
der the  provisions  thereof ;  and  no  member  of  any  asso- 
ciation Avhich  shall  have  taken  the  benefit  of  such  sec- 
tions shall  enter  or  hold  any  other  lands  under  their  pro- 
visions ;  and  all  persons  claiming  under  section  twenty- 
three  hundred  and  forty-eight  shall  be  required  to  prove 
their  respective  rights  and  pay  for  the  lands  filed  upon 
within  one  year  from  the  time  prescribed  for  filing  their 
respective  claims;  and  upon  failure  to  file  the  proper  notice, 
or  to  pay  for  the  land  within  the  required  period,  the  same 
shall  be  subject  to  entry  by  any  other  qualified  applicant. 
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Sec.  2351.  In  case  of  conflicting  claims  upon  coal  ^^^^''^^'^^ 
lands  where  the  improvements  shall  be  commenced,  af- 
ter the  third  day  of  March,  eighteen  hundred  and  sev- 
enty-three, priority  of  possession  and  improvement,  fol- 
lowed by  proper  filing  and  continued  good  faith,  shall  de- 
termine the  preference-right  to  purchase.  And  also 
where  improvements  have  already  been  made  prior  to 
the  third  day  of  March,  eighteen  hundred  and  seventy- 
three,  division  of  the  land  claimed  may  be  made  by 
legal  sub-divisions,  to  include,  as  near  as  may  be,  the 
valuable  improvements  of  the  respective  parties.  The 
Commissioner  of  the  General  Land-Office  is  authorized 
to  issue  all  needful  rules  and  regulations  for  carrying 
into  effect  the  provisions  of  this  and  the  four  proceeding 

RPPti  on  «  Rights  re- 

BuLLiuii..  ^  eerved. 

Sf'jc.  2352.  Toothing  in  the  five  proceeding  sections 
shall  be  construed  to  destroy  or  impair  any  rights  which 
may  have  attached  prior  to  the  third  day  of  march,  eigh- 
teen hundred  and  seventy-three,  or  to  authorize  the  sale 
of  lands  valuable  for  mines,  of  gold,  silver,  or  copper. 


T  H  EJ 

BEVISED  AND  COMPILED 

OF  IDAHO  TERRITORY. 


-A^ISr    j^iDT 


TO 


Esplate  Proceedings  in  Civil  Cases  in  tie  Courts  or  Justice  in  Halo  Territory. 


^e  it  enacted  hy  the  Legislative  AssemMy  of  the  Ter- 
ritory of  Idaho  as  follows : 

CHAPTEE    OlSTE. 

Of  tlie  form  of  Civil  Actions  and  of  the  Parties 

thereto. 

Section    1.  Only  one  form  of  action, 

2.  Parties  designated, 

3.  Question  of  fact. 

4.  Action,  in  whose  name. 

5.  Set-off,  when  not  prejudiced. 

6.  Action  by  Executor,  &c. 

7.  "When  married  woman  is  party,  exceptions, 
0.  Infant  and  Guardian. 

11.  Injury  to  child,  &c. 

12.  Plaintiif,  who  may  be  joined. 

13.  Defendant,  who  may  be  made. 

14.  Parties,  who  to  be  joined. 

15.  Separately  liable,  may  be  joined. 

16.  Death  of  party  or  transfer  of  interest. 

17.  Controversy,  when  court  to  determine. 

Sec.     1.     There  shall  be  in  this  Territory  but  one  ^^^T 
form  of  Civil  Action  for  the  enforcement  or  protection  action, 
of  private  rights,  and  the  redress  or  prevention  of  pri- 
vate wrongs,  which  shall  be  the  same  at  law  and  in  ecjuity. 
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Sec.  2.  In  such  action,  the  party  complaining 
shall  be  known  as  the  plaintiff,  and  the  the  adverse  party 
as  the  defendant. 

Sec*  3.  When  a  question  of  fact,  not  put  in  issue  by 
the  pleadings,  is  to  be  tried  by  a  jury,  an  order  for  the 
trial  may  be  made,  stating  distinctly  and  plainly  the 
question  of  fact  to  be  tried ;  and  such  order  shall  be 
the  only  authority  necessary  for  a  trial. 

Sec.  4.  Every  action  shall  be  prosecuted  in  the 
name  of  the  real  party  in  interest,  except  as  otherwise 
provided  in  this  Act. 

Sec  5.  In  the  case  of  an  assignment  of  a  thing  in 
action,  the  action  by  the  assignee  shall  be  without  preju- 
dice to  any  set-off  or  other  defense,  existing  at  the  time 
of,  or  before  notice  of  the  assignmeiit ;  but  this  section 
sliall  not  apply  to  a  negotiable  promissory  note,  or  bill 
of  exchange,  transferred  in  good  faith,  and  upon  good 
consideration,  before  due. 

Sec  6.  An  Executor  or  Administrator,  trustee  of 
an  exjDress  trust,  or  a  person  expressly  authorized  by 
statute,  may  sue  without  joining  with  him  the  person  or 
persons  for  whose  benefit  the  action  is  prosecuted.  A 
trustee  of  an  express  trust  within  the  meaning  of  this  sec- 
tion, shall  be  construed  to  include  a  person  with  whom, 
or  in  whose  name,  a  contract  is  made  for  the  benefit  of 
another. 

Sec  7.  When  a  married  woman  is  a  party,  her 
husband  shall  be  joined  with  her ;  except  that  when 
the  action  concerns  her  separate  property,  she  may  sue 
alone ;  when  the  action  is  between  herself  and  her  hus- 
band, she  may  sue  or  be  sued  alone. 

Sec  8.  If  a  husband  and  wife  are  sued  together, 
the  wife  may  defend  for  her  own  right. 

Sec  9.  When  an  infant  is  a  party,  he  shall  appear 
by  guardian,  who  may  be  appointed  by  the  court  in 
which  the  action  is  prosecuted,  or  by  a  Judge  thereof, 
or  a  Probate  Judsje. 

Sec  10.  The  guardian  shall  be  appointed  as  follows' 
J^irst — When  the  infant  is  plaintiff,  upon  the  application 
of  the  infant,  if  he  be  of  the  age  of  fourteen  years ;  or 
if  under  that  age,  upon  the  application  of  a  relative  or 
friend  of  the  infant.  Becoiid — When  the  infant  is  de- 
fendant, upon  the  application  of  the  infant,  if  he  be  of  the 
age  of  fourteen  years,  and  apply  within  ten  days  after 
the  service  of  the  summons;  if  he  be  under  the  age  of 
fourteen,  or  neglect  so  to  apply,  then  upon  the  applica- 
tion of  any  other  party  to  the  action,  or  of  a  relative  or 
friend  of  the  infant. 
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Sec.  11.  A  father,  or,  in  case  of  his  death  or  deser- 
tion of  his  family,  the  mother,  may  maintain  an  action 
for  the  injury  or  death  of  a  child ;  and  a  guardian  for 
the  injury  or  death  of  his  ward. 

Sec.  12.  All  persons  having  an  interest  in  the  sub- 
ject of  the  action,  and  in  obtaining  the  relief  demanded, 
may  be  joined  as  plaintiffs,  except  when  otherwise  pro- 
vided in  this  Act. 

Sec  13.  Any  person  may  be  made  a  defendant, 
who  has,  or  claims  an  interest  in  the  controversy,  adverse 
to  the  plaintiff,  or  who  is  a  necessary  party  to  a  com- 
plete determination  or  settlement  of  the  question  in- 
volved therein. 

Sec.  14.  Of  the  parties  tcv  the  action,  those  who 
are  united  in  interest  shall  be  joined  as  plaintiffs,  or  de- 
fendants, but  if  the  consent  of  any  one  who  should  have 
been  joined  as  plaintiff  cannot  be  obtained,  he  may  be 
made  a  defendant,  the  reason  thereof  being  stated  in 
the  complaint ;  and  when  the  question  is  one  of  a  com- 
mon or  general  interest,  of  many  persons,  or  when  the 
parties  are  numerous,  and  it  is  impracticable  to  bring 
them  all  before  the  court,  one  or  more  may  sue  or  de- 
fend for  the  benefit  of  all. 

Sec  15.  Persons  severally  liable  upon  the  same 
obligation  or  instrument,  including  the  parties  to  bills  of 
exchange  and  promissory  notes,  and  sureties  on  the  same 
or  separate  instruments,  may  all,  or  any  of  them  be  in- 
cluded in  the  same  action,  at  the  option  of  the  plaintiff. 

Sec  16.  An  action  shall  not  abate  by  the  death,-  or 
other  disability  of  the  party,  or  by  the  transfer  of  any 
interest  therein,  if  the  cause  of  action  survive  or  con- 
tinue. In  case  of  the  death,  or  other  disability,  of  a 
party,  the  court,  on  motion,  may  allow  the  action  to  be 
continued  by  or  against  his  representative  or  successor  in 
interest.  In  case  of  any  other  transfer  of  interest,  the 
action  may  be  continued  in  the  name  of  the  original 
party,  or  the  court  may  allow  the  person  to  whom  the 
transfer  is  made  to  be  substituted  in  the  action. 

Sec  it.  The  court  may  determine  any  controversy 
between  parties  before  it  when  it  can  be  done  without 
prejudice  to  the  rights  of  others,  or  by  saving  their 
rights ;  but  wdien  a  complete  determination  of  the  con- 
troversy cannot  be  had  without  the  presence  of  other 
parties,  the  court  shall  order  them  to  be  brought  in. 
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PL  A  OK  OF  TRIAL  oF  CIVIL    ACTfO^ff, 


Where  cause 
of  action 
arose. 


c  11  A  r  T  E  E    T  ^y  o. 

Place  of  trial  of  Civil  Actions, 

Sbction  18,  Where  the  subject  mitter  is  situated. 

19.  Where  cause  of  action  arose. 

20.  Where  parties  reside. 

21.  Changing  ^jlace  of  trial. 

Where  the  Sec.  18.  Actions  f 01' tlie  following  causes  sliall  be 
Bubjectmat-  tried  in  the  county  in  wliicli  the  subiect  of  the  action,  or 
ated.  some  part  thereof,  is  situated,  subject  to  the  power  of 

the  court  to  change  tlie  place  of  trial,  as  provided  in  this 
Act :  I^trst — For  the  recovery  of  real  property,  or  of  an 
estate  or  interest  therein,  or  for  the  determination,  in 
any  form,  of  such  right  or  interest  or  for  injuries  to  real 
property.  Second — For  the  partition  of  real  property. 
Thirdr—Fov  the  foreclosure  of  a  mortgage  of  real  pro- 
j^erty ;  Provided,  That  when  such  real  property  is  sit- 
uate partly  in  one  comity  and  partly  in  another,  the 
plaintiff  may  select  either  of  said  counties,  and  the  county 
so  selected  shall  be  the  proper  county  for  the  trial  of 
any  or  all  of  such  actions  as  are  mentioned  in  the  first, 
second  and  third  subdivisions  of  this  section. 

Sec.  19.  Actions  for  the  following  causes  shall  be 
tried  in  the  county  where  the  cause,  or  some  part  thereof 
arose,  subject  to  the  like  powder  of  the  court  to  change 
the  place  of  trial ;  First — For  the  recovery  of  a  penalty 
or  forfeiture  imposed  by  statute ;  except,  that  Avhen  it 
is  imposed  for  an  oifense  committed  on  a  lake,  river,  or 
other  stream  of  water,  situated  in  two  or  more  counties, 
the  action  may  be  brought  in  any  county  bordering  on 
such  lake,  river,  or  other  stream,  and  opposite  the  place 
where  the  offense  w^as  committed.  Second — Against  a 
public  officer,  or  person  especially  appointed  to  execute 
his  duties,  for  an  act  done  by  him  in  virtue  of  his  office, 
or  against  a  person  who,  by  his  command,  or  in  his  aid, 
does  anything  touching  the  duties  of  such  officer. 

Sec.  20.  In  all  otlier  cases  the  action  shall  be  tried 
in  the  county  in  which  the  defendants,  or  any  of  them, 
may  reside  at  the  commencement  of  the  action ;  or,  if 
none  of  the  defendants  reside  in  this  Territory ;  or,  if 
residing  in  this  Territory,  the  county  in  which  they  so 
reside  be  unknown  to  the  plaintiff,  the  same  may  be  tried 
in  any  county  which  the  plaintiff"  may  designate  in  his 
complaint ;  and  if  any  defendant  or  defendants,  may  be 
about  to  depart  from  the  Territory,  such  action  may  be 
tried  in  any  county  where  either  of  the  parties  reside  or 
may  be  found,  or  service  bo  had ;  subject,  however,  to 
the  power  of  the  court  to  change  the  place  of  trial  as 
provided  in  this  act. 


Where  pa'^ 
ties  reside. 


ilAXNEK  OF  COMMENCING    ACTIONS. 

Sec.  21.  Tlie  court  may  on  motion,  change  the  place  changing 
of  trial  in  the  following,  cases :  First — When  the  county  WS,  °^ 
designated  in  the  complaint  is  not  the  proper  county. 
Eecond--^\\^w  there  is  reason  to  believe  that  an  impar- 
tial trial  cannot  be  had  therein.  Tldrd — "When  the  con- 
venience of  witnesses,  and  the  ends  of  justice  w^onld  be 
promoted  by  the  cliange.  Fourth — When,  from  any 
cause,  the  Jiidge  is  disqualified  from  acting  in  the  action. 


CHAPTEK    THREE. 
Manner  of  Commencing  Actions. 

SteCTiOK  22.    How  commenced  in  certain  courts. 

23.  Complaint,  how  endorsed. 

24.  Form  of  summons. 

•  25.  Answer,  when  to  be  made. 

26.  Notice  to  be  inserted  in  summons. 

27.  Notice  of  pendency  of  suit. 

28.  Summons,  bj'  whom  served. 

29.  Summons,  how  served. 

30.  Service  by  publication. 

31.  Publication  of  summons. 

32.  Service  when  action  is  against  two  or  more  defendants* 

33.  Proof  of  service, 

35.    Jurisdiction,  when  it  attaches. 

Sec.     22.     Civil  actions  in  the  District  Court,  and  the  How  com- 
Probate  Courts,  shall  be  commenced  by  the  filing  of  a  ^ruij?  '^ 
complaint  with  the  clerk  of  the  court  in  which  the  action  courts, 
is  brought ;  Provided^  That  after  the  filing  of  the  com- 
plaint, a  defendant  in  the  action  may  appear,  answer  or 
demur,  whether  the  summons  has  been  issued  or  not, 
and  such  appearance;,  answer  or  demurrer,  be  deemed  a 
waiver  of  summons. 

Sec     23.     The  clerk  shall  indorse  on  the   complaint  complaint, 
the  day,  month,  and  year  the  same  is  filed ;  and,  at  any  ^^J^g^jJ^" 
time   within   one  year  after  the  filing  of  the  same,  the 
plaintiff  may   have  a  summons  issued.     The  summons 
shall  be  signed  by  the  clerk,  and  directed  to  the  defend- 
ant, and  be  issued  under  the  seal  of  the  court. 

Sec  24.  The  summons  shall  state  the  parties  to  the  fummone. 
action,  the  court  in  which  it  is  brought,  the  county  in 
w^hich  the  complaint  is  filed,  the  cause  and  general  na- 
ture of  the  action,  and  require  the  defendant  to  appear 
and  answ^er  the  complaint  within  the  time  mentioned  in 
the  next  section,  after  the  service  of  the  summons,  ex- 
clusive of  the  day  of  seiwice,  or  that  judgment  by 
default  will  be  taken  against  him,  according  to  the 
prayer  of  the  complaint,  briefly  stating  the  sum  of  money 


SS.  MANNER  OF   COMMENCING  ACTIONS. 

or  otlier  relief  demandecl  in  the  complaint ;  and  the  clerk 
shall  also  indorse   on   the   summons,   the  names  of  the 
plaintiff's  atturneys. 
Answer,  ^EC.     25.     The  time  in  which  the   summons  shall  re- 

when  to  hQ  quirc  the  defendant  to  answer  the  complaint  shall  be  as 
follows  :  I'^lrst — If  the  defendant  is  served  within  the 
county  in  which  the  action  is  brought,  ten  days.  Second y 
If  the  defendant  is  served  out  of  the  county,  but  in  the 
judicial  district  in  which  the  action  is  brought,  twenty 
days.  Thirds  In  all  other  cases  thirty  days. 
Notice  to  ^^<^-     2^-     There  shall  also  be  inserted  in   the  sum- 

be  inserted    mons  a  notice,  in  substance   as  follows:     First — In  an 
iaons.  action  arising  on  contract  for  the  recovery  only  of  money 

or  damages,  that  the  plaintiff  will  take  judgment  for  a 
sum  specified  therein,  if  the  defendant  fail  to  answer 
the  complaint.  Second — In  other  actions,  that  if  the 
defendant  fail  to  answer  the  complaint,  the  plaintiff  will 
apply  to  the  court  for  the  relief  demanded  therein. 
Sec.  27.  In  any  action  affecting  real  property,  the 
Notice  of       plaintiff,  at  the  time  of  filing  the  complaint,  and  the  de- 

Denuency  or    -*-  ,      ^  ■* 

Buit.  f  endant,  at  the  time  of  filing  his  answer,  when  affirma- 

tive relief  is  cLiimed  in  such  answer,  or  at  any  time  af- 
terward, may  file  with  the  recorder  of  the  county  in 
which  the  property  is  situated,  a  notice  of  the  pendency 
of  the  action  containing  the  names  of  the  parties  to,  and 
the  object  of  the  action,  and  a  description  of  the  property 
.  in  that  county  affected  thereby ;  and  the  defendants  may 
also,  in  such  notice,  state  the  nature  and  extent  of  the 
relief  claimed  in  the  answer.  From  the  time  of  filing 
only,  shall  the  pendency  of  the  action  or  defense  be  con- 
structive notice  to  a  purchaser  or  incumbrancer  of  the 
property  affected  thereby. 
Summons  ^^^-     ^S-     The   summoDS   shall  be   served  by    the 

by  whom  Sheriff  of  the  county  where  the  defendant  is  found,  or 
by  his  deputy,  or  by  a  person  specially  appointed  by 
him,  or  approved  by  a  judge  of  the  court  in  which  the 
action  is  brought,  or  by  any  male  citizen  of  the  United 
States  over  twenty-one  years  of  age  who  is  competent  to 
be  a  witness  on  the  trial  of  the  action,  except  as  herein- 
after provided ;  a  copy  of  the  complaint,  certified  by  the 
clerk.,  or  by  the  attorney  in  the  action,  shall  be  served 
with  the  summons.  When  the  summons  is  served  by  the 
sheriff  or  his  deputy,  it  shall  be  returned  with  the  cer- 
tificate or  affidavit  of  the  officer  of  its  service,  and  of  the 
service  of  the  copy  of  the  complaint,  to  the  office  of  the 
clerk  from  which  the  summons  issued,  with  the  affidavit  of 
such  person,  of  its  service,  and  of  the  service  of  a  copy  of  the 
complaint.     If  there  be  more  than  one  defendant  in  the 
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Summong 
how  served. 


action,  and  sncli  defendant  or  a  part  of  tliem  reside 
within  the  county,  a  copy  of  the  complaint  as  to  those 
residing  within  the  county  need  be  served  on  only  one  of 
the  defendants  residing  within  the  county. 

Sec.  29.  The  sunimons  shall  be  served  by  deliver- 
ing a  copy  thereof,  as  follows : 

FiVHt — If  the  suit  be  against  a  corporation,  to  the 
president  or  other  head  of  the  corporation,  secretary, 
cashier  or  managing  agent  thereof. 

Second — If  the  suit  be  against  a  foreign  corporation, 
or  a  non-resident  joint  stock  company,  or  other  non-resi- 
dent association  doing  business  v/ithin  the  Territory,  to 
an  agent,  casliier  or  secretary  thereof. 

Third — If  against  a  minor  under  the  age  of  fourteen. 
ye::ars,  to  such  minor  personally,  and  also  to  his  father, 
mother  or  guardian  ;  or  if  there  be  none  within  the  Ter- 
ritory, then  to  any  person  having  the  care  or  control  of 
such  minor  or  with  whom  he  resides,  or  in  whose  service 
he  is  employed. 

Fourth — If  against  a  person  judicially  declared  to  be 
of  unsound  mind,  or  incapable  of  conducting  his  own  af- 
fairs, and  for  whom  a  guardian  has  been  appointed,  to 
such  guardian. 

Fifth — In  all  other  cases,  to  the  defendant  personally. 

Sec.  30,  When  the  person  on  whom  the  service  is 
to  be  made,  resides  out  of  the  Territory,  or  has  departed  publication; 
fix)m  the  Territory,  or  cannot  after  due  dilligenee,  be 
found  within  the  Territory,  or  conceals  himself  to  avoid 
the  service  of  summons,  and  the  fact  shall  appear  by  af- 
fidavit, to  the  satisfaction  of  the  court,  or  a  judge 
thereof,  or  a  probate  judge,  and  it  shall,  in  like  manner, 
appear  tliat  a  cause  of  action  exists  against  the  defend- 
ant in  respect  to  whom  the  service  is  to  be  made,  or  that 
lie  is  a  necessary  or  proper  party  to  the  action,  such 
court  or  judge  may  grant  an  order  that  the  service-  be 
made  by  publication  of  the  summons. 

Sec.  -31,  The  order  shall  direct  the  publication  to  be 
iriade  in  a  newspaper  to  be  designated  as  most  likely  to  ^J^^""^- 
give  notice  to  the  person  to  be  served,  and  for  such 
length  of  time  as  may  be  deemed  reasonable,  at  least, 
once  a  week  :  Provided^  That  the  publication  against 
a  defendant  being  or  residing  either  in  the  States  of  Cal- 
ifornia, Oregon  or  iN^evada,  or  the  Territories  of  Utah, 
Arizona,  Washington,  Montana  or  IS^ew  Mexico,  shall 
not  be  less  than  one  month ;  and  against  a  defendant  re- 
siding out  of  this  Territory  or  absent  therefrom,  or  out 
of  either  of  the  said  States  or  Territories  specified  herein 
shall  not  be  less  than   two  months.     In  case  of  puijiica- 
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tion,  where  the  residence  of  the  non-resident  or  absent 
defendant  is  known,  the  court  or  judge  shall  also  direct 
a  copy  of  the  summons  and  complaint  to  be  forthwith 
deposited  in  the  post  otHce,  directed  to  the  person  to  be 
served  at  his  place  of  residence  or  the  nearest  post  office 
thereto.  When  publication  is  ordered,  personal  service 
of  a  copy  of  the  sunnnons  and  complaint  out  of  the  Ter- 
ritory shall  be  equivalent  to  publication,  and  deposit  in 
the  post  office.  In  either  case  the  service  of  the  sum- 
mons shall  be  deemed  complete  at  the  expiration  of  the 
time  prescribed  by  the  order  of  publication. 

Sec.  33.  When  the  action  is  against  two  or  more 
defendants,  and  the  summons  is  served  on  one  or  more, 
but  not  on  all  of  them,  the  plaintiff  may  proceed  as  follows: 

jF'irst — If  the  action  be  against  the  defendants  jointly 
indebted  npon  a  contract  he  may  proceed  against  the  de- 
fendant served,  unless  the  court  otherwise  direct,  and  if 
he  recover  judgement  it  may  be  entered  against  all  the 
defendants  thus  jointly  indebted,  so  far  only  as  that  it 
may  be  enforced  against  the  joint  property  of  all,  and 
the  separate  property  of  the  defendant  served  ;  or, 

Second,  If  the  action  be  against  defendants  severally 
liable,  he  may  proceed  against  the  defendants  served,  in 
the  same  manner  as  if  they  w^ere  the  only  defendants. 

Sec.  33,  Proof  of  the  service  of  the  summons  shall 
be  as  follows : 

First  If  served  by  the  sheriff  or  his  deputy,  the  affi- 
davit or  certificate  of  such  sheriff  or  deputy ;  or.  Second^ 
If  by  any  other  person,  his  affidavit  thereof ;  or,  Tliird^ 
In  case  of  publication,  the  affidavit  of  the  printer,  or  his 
foreman,  or  principal  clerk,  showing  .the  same;  and  an 
affidavit  of  a  deposit  of  a  copy  of  the  summons  in  the 
post  [office,  if  the  same  shall  have  been  deposited ;  or, 
Fourth^    The    written    admission    of     the    defendant. 

Sec.  34.  In  case  of  service  otherwise  than  by  pub- 
lication, the  certificate  or  affidavit  shall  state  the  time, 
place,  and  manner  of  the  service. 

Sec.  35.  From  the  time  of  the  service  of  the  sum- 
mons and  copy  of  complaint  in  a  civil  action,  the  court 
shall  be  deemed  to  have  acquired  jurisdiction,  and  to 
have  control  of  all  the  subsequent  proceedings,  A  vol- 
untary appearance  of  a  defendant  shall  be  equivalent  to 
personal  service  of  the  summons  upon  him. 
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Section  3T.  Form?  ofijlcadinp:?. 

38.  Complaint,  answer  and  demurrer. 

"39.  Complaint,  what  to  contain. 

4fl.  Demurrer  to. 

42.  May  demur  and  answer, 

43.  Amending  complaint. 

44.  Objection^  to,  by  answer. 
4."».  Waiver  of  objections  to. 

46.  Answer  what  to  contaiii 

47.  Counter  claims  and  cross  demands. 

49.  Several  defenses  may  be  set  up. 

50.  Demuner  to  answer,  sham  pleadings. 

51 .  To  be  subscribed  and  verified. 

52.  Verification,  wieen  omitted, 

.^.  Geniiineneasof  wiitten  instrument,  admitted 

54.  Manner  of  verrifyiag  pleadings. 

58.  Tt^ms  of  account  need  not  be  set  forth. 

57.  Irrelevant  matter. 

58.  Description  of  property. 

59.  Judgment  or  other  deter.mination  of  court. 

60.  Conditions  precedent. 
i'A.  Private  staute. 

■62.  Libel  or  slander. 

(;3.  Truth  may  be  alledged, 

64.  Several  causes  of  action  in  one  complainto 

65.  Allegations  when  taken  as  true. 

66.  Materia,  allegations. 

67.  Answer  after  demurrer. 

68.  Amendment  of  pleadings  and  time  for  answering. 

69.  Plaintiff  ignorant  of  defendants' name. 

70.  Construction  of  pleadings. 
'71.  Error  when  to  be  designated. 

Sec.  36.  The  pleadings  are  tlie  formal  allegations 
"by  the  parties  of  their  respective  clauiis  and  defenses, 
for  the  judgment  of  the  court. 

Sec.  37.  All  the  forms  of  pleadings  in  civil  actions 
and  the  rules  by  which  the  sufficiency  of  the  pleadings 
shall  be  determiiied,  shall  be  those  prescribed  in  this  act. 

Sec.  38.  The  only  pleadings  on  the  part  of  the 
plaintiff  shall  be  the  complaint,  or  demurrer  to  the  de- 
fendants answer ;  and  the  only  pleadings  on  the  j^art  of 
the  defendant  shall  be  the  answer,  or  demurrer  to  the  plain- 
tiffs' complaint.  The  demurrers  of  the  parties  and  the 
answer  of  the  defendant  shall  be  filed  with  the  clerk,  and 
a  copy  thereof  served  upon  the  adverse  party  or  his  at- 
torney. Promded^  That  if  the  adverse  paity  or  his  at- 
torney reside  out  of  the  count}^,  the  service  may  be 
made  by  mail. 

Sec.  39.  The  complaint  shall  contain  ;  Flrst^  the  title 
of  the  action  specifying  the  name  of  the  court  and  the 
name  of  the  county  in  which  the  action  is  brought,  and 
the  names  of  the  parties  to  the  action,  plaintiff  and  de- 
fendant ;  Second^  A  statement  of  the  facts  constituting 
the  cause  of  action,  in  ordinary  and  concise  language; 
Third^  A  demand  of  the  relief  which  the  plaintiff  claims. 
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PLEADINGS. 


Demurrer 
to. 


May  deranr 
and  answer. 


Amending 
complaint. 


Objections 
toby  an- 
swer. 


Waiver  of 
objections 
to. 


Answer 
what  to  con- 
tain. 


If  the  recovery  of  money,  or  damages  be  demanded,  the 
amount  thereof  shall  be  stated. 

Sec.  40.  The  defendant  may  demur  to  the  com- 
plaint within  the  time  required  in  the  summons  to  an- 
swer when  it  appears  upon  the  face  thereof,  either :  Finst 
That  the  court  has  no  jurisdiction  of  the  person  of  the 
defendant,  or  the  subject  matter  of  the  action;  or,  Se- 
cond,  That  the  plaintifi"  has  not  legal  capacity  to  sue ;  or, 
Thirds  That  there  is  another  action  pending  between  the 
same  parties  for  the  same  cause  ;  or  Fourth^  That  there 
is  a  defect  or  misjoinder  of  parties  plaintiff  or  defend- 
ant ;  or,  Fifths  That  several  causes  of  action  have  been 
improperly  united  ;  or,  Sixth^  That  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action ; 
or,  Seventh^  That  the  complaint  is  ambiguous,  unintellig- 
ible, or  uncertain. 

Sec.  41.  The  demurrer  shall  distinctly  specify  the 
ground  upon  which  any  objections  to  the  complaint  are 
taken ;  unless  it  do  so,  it  may  be  disregarded. 

Sec.  42.  The  defendant  may  demur  to  the  v/liole 
complaint,  or  to  one  or  more  of  several  causes  of  action 
stated  therein,  and  answer  the  residue^  or  may  demur 
and  answer  at  the  same  time. 

Sec.  43.  If  the  complaint  be  amended,  a  copy  of 
the  amendments  shall  be  Hied,  or  the  court  may,  in  its 
discretion,  require  the  complaint  as  amended  to  be  filed, 
and  a  copy  of  the  amendments  shall  be  served  upon 
every  defendant  to  be  affected  thereby,  or  upon  his  at- 
torney, if  he  has  appeared  by  attorney;  the  defendant 
shall  answer  in  such  time  as  may  be  ordered  by  the 
court,  and  judgment  by  default  may  be  entered  upon 
failure  to  answer,  as  in  other  cases. 

Sec.  44.  When  any  of  the  matters  enumerated 
in  section  fifty,  do  not  appear  upon  the  face  of  the  com- 
plaint, the  objection  may  be  taken  by  answer. 

Sec.  45.  If  no  such  objection  be  taken,  either  by  de- 
murrer or  answer,  the  defendant  shall  be  deemed  to  have 
waived  the  same,  excepting  only  the  objection  to  the 
jurisdiction  of  the  court,  and  the  objection  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause 
of  action. 

Sec.  46.  The  answer  of  the  defendant  shall  contain : 
First^  if  the  complaint  be  verified,  a  specific  denial  to 
each  allegation  of  the  complaint  controverted  by  the  de- 
fendant, or  a  denial  thereof,  according  to  his  informa- 
tion and  belief ;  if  the  complaint  be  not  verified,  then  a 
general  denial  to  each  of  said  allegations,  but  a  general 
denial   shall  only  put  in  issue  the  material  and  express 
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allegations  of  the  complaint.  Second^  A  statement  of 
any  new  matter  or  comiter-claim,  constituting  a  defense, 
in  ordinary  and  concise  language. 

Sec.  47.  The  counter-claim  mentioned  in  the  last 
section,  shall  be  one  existing  in  favor  of  the  defendant, 
and  against  a  plaintiff,  between  wdiom  a  several  judg- 
ment might  be  had  in  the  action,  and  arising  out  of  one 
of  the  following  causes  of  action :  First^  A  cause  of  ac- 
tion arising  out  of  the  transaction  set  forth  in  the  com- 
plaint or  answer,  as  the  foundation  of  the  plaintiffs' 
claim,  or  defendants'  defense,  connected  with  the  sub- 
ject of  the  action :  /Second^  In  an  action  arising  upon 
contract,  any  other  cause  of  action  arising  also  upon  con- 
tract, and  existing  at  the  commencement  of  the  action- 
tion. 

Sec.  48.  When  cross-demands  have  existed  between  When  equal 
persons  under  such  circumstances,  that  if  one  had 
brought  an  action  against  the  other  a  counter-claim 
could  have  been  set  up,  neither  shall  be  deprived  of  the 
benefit  thereof  by  the  assignment  or  death  of  the  other, 
but  the  two  demands  shall  be  deemed  compensated,  so 
far  as  they  equal  each  other. 

Sec.  49.  The  defendant  may  set  forth  by  answer 
as  many  defenses  and  counter-claims  as  he  may  have. 
They  shall  each  be  separately  stated,  and  the  several  de- 
fenses shall  refer  to  the  causes  of  action  which  they  are 
intended  to  answer,  in  a  manner  by  wdiich  they  may  be 
intelligibly  distinguished. 

Sec.  50.  When  the  answer  contains  new  matter,  the 
plaintiff  may,  within  the  number  of  days  in  which  the 
defendant  is,  by  the  summons,  recjuired  to  answer,  said 
days  to  be  computed  from  the  time  of  the  service  on  the 
plaintiff  of  a  copy  of  such  answer,  demur  to  the  same 
for  insufficiency,  stating  in  his  demurrer  the  grounds 
thereof,  and  he  may,  also,  within  the  same  time  dennir 
to  one  or  more  defenses,  set  up  in  the  answer. 
Sham  and  irrelevant  answers,  and  defenses,  and  so  much 
of  any  answer  as  may  be  irrelevant,  redundant  or  imma- 
terial may  be  stricken  out  on  motion,  and  upon  such 
terms  as  the  court  in  its  discretion  may  impose. 

Sec.  51.  Every  pleading  shall  be  subscribed  by  the 
party,  or  his  attorney,  and  when  the  complaint  is  veri- 
fied by  affidavit,  the  answer  shall  be  verified  also,  except 
as  provided  in  the  next  section. 

Sec.  52.  The  verification  of  the  answer  required  in 
the  last  section,  may  be  omitted  when  an  admission  of 
the  truth  of  the  complaint  might  subject  the  party  to 
prosecution  for  felony  or  misdemeanor. ' 
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Sec.  53.  When  an  action  is  l)roiiglit  upon  a  written 
instrument,  and  the  complaint  contains  a  copy  of  such 
instrument,  or  a  co])y  is  annexed  thereto,  the  genuineness 
and  due  execution  of  such  instrument  shall  be  deemed 
admitted,  unless  the  answer  denying  the  same  be  verified. 

Sec.  54.  When  the  defense  to  an  action  is  founded 
upon  a  written  instrument  and  a  copy  thereof  is  con- 
tained in  the  answer,  or  is  annexed  thereto,  the  genuine 
ness  and  due  execution  of  such  instrument  shall  he 
deemed  admitted,  unless  the  plaintiff  tile  with  the  clerk 
live  days  before  the  commencement  of  the  term  at  which 
the  action  is  to  be  tried,  an  arhdavit  denying  the  same : 
Provided^  That  the  due  execution  of  the  instrument 
shall  not  be  deemed  to  be  admitted  by  a  failure  to  con- 
trovert the  same  on  oath  ;  as  prescribed  in  this  and  the 
last  preceding  section,  unless  tlie  party  controverting  the 
same  is,  upon  demanding,  permitted  to  inspect  the  orig- 
inal before  filing  such  answer. 

Sec.  55.  In  all  cases  of  the  verification  of  a  plead- 
ing, the  affidavit  of  the  party  shall  state  the  same  is  true 
of  his  own  knowledo;e,  except  as  to  the  matters,  which 
are  therein  stated  on  his  information  or  belief,  and  as  to 
those  matters,  that  he  believes  it  to  be  true,  and  where  a 
pleading  is  verified,  it  shall  be  by  the  affidavit  of  the  party, 
unless  he  be  absent  from  the  county  where  the  attorney 
resides,  or  from  some  cause  unable  to  verify  it,  or  the  facts 
are  within  the  knovrledge  of  his  attorney  or  other  person 
verifying  the  same.  AY  hen  the  pleading  is  verified  by  the 
attorney,  or  any  other  person  except  the  party,  he  shall  set 
forth  in  the  affidavit  the  reason  why  it  is  not  made  by 
the  party.  When  a  corporation  is  a  part}^,  the  verifica- 
tion may  be  made  by  an  officer  or  agent  thereof ;  or 
when  the  Territory,  or  any  officer  thereof  in  its  behalf, 
is  a  party,  the  verification  may  be  made  by  any  person 
acquainted  with  the  facts,  except  that  in  actions  prose- 
cuted in  behalf  of  the  Territory,  or  the  people,  the 
pleadings  need  not,  in  any  case,  be  verified. 

Sec.  56.  It  shall  not  be  necessary  for  a  party  to  tes 
forth  in  a  pleading  the  items  of  an  account  therein  al- 
leged, but  he  shall  deliver  to  the  adverse  party,  within 
live  days  after  a  demand  thereof,  in  writing,  a  copy  of 
the  account,  or  be  precluded  from  giving  evidence 
thereof.  The  court  or  a  judge  thereof,  or  a  probate 
judge  may  order  a  further  account,  when  the  one  deliv- 
ered is  too  general  or  is  defective  in  any  particular. 

Sec.  57.  If  irrelevant  or  redundant  matter  be  in- 
serted in  a  pleading,  it  may  be  stricken  out  by  the  court, 
on  motion  of  any  person  aggrieved  thereby. 
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Sec.  58.  In  an  action  for  the  recovery  of  real  prop- 
>erty,  such  property  shall  be  described,  with  its  metes  and 
bounds,  in  tlie  complaint,  or  the  property  shall  be  so  de- 
scribed by  its  commonly  known  description  or  designa- 
tion, as  that  the  sheriff,  or  other  officer,  coald  with  cer- 
tainty execute  a  writ  of  assistance  or  possession. 

Sec.  59.  In  pleading  a  judgment  or  other  determi- 
nation of  a  court  or  oflicer  of  special  jurisdiction,  it  shall 
not  be  necessary  to  state  the  facts  conferring  jurisdiction, 
but  such  judgment  or  determiiiatioi^  may  be  stated  to 
have  been  duly  given  or  made.  If  such  allegation  be 
controverted,  the  party  pleading  shall  be  bound  to  estab- 
lish on  the  trial,  the  facts  conferring  jurisdiction. 

Sec.  60.  In  pleading  tlie  performance  of  conditions 
precedent  in  a  contract,  it  shall  not  be  necessary  to  state 
die  facts  showing  such  performance  ;  but  it  may  be 
stated  generally,  that  the  party  duly  performed  all  the 
conditions  on  his  part ;  and  if  such  allegation  be  contro- 
verted, the  party  pleading  shall  establish  on  the  t^ial  the 
facts  showing  such  performance. 

Sec.  61.  In  pleading  a  private  statute  or  a  right 
denied  therefrom,  it  shall  be  sufficient  to  refer  to  such 
statute  by  its  title  and  the  day  of  its  passage,  and  the 
court  shall  thereupon  take  judicial  notice  thereof. 

Sec.  62.  In  an  action  for  libel  or  slander,  it  shall 
not  be  necessary  to  state  in  the  complaint  any  intrinsic 
facts  for  the  purpose  of  showing  the  application  to  the 
plaintiff  of  the  defamatory  matter  out  of  which  the  cause 
of  action  arose ;  but  it  shall  be  sufficient  to  state  gener- 
ally, that  tlie  same  was  published  or  spoken  concerning 
the  plaintiff  ;  and  if  such  allegation  be  controverted,  the 
plaintiff  shall  establish  on  the  trial  tlkat  it  was  so  pub- 
lished or  spoken. 

Sec.  63.  In  the  actions  inentioned  in  the  last  sec- 
tion, the  defendant  may,  in  his  answer,  allege  both  the 
truth  of  the  matter  charged  as  defamatory,  and  any  mit- 
igating circumstances,  to  reduce  the  amount  of  damages  ; 
and,  wdiether  he  prove  the  justification  or  not,  he  may 
give  in  evidence  the  mitigating  circumstances. 

Sec.  64.  The  plaintiff  may  unite  several  causes  of 
action  in  the  same  complaint,  when  they  all  arise  out  of  : 
Firsts  Contracts  express  or  implied;  or,  Second^  Claims 
to  recover  specific  real  property,  with  or  without  dama- 
ges for  the  withholding  thereof,  or  for  waste  committed 
thereon,  and  the  rents  and  profits  of  the  same  ;  or,  Third, 
Claims  to  recover  specific  personal  property,  with  or 
without  damages  for  the  withholding  thereof ;  or, 
FoxiHli^  Claims  against  a  trustee  by  virtue  of  a  contract, 
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or  by  operation  of  law ;  or,  Fifth.  Injuries  to  cLaracter ; 
or,  Sidh,  Injuries  to  person ;  or.  Seventh^  Injuries  to 
property.  But  the  causes  of  action  so  united  sliall  all  be- 
long to  only  one  of  these  classes,  and  shall  affect  all  the 
parties  to  the  action,  and  not  require  different  places  of 
trial,  and  sliall  be  separately  stated :  Provided.,  hc/w- 
ever^  That  an  action  for  malicious  arrest  and  prosecution 
or  either  of  them,  may  be  united  with  an  action  for 
either  an  injury  to  character  or  to  person. 

Sec.  65.  Every  material  allegation  of  the  complaint 
not  specially  controverted  by  the  answer,  shall  for  the 
purpose  of  the  action,  be  taken  as  true.  The  allegation 
of  new  matter  in  the  answer  shall  on  the  trial  be  deemed 
controverted  by  the  adverse  party. 

Sec.  QQ.  a  material  allegation  in  a  pleading  is  one  es- 
sential to  the  claim,  or  defense,  and  which  could  not  be 
stricken  from  the  pleading  without  leaving  it  insuffi- 
cient. 

Sec.  6Y.  After  demurrer,  and  before  the  trial  of 
the  issue  of  law  thereon,  the  pleadings  demurred  to  may 
be  amended  as  of  course  and  without  costs,  by  filing  the 
same  as  amended  and  serving  a  copy  thereof  on  the  ad- 
verse party  or  his  attorney  within  ten  days,  who  shall 
have  ten  days  thereafter  in  which  to  demur  or  answer 
thereto  ;  but  a  party  shall  not  so  amend  more  than  once. 
A  demurrer  shall  not  be  deemed  waived  by  the  filing  of 
an  answer  at  the  same  time  of  filing  the  denmrrer;  and 
wdien  the  demurrer  to  a  complaint  is  overruled,  and 
there  is  no  answer  filed,  the  court  may  upon  terms,  al- 
low an  answer  to  be  filed.  If  a  demurrer  to  the  answer 
be  overruled,  the  facts  alleged  in  the  answer  shall  be 
considered  as  denied  to  the  extent  mentioned  in  section 
sixty-five.  When  circumstances  occurring  subsequently 
to  the  commencement  of  the  action  render  it  proper,  the 
same  may  be  presented  by  supplemental  pleadings,  and 
issue  taken  thereon  in  the  same  manner  as  in  the  case  of 
original  pleadings. 

Sec.  08.  The  court  may  in  furtherance  of  justice, 
and  on  such  terms  as  may  be  proper,  amend  any  plead- 
ings or  proceedings,  by  adding  or  striking  out  the  name 
of  any  party,  or  by  correcting  a  mistake  in  the  name  of 
a  party,  or  a  mistake  in  any  other  respect,  and  may, 
upon  like  terms,  enlarge  the  time  for  an  answer  or  de- 
murrer, or  demurrer  to  an  answer  filed.  The  court  may 
likewise,  upon  affidavit  showing  good  cause  therefor,  af- 
ter notice  to  the  adverse  party,  allow  upon  such  terms 
as  may  be  just,  an  amendment  to  any  pleading  or  pro- 
ceeding in  other  particulars,  and  may,  upon  like  terms 
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allow  an  answer  to  be  made  after  the  time  limited  by 
this  act ;  and  may  upon  such  terms  as  may  be  just,  and 
upon  payment  of  costs,  relieve  a  party  or  his  legal  rep- 
resentatives from  a  judgment,  order  or  other  proceed- 
ing taken  against  him  through  his  mistake,  inadvertance, 
surprise,  or  excusable  neglect,  and  when  for  any  cause 
satisfactory  to  the  court  or  judge  at  chambers,  the  party 
aggrieved  has  been  unable  to  apply  for  the  relief  sought 
during  the  term  at  which  such  judgment,  order  or  pro- 
ceeding complained  of  was  taken,  the  court  or  the  judge 
at  chanfbers  in  vacation  may  grant  the  relief  upon  ap- 
23lication  made  within  a  reasonable  time,  not  exceeding 
live  months  after  the  adjournment  of  the  term.  When 
from  any  cause,  the  summons  and  a  copy  of  the 
complaint  in  an  action  have  not  been  personally 
served  on  the  defendant,  the  court  may  allow  on 
such  terms  as  may  be  just,  such  defendant  or  his 
legal  representatives,  at  any  time  within  six  months 
after  the  rendition  of  any  judgment  in  such  action,  to 
answer  to  the  merits  of  the  original  action. 

Sec.     69.     When  the  plaintiif  is  ignorant  of  the  name  piaintiffig- 
of  a  defendant,  such  defendant  may  be  designated  in  any  S^fendan^ta 
pleading  or  proceeding  by  any  name ;  and  when  his  true  i^ame. 
name  is  discovered,  the  pleading  or  proceeding  may  be 
amended  accordingly. 

Sec.     70.     In  the  construction  of  a  pleading  for  the  construc- 
purpusc  of  determining  its  effect,  its  allegations  shall  be  HgadiLa 
liberally  construed,  with  a  view  to  substantial  justice  be- 
tween the  parties. 

Sec.     71.     The  court  shall  in  every  stage  of  an  ac-  Error  when 
tion,  disregard  any  error  or    defect  in  the  pleadings   or  garded. 
proceedings  which  shall  not  affect  the  substantial  rights 
of  the  parties,  and  no  judgment  shall  be  reversed  or  af- 
fected by  reason  of  such  error  or  defect. 


CHAPTEE   FIYE. 

Of  tlie  proTisional    remedies  in  civil  actions- 
Arrests  and  Bail. 

Sectiok  72.  Arrest  when  may  be  made. 

74.  Order  from  whom  obtained. 

75.  When  order  may  be  made  from. 

76.  Undertaking  required. 

77.  Order,  duty  of  Sheriff  and  how  executed. 

80.  Defendant,  how  discharged. 

81.  Bail,  how  given. 

82.  Surrender  in  discharge  of  bail. 

83.  May  arrest  defendant. 
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84.  Action  ap;ainst. 

8r>.  How  cxonemtod. 

■   8H.  Proceediuixs  alter  arrest. 

87.  Notice  of  jastitication  of  balL- 

88.  Bail,  how  to  justify. 

89.  Examination  of  bail. 

90.  Allowance  of  bail. 

91.  Deposit  in  lieQ  o-f  bail.' 

92.  Dispositio'n  of  deposit. 
98.  Bail  after  deposit, 

94.  A|)plicafioa  oi  deposit  aftei' juagmenfc'. 

JiS.  Liability  of  Sheriff. 

9(5.  Judgment  atjaiust  Sheriff, 

97.  Vacrttin??  oMer  of  arrest. 

98.  Reduction  of  bail. 

Arresf-^iifeii'       ^^^'     '^--     "^^^^  persoH  sliall  be  arrested  in   a  civil  ac-*" 

may  b^         tion,  except  as  prescribed  by  tliis  act,' 

^^  ^'  Sec.     73.     The  defeudaiit  may  be  arrested  as  herein- 

after provided,  in  the  following  cases : 

Fird — In  an  action  for  the  recovery  of  money  or  dam- 
ages on  a  cause  of  action  arising  npon  contract,  express  or 
implied,  when  the  defendant  is  about  to  depart  from  the 
Territory  with  intent  to  defraud  his  creditors,  or  when 
the  action  is  for  wilful  injury  to  person,  to  character  or 
to  property,  knowing  the  j^roperty  to  belong  to  anotlier. 
Seco7id — In  an  action  for  a  tine  or  penalty,-  or  on  a  prom- 
ise to  marry,  or  for  money  or  property  embezzled,  or 
f  raudlently  applied,  or  converted  to  his  own  use  by  a  pub- 
lic officer,  or  an  officer  of  a  corporation,  or  an  attorney, 
factor,  broker,  agent  or  clerk,  in  the  course  c«f  his  em- 
ployment as  such  ;  or  by  any  other  person  in  a  fiduciary 
capacity,  or  for  misconduct  or  neglect  in  office,  or  in  a 
professional  employment,  or  for  a  wailful  violation  of 
duty.  Third^  in  an  action  to  recover  the  possession  of 
personal  property  unjustly  detained,  when  the  property' 
or  any  part  thereof,  lias  been  concealed,  removed  or  dis- 
posed of  to  prevent  its  being  found  or  taken  by  the* 
sheriff.  Fourth — When  the  defendant  has  been  guilty 
of  fraud  in  contracting  the  debt  or  incurring  the  obliga- 
tion for  which  the  action  is  brought,  or  in  concealing  or 
disposing  of  the  property,  for  the  taking,  detention  or 
conversion  of  which  the  action  is  brought.  Fifih-^ 
"When  the  defendant  has  removed  or  disposed  of  his 
property,  or  is  about  to  do  so,  with  intent  to  defraud  his 
creditors. 

Order,  from       Sec.     74.     Au  ordcr  f or  the  arrest  of  the  defendant 

tained.^^'     sliall  be  obtained  from  a  judge  of  the  court  in  which  the- 
action  is  brought. 

When  or-  Sec.     75.     The  Order  may  be  made  whenever  it  ap- 

der^may  be    pg.Q.g  ^o  the  judgc,  by  the  affidavit  of  the   plaintiff,  or" 
some  other  person,  that  a  sufficient  cause  of  action  exists,- 
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and  that  tlie  case  is  one  of  tliose  mentioned  in  section 
seventy-three.  The  affidavit  shall  be  either  positive  or 
npon  information  and  belief  ;  and  when  npon  informa- 
tion and  belief,  it  shall  state  the  facts  npon  which  the 
information  and  belief  are  founded.  If  an  order  of  ar- 
rest be  made,  the  aiiidavit  shall  be  filed  with  the  clerk  of 
the  court  in  which  such  suit  is  pending. 

Sec.  76.  Before  making  an  order,  the  judge  must  re- 
quire a  written  nndertaking  on  the  part  of  the  plaintiif, 
with  snrpties  in  an  amount  to  be  hxed  by  the  judge,  which 
must  be  at  least  five  hundred  dollars,  to  the  eSect  that 
the  plaintiif  will  pay  all  costs  which  may  be  adjudged 
to  the  defendant,  and  all  damages  which  he  may  sustain 
by  reason  of  the  arrest,  if  the  same  be  wrongful  or  with- 
out sufficient  cause,  not  exceeding  the  sum  specified  in 
the  nndertakino-.  The  nndertakino:  must  be  filed  with 
the  clerk  of  the  court. 

Sec.  77.  The  order  may  be  made  to  accompany  the 
summons,  or  any  time  afterward  before  judgment.  It 
shall  recpiire  the  sheriff  of  the  county  where  the  defend- 
ant may  be  found,  forthwith  to  arrest  him  and  liold  him 
to  bail  in  a  specified  sum,  and  to  return  the  order  at  a 
time  therein  mentioned,  to  the  clerk  of  the  court  in  which 
the  action  is  pending. 

Sec.  78.  The  order  of  arrest,  with  a  copy  of  the 
affidavit  upon  which  it  is  made,  shall  be  delivered  to  the 
sheriff,  who,  upon  arresting  the  defendant,  shall  deliver 
to  him  a  copy  of  the  affidavit,  and  also,  if  desired,  a  copy 
of  the  order  of  arrest. 

Sec.  79.  The  sheriif  shall  execute  the  order  by  ar- 
resting the  defendant,  and  keeping  him  in  custody  until 
discharged  by  law. 

Sec.  80.  The  defendant  at  any  time  before  execu- 
tion, shall  be  discharged  from  the  arrest,  either  upon 
giving  bail,  or- upon  depositing  the  amount  mentioned  in 
the  order  of  arrest. 

Sec  81.  The  defendant  may  give  bail,  by  causing 
a  written  undertaking  to  be  executed  by  two  or  more 
sufiicient  sureties,  to  the  effect  that  they  are  bound  in 
the  amount  mentioned  in  the  order  of  arrest,  that  the 
defendant  will  at  all  times  render  himself  amenable  to 
the  process  of  the  court,  during  the  pendency  of  the  ac- 
tion, and  to  such  as  may 'be  issued  to  enforce  the  judg- 
ment therein ;  or  that  they  will  pay  to  the  plaintiff  the 
amount  of  any  judgment  which  may  be  recovered  in  the 
action. 

Sec  82.  At  any  time  before  judgment,  or  within 
ten  days  thereafter,  the  bail  nrdy  surrender  the  defendant 
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in  their  exoneration,  or  lie  may  surrender  liimself  to  tlie 
sheriff  of  the  county  where  he  was  arrested. 

Si'.c.  83.  For  the  purpose  of  surrendering  the  de- 
fendant, the  bail  at  any  time  or  place  before  they  are 
iinally  charged,  may  themselves  arrest  him,  or  by  a  writ- 
ten authority,  indorsed  on  a  certified  copy  of  the  under- 
taking, may  empower  the  sheriff  to  do  so.  Upon  the 
arrest  of  the  defendant  by  the  sherifi  or  upon  defendants 
delivery  to  the  sheriff  by  the  bail,  or  upon  defendants 
own  surrender,  the  bail  shall  be  exonerated ;  Provided, 
such  arrest,  delivery  or  surrender,  take  place  before  the 
expiration  of  ten  days  after  judgment ;  but  if  such  ar- 
rest, delivery,  or  surrender,  be  not  made  within  ten  days 
after  judgment,  the  bail  shall  be  finally  charged  on  the 
undertaking,  and  bound' to  pay  the  amount  of  judgment 
within  ten  days  thereafter. 

Sec.  Si.  If  the  bail  neglect  to  or  refuse  to  pay  the 
judgment  within  ten  days  after  they  are  finally  charged, 
an  action  may  be  commenced  against  such  bail  for  the 
amount  of  such  original  judgment. 

Sec.  85.  The  bail  shall  be  exonerated  by  the  death  of 
the  defendant,  or  his  imprisonment  in  a  Territorial 
prison  ;  or  by  his  legal. discharge  from  the  obligation  to 
render  himself  amenable  to  the  process. 

Sec.  86.  Within  the  time  limited  for  the  purpose, 
the  sheriff  must  file  the  order  of  arrest  in  the  office  of 
the  clerk  of  the  court  in  which  the  action  is  pending, 
with  his  return  indorsed  thereon  ;  together  with  a  copy 
of  the  undertaking  of  the  bail.  The  original  undertak- 
ing he  shall  retain  in  his  possession  until,  as  herein 
provided.  The  plaintiff,  within  ten  days  thereafter, 
may  serve  upon  the  sheriff  a  notice  that  he  does  not  ac- 
cept the  bail,  or  he  shall  be  deemed  to  have  accepted 
them,  and  the  sheriff  shall  be  exonerated  from  his  liabil- 
ity. If  no  notice  be  served  within  ten  days,  the  original 
undertaking  shall  be  filed  with  the  clerk  of  the  court. 

Sec.  87.  Within  five  days  after  the  receipt  of  notice 
the  sheiiff  or  defendant  may  give  to  the  plaintiff,  or  his 
attorney,  notice 'of  the  justification  of  the  same,  or  other 
bail,  (specifying  the  place  of  residence  and  occupation  of 
the  latter)  before  a  judge  of  the  court,  or  probate  judge, 
at  a  specified  time  and  place ;  the  time  to  be  not  less 
than  five  nor  more  than  ten  days  thereafter,  except  by 
consent  of  parties.  In  case  other  bail  be  given,  there 
shall  be  a  new  undertaking. 

Sec.  88.  The  qualifications  of  bail  are  as  follows : 
First — Each  of  them  must  be  a  resident  and  householder, 
or  free  holder,  within  the  Tcrritoiw ;  Second — Each  must 
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be  worth  the  amount  specified  in  the  order  of  arrest,  or 
the  amount  to  which  the  order  is  reduced,  as  provided 
in  this  chapter,  over  and  above  all  his  debts  and  liabili- 
ities,  exclusive  of  property  exempt  from  execution;  but  the 
judge  on  justification  may  allow  more  than  two  sureties 
to  justify  severally,  in  amounts  less  than  that  expressed 
in  the  order,  if  the  whole  justification  be  equivalent  to 
that  of  two  sufticient  bail. 

Sec.  89.  For  the  purpose  of  justification,  each  of 
the  baij  must  attend  before  the  judge,  at  the  time  and 
place  mentioned  in  the  notice,  and  may  be  examined  on 
oath,  on  the  part  of  the  plaintifi',  touching  his  sufficiency 
in  such  manner  as  the  judge  in  his  discretion,  may  think 
proper.  The  examination  must  be  reduced  to  writing, 
and  subscribed  by  the  bail,  if  required  by  the  plaintiff. 

Sec.  90.  If  the  judge  find  the  bail  sufficient  he 
must  annex  the  examination  to  the  undertaking,  indorse 
his  allowance  thereon,  and  cause  the  same  to  be  filed,  and 
the  sheriff  must  thereupon  be  exonerated  from  liability. 

Sec.  91.  The  defendant  may,  at  the  time  of  his  ar- 
rest, instead  of  giving  bail  deposit  with  the  sheriff  the 
amount  mentioned  in  the  order.  In  case  the  amount  of 
the  bail  be  reduced,  as  provided  in  this  act,  the  defend- 
ant may  deposit  such  amount  instead  of  giving  bail.  In 
either  case,  the  sheriff  shall  give  the  defendant  a  certifi- 
cate of  the  deposit  made,  and  the  defendant  shall  be  dis- 
charged out  of  custody. 

Sec.  92-  Thesheriff'shallimmediately  after  the  deposit, 
pay  the  same  into  court,  and  take  from  the  clerk  receiv- 
ing the  same  two  certificates  of  such  payment,  one 
of  which  he  shall  deliver  or  transmit  to  the  plaintiff,  or 
his  attorney  and  the  other  to  the  defendant.  For  any 
default  in  making  such  payment  the  same  proceedings 
may  be  had  on  the  official  bond  of  the  sheriff  to  collect 
the  sum  deposited,  as  in  other  cases  of  delinquency. 

Sec.  93.  If  money  be  deposited,  as  provided  in  the 
last  two  sections,  bail  may  be  given,  and  may  justify 
upon  notice,  at  any  time  before  judgment ;  and  on  the 
filing  of  the  undertaking  and  justification  with  the  clerk, 
the  money  deposited  shall  be  refunded  to  the  defend- 
ant. 

Sec.  94.  Where  money  shall  have  been  deposited, 
if  it  remain  on  deposit  at  the  time  of  the  recovery  of  a 
judgment  in  favor  of  the  plaintiff,  the  clerk  shall,  under 
the  direction  of  the  court  ap])ly  the  same  in  satisfaction 
thereof,  and  after  satisfying  the  judgment,  shall  refund 
the  surplus,  if  any,  to  the  defendant.  If  the  judgment 
be  in  favor  of  the  defendant,  the  clerk  shall,  under  like 
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direction  of  tlie  court,  refund  to  liim  the  whole  sum  de- 
posited and  remaining  unapplied. 

Sec.  95.  If  after  being  arrested,  the  defendant 
escape  or  be  rescued,  the  slieriff  shall  himself  be  liable 
as  bail ;  but  he  may  discharge  himself  from  such  liabil- 
ity by  the  giving  and  justification  of  bail,  at  any  time 
before  judgment. 

Sec.  9(3.  If  a  judgment  be  recovered  against  the 
sheriff,  upon  his  liability  as  bail,  and  an  execution 
thereon  be  returned  unsatisfied,  in  whole  or  in  part,  the 
same  proceedings  may  be  had  on  his  official  bond,  for 
the  recovery  of  the  whole  or  any  deficiency,  as  in  other 
cases  of  delinquency. 

Sec.  97.  A  defendant  arrested  may  at  any  time  be- 
fore the  justification  of  bail  apply  to  the  judge  who 
made  the  order,  or  the  court  in  which  the  action  is 
pending,  upon  reasonable  notice  to  the  plaintiff ,  to  vacate 
the  order  of  arrest,  or  to  reduce  the  amount  of  bail.  If 
the  application  be  made  upon  affidavits  on  the  part  of 
the  defendant,  but  not  otherwise,  the  plaintiff  may  op- 
pose the  same  by  affidavits  or  other  proofs,  in  addition 
to  those  on  which  the  order  of  arrest  was  made. 

Sec.  98.  If  upon  such  application,  it  appears  that 
there  was  not  sufficient  cause  for  arrest,  the  order  shall 
be  vacated  ;  or  if  it  satisfactorily  appe  ar  that  the  bail- 
was  fixed  too  high,  the  amount  shall  be  reduced. 


CHAPTER    YI. 


Ciaiiu  and  delivery  of  personal  Property^ 


When  claim 
may  be 
made. 


Sectiok  09.  When  claim'may  be  made. 

100.  AflSdavit  to  obtain  order  for  delivery. 

lOL  Proceedings  on. 

103.  Sureties,  excepting  to. 

104.  Defendant  may  require  return. 

105.  Justification  of  defendants  sureties, 

106.  Qualification  of  sureties. 

107.  Property  concealed. 

108.  Sheriff  to  keep  property. 

109.  Property  claimed  by  third  party. 

110.  Notice,  affidavit  and  undertaking  to  be  filed. 

Sec.  99.  The  plaintiff  in  an  action  to  recover  the 
possession  of  personal  property  may,  at  the  time  of  issu- 
ing the  summons,  or  at  any  time  before  answer,  claim 
the  delivery  of  such  property  to  him,  as  provided  in  this 
act. 
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Sec.  100.  Where  a  deliveiy  is  claimed,  an  affidavit  oSlTor-'^ 
filiall  be  made  by  tlie  plaintiff,  or  by  some  one  in  his  be-  der  for  de- 
half,  showing :  Fii'st.  That  tlie  plaintiff  is  the  owner 
of  the  property  claimed,  (particularly  describing  it)  or  is 
entitled  to  the  possession  thereof ;  Second.  That  the 
property  is  wrongfully  detained  by  the  defendant; 
Third.  The  alleged  cause  for  the  detention  thereof,  ac- 
cording to  his  best  knowledge,  information,  and  belief ; 
Fourth.  That  the  same  has  not  been  taken  for  a  tax,  as- 
sessment, or  fine,  pursuant  to  a  statute ;  or  seized  under 
an  execution,  or  an  attachment  against  the  property  of 
the  plaintiff ;  or,  if  so  seized,  that  it  is  by  statute  exempt 
from  such  seizure ;  Fifth.  The  actual  value  of  the  prop- 
erty. 

Sec.  101.  The  plaintiff  or  his  attorney  m^ay  there- 
upon, by  an  indorsement  in  writing  upon  the  affidavit, 
require  the  sheriff  of  the  county  where  the  property 
claimed  may  be  to  take  the  same  from  the  defendant. 

Sec.  102.  Upon  a  receipt  of  the  affidavit  and  notice 
with  a  written  undertaking  executed  by  two  or  more 
sufficient  sureties,  approved  by  the  sheriff,  to  the  effect 
that  they  are  bound  to  the  defendant  in  double  the 
value  of  the  property,  as  stated  in  the  affidavit  for  the 
prosecution  of  the  action,  for  the  return  of  the  property 
to  the  defendant,  if  return  thereof  be  adjudged,  and  for  the 
payment  to  him  of  such  sum  of  money  as  may,  from 
any  cause  be  recovered  against  the  plaintiff,  the  sheriff 
shall  forthwith  take  the  property  described  in  the  affi- 
davit, if  it  be  in  the  possession  of  the  defendant  or  his 
agent,  and  retain  it  in  his  custody.  He  shall  also,  with- 
out delay,  serve  on  the  defendant  a  copy  of  the  affidavit, 
notice  and  undertaking,  by  delivering  the  same  to  him 
personally,  if  he  can  be  found,  or  to  his  agent,  from 
whose  possession  the  property  is  taken ;  or  if  neither  can 
be  found,  by  leaving  them  at  the  usual  place  of  abode 
of  either,  with  some  person  of  suitable  age  and  discre- 
tion ;  or  if  neither  have  any  known  place  of  abode,  by 
putting  them  in  the  nearest  post  ofHce,  directed  to  the 
defendant. 

Sec.  103.  The  defendant  may,  within  two  days 
after  service  of  a  copy  of  the  affidavit  and  undertaking, 
give  notice  to  the  sheriff  that  he  excepts  to  the  suffi- 
ciency of  the  sureties.  If  he  fails  to  do  so,  he  shall  be 
deemed  to  have  waived  all  objection  to  them.  When 
the  defendant  excepts,  the  sureties  shall  justify,  on  notice 
*~  1-1--  manner  as  upon  bail  on   arrest ;  and  the  sheriff 
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provided,  or  until  tliey  justify.  If  tlie  defendant  except 
to  the  sureties,  lie  cannot  reclaim  the  property  as  pro- 
vided in  the  next  section. 

Sec.  104.  At  any  time  before  the  delivery  of  the 
property  to  the  plaintiff,  the  defendant  may,  if  he  do  not 
except  to  the  sureties  of  the  plaintiff,  require  the  return 
thereof  upon  giving  to  the  sheriff  a  written  undertaking, 
executed  by  two  or  more  sufficient  sureties,  to  the  effect 
that  they  are  bound  in  double  the  value  of  the  property, 
as  stated  in  the  affidavit  of  the  plaintiff,  for  the  delivery 
thereof  to  the  plaintiff,  if  such  delivery  be  adjudged, 
and  for  the  payment  to  him  of  such  sum  as  may,  for  any 
cause,  be  recovered  against  the  defendant.  If  a  return 
of  the  property  be  not  so  required  within  ^ve  days  after 
the  taking  and  service  of  notice  to  the  defendant,  it  shall 
be  delivered  to  the  plaintiff,  except  as  provided  in  sec- 
tion one  hundred  and  nine. 

Sec.  105.  The  defendant's  sureties,  upon  notice  to 
the  plaintiff  of  not  less  than  two  nor  more  than  live  days, 
shall  justify  before  the  judge  in  the  same  manner  a& 
upon  bail  on  arrest ;  and  upon  such  justiiication  the 
sheriff  shall  deliver  the  property  to  the  defendant.  The 
sheriff  shall  be  responsible  for  the  defendant's  sureties 
until  they  justify,  or  until  the  justification  is  completed 
or  expressly  waived,  and  may  retain  the  property  until 
that  time ;  but  if  they,  or  others  in  their  place,  fail  to 
justify  at  the  time  and  place  appointed,  he  shall  deliver 
the  property  to  the  plaintiff. 

Sec.  106.  The  qualification  of  sureties  and  tlieir  jus- 
tification shall  be  such  as  are  prescribed  by  this  act  in 
respect  to  bail  upon  an  order  of  arrest. 

Sec.  107.  If  the  property,  or  any  part  thereof,  be 
concealed  in  a  building  or  inclo^ure,  the  sheriff  shall 
publicly  demand  its  delivery ;  if  it  be  not  delivered,  he 
shall  cause  the  building  or  inclosure  to  be  broken  open, 
and  take  the  property  into  his  possession ;  and,  if  neces- 
sary, he  may  call  to  his  aid  the  power  of  the  county. 

Sec.  108.  When  the  sheriff  shall  have  taken  prop- 
erty, as  in  this  chapter  jjrovided,  he  shall  keep  it  in  a 
secure  place,  and  deliver  it  to  the  party  entitled  thereto 
upon  receiving  his  lawful  fees  for  taking  and  his  neces- 
sary expenses  for  keeping  the  same. 

Sec.  109.  If  the  property  taken  be  claimed  by  any 
other  person  than  the  defendant,  or  his  agent,  and  such 
person  make  affidavit  of  his  title  thereto,  or  right  of 
possession  thereof,  stating  the  grounds  of  such  title,  or 
right,  and  serve  the  same  upon  the  sheriff",  the  sheriff 
sliaU  not  be  bound  to  keep  the  property,  or  deliver  it  to 
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tlie  plaintiff,  unless  tlie  plaintiff,  on  demand  of  liiin  or 
liis  agent,  indemnify  the  sheritT  against  such  claim  by  an 
undertaking  by  two  sufficient  sureties  ;  and  no  claim  to 
such  property  by  any  other  person  than  the  defendant, 
or  his  agent,  is  valid  against  the  sheriff  unless  so  made. 
Sec.  110.  The  sheriff  shall  file  the  notice,  undertak- 
ing and  affidavit,  with  his  proceedings  thereon,  with  the 
clerk  of  the  court  in  which  the  action  is  pending  within  i^n^?  to  be 
twenty  days  after  taking  the  property  mentioned  therein. 
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Injunctions. 

Section  111.  Injunctions  defined. 

112.  In  what  cases  may  be,  and  when  granted. 

114.  After  answer. 

115.  Undertaking  on. 

116.  Order  to  show  cause. 

117.  Injunction  to  suspend  busiDees  of  corporation. 

118.  Motion  to  dissolve  or  modify. 

119.  Dissolution  or  modification. 

Sec.  111.     An  injunction  is  a  writ  or  order  requiring   itijunctions 
a  person  to  refrain  from  a  particular  act.      It  may  be   defined, 
granted  by  the  court  in  which  the  action  is  brought,  or 
by  the  judge  thereof,  and  when  made  by  a  judge  may 
be  enforced  as  the  order  of  the  court. 

.Sec.  112.  An  injunction  may  be  granted  in  the  fol- 
lowing cases  :  First.  When  it  shall  appear  by  the  com- 
plaint that  the  plaintiff  is  entitled  to  the  relief  demand- 
ed, and  such  relief,  or  any  part  thereof,  consists  in 
restraining  the  commission  or  continuance  of  the  act 
complained  of,  either  for  a  limited  period  or  perpetually. 
Second.  When  it  shall  appear  by  the  complaint  or  affi- 
davit that  the  commission  or  continuance  of  some  act 
during  the  litigation  would  produce  waste,  great  or  irre- 
parable injury  to  the  plaintiff.  Third.  When  it  shall 
appear  during  the  litigation  that  the  defendant  is  doing, 
or  threatens,  or  is  about  to  do,  or  is  procuring,  or  suffer- 
ing to  be  done,  some  act  in  violation  of  the  plaintiff's 
rights,  respecting  the  subject  of  the  action  and  tending 
to  render  the  judgment  ineffectual. 

Sec.  113.  The  injunction  maybe  granted  at  the  time 
of  issuing  the  summons  upon  the  complaint,  and  at  any- 
time afterwards  before  judgment  upon  affidavits.  The 
complaint  in  the  one  case,  and  the  affidavits  in  the  other, 
shall  show   satisfactorily  that  sufficient  grounds  exist 
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therefor.  Ko  injunction  shall  be  granted  on  the  com- 
plaint unless  it  is  verified.  When  granted  on  the  com- 
plaint, a  copy  of  the  complaint,  and  verification  attached, 
shall  be  served  with  the  injunction;  when  granted  upon 
affidavit,  a  copy  of  the  affidavit  shall  be  served  with  the 
injunction. 

Sec.  114:.  An  injunction  cannot  be  allowed  after  the 
defendant  has  answered,  unless  upon  notice,  or  upon  an 
order  to  show  cause;  but,  in  such  case,  the  defendant 
may  be  restrained  until  the  decision  of  the  court  or 
judge  granting  or  refusing  the  injunction. 

Six.  115.  On  granting  an  injunction  the  court  or 
judge  shall  require,  except  where  the  people  of  the  Ter- 
ritory are  a  party  plaintiff,  a  written  undertaking  on  the 
part  of  the  plaintifi,  with  sufficient  sureties,  to  the  effect 
that  the  plaintiff  will  pay  to  the  party  enjoined  such 
damages,  not  exceeding  an  amount  to  be  specified,  as 
such  party  may  sustain  by  reason  of  the  injunction,  if 
the  court  finally  decide  that  the  plaintiff  was  not  entitled 
thereto. 

Sec.  116.  If  the  court  or  judge  deem  it  proper  that 
the  defendant,  or  any  of  several  defendants,  shall  be 
heard  before  granting  the  injunction,  an  order  m^ay  be 
made  requiring  cause  to  be  shown  at  a  specified  time  and 
place  why  the  injunction  should  not  be  granted ;  and  the 
defendant  may,  in  the  meantime,  be  restrained. 

Sec.  IIT.  An  injunction  to  suspend  the  general  and 
ordinary  business  of  a  corporation  shall  not  be  granted 
except  by  the  court  or  the  judge  thereof ;  nor  shall  it 
be  granted  without  due  notice  of  the  application  therefor 
to  the  proper  officers,  or  agents,  or  managers  of  the  cor- 
poration, except  when  the  people  of  this  Territory  are  a 
party  to  the  proceedings. 

Sec.  118.  If  an  injunction  be  granted  without  notice, 
the  defendant,  at  any  time  before  the  trial,  m.ay  apply, 
upon  reasonable  notice,  to  the  judge  who  granted  the 
injunction,  or  to  the  court  in  which  the  action  is  brought, 
to  dissolve  or  modify  the  same.  The  application  may  be 
made  upon  the  complaint  and  the  afiidavit  on  which  the 
injunction  was  granted,  or  upon  afiidavit  on  the  part  of 
the  defendant,  with  or  without  the  answer.  If  the  appli- 
cation be  made  upon  afliidavit  on  the  part  of  defendant, 
but  not  otherwise,  the  plaintifi:  may  oppose  the  same  by 
affidavits  or  other  evidence,  in  addition  to  those  on 
which  the  injunction  was  granted. 

Sec.  119.  If,  upon  such  application,  it  satisfactorily 
appears  that  there  is  not  sufficient  ground  for  the  injunc- 
tion, it  shall  be  dissolved;   or  it  it  appear  that  the 
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Sec.  120.  The  plaintiff,  at  the  time  of  issuing  the 
summons,  or  at  any  time  afterward,  may  have  the  prop- 
erty' of  the  defendant  attached  as  security  for  the  satis- 
faction of  any  judgment  that  may  be  recovered,  unless 
the  defendant  give  security  to  pay  such  judgment,  in  the 
following  cases :  First.  In  an  action  npon  a  contract, 
express  or  implied,  for  tlie  direct  payment  of  money, 
wdiich  contract  is  not  secured  by  a  mortgage,  lien  or 
pledge  upon  real  or  personal  property ;  or  if  so  secured, 
that  such  security  has,  without  any  act  of  the  plaintiff 
or  the  person  to  v/homx  tlie  security  w^as  given,  become 
valueless.  Second.  In  an  action  upon  a  contract,  express 
or  implied,  against  a  defendant  not  residing  in  this  Ter- 
ritory. 

Sec.  121.  The  clerk  of  the  court  shall  issue  the  writ 
of  attachment  upon  receiving  an  affidavit  by  or  on  be- 
lialf  of  the  plaintiff,  which  shall  be  filed,  setting  fortJi — 
First.  That  the  defendant  is  indebted  to  the  plaintiff, 
specifying  the  amount  of  such  indebtedness  over  and 
above  all  legal  set-offs  and  counter  claims,  upon  a  con- 
tract, express  or  implied,  for  the  direct  payment  of 
money,  and  that  the  payment  of  the  same  has  not  been 
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secured  by  any  mortgage,  lien  or  pledge  upon  real  or 
personal  property  ;  or,  if  so  secured,  that  such  security 
has,  without  any  act  of  the  plaintiff  or  the  person  to 
whom  the  security  was  given,  become  valueless ;  or, 
second^  that  the  defendant  is  indebted  to  the  plaintiff 
(specifying  the  amount  of  the  indebtedness,  as  near  as 
may  be,  over  and  above  all  legal  set-offs  and  counter 
claims),  and  that  the  defendant  is  a  non-resident  of  the 
Territory ;  and,  third,  that  the  attachment  is  not  sought, 
and  the  action  is  not  prosecuted  to  hinder,  delay  or  de- 
fraud any  creditor  or  creditors  of  the  defendant. 

Sec.  122.  Before  issuing  the  writ  the  clerk  must 
require  a  written  undertaking  on  the  part  of  the  plain- 
tiff, in  a  sum  not  less  than  two  hundred  dollars,  and 
not  exceeding  the  amount  claimed  by  the  plaintijff,  with 
sufficient  sureties,  to  the  effect  that  if  the  defendant 
recover  judgment  the  plaintiff  will  pay  all  costs  that 
may  be  awarded  to  the  defendant  and  all  damages  which 
he  may  sustain  by  reason  of  the  attachment,  not  exceed- 
ing the  sum  specified  in  the  undertaking,  if  the  attach- 
ment be  wrongfully  issued. 

Sec.  123.  The  writ  shall  be  directed  to  the  sheriff  of 
any  county  in  which  property  of  such  defendant  may 
be,  and  require  him  to  attach  and  safely  keep  all  the 
property  of  such  defendant  within  his  county  not  exempt 
from  execution,  or  so  much  thereof  as  may  be  sufficient 
to  satisfy  the  plaintiff's  demand,  the  amount  of  which 
shall  be  stated  in  conformity  with  the  complaint,  unless 
the  defendant  give  him  security  by  the  undertaking  of 
at  least  two  sufficient  sureties  in  an  amount  sufficient  to 
satisfy  such  demand  besides  costs,  or  in  an  amount  equal 
to  the  value  of  the  property  which  has  been  or  is  about 
to  be  attached  ;  in  which  case,  to  take  such  undertaking, 
several  wTits  may  be  issued  at  the  same  time  to  the 
sheriffs  of  different  counties;  and  the  plaintiff  shall  be 
entitled  to  other  writs  of  attachment  as  often  as  he  may 
require  at  any  time  before  judgment. 

Sec.  124.  The  rights  or  shares  which  the  defendant 
may  have  in  the  stock  of  any  corporation  or  company, 
together  with  the  interest  and  profits  thereon,  and  all 
debts  due  such  defendant,  and  all  other  property  in  this 
Territory  of  such  defendant  not  exempt  from  execution, 
may  be  attached,  and,  if  judgment  be  recovered,  be  sold 
to  satisfy  the  judgment  and  execution. 

Sec.  125.  The  sheriff'  to  whom  the  writ  is  directed 
and  delivered  shall  execute  the  same  without  delay,  and 
if  the  undertaking  mentioned  in  section  one  hundred 
and  twenty-three  be  not  given,  as  follows :    First  Keal 
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property,  standing  upon  the  records  of  the  county  in  the 
name  of  the  defendant,  must  be  attached  by  tiling  with 
the  Recorder  of  the  county  a  copy  of  the  writ,  together 
witli  a  description  of  the  property  attached,  and  a  notice 
that  it  is  attached,  and  by  leaving  a  similar  copy  of  the 
writ,  description  and  notice  with  an  occupant  of  the 
property,  if  tliere  is  one  ;  if  not,  then  by  posting  the 
same  in  a  conspicuous  place  on  the  property  attached, 
lieal  property,  or  an  interest  therein,  belonging  to  the  de- 
fendant and  held  by  any  other  person,  or  standing  on  the 
records  of  the  county  in  the  name  of  any  other  person, 
must  be  attaclied  by  filing  with  the  Recorder  of  the 
county  a  copy  of  the  writ,  together  with  a  description  of 
the  property  and  a  notice  that  such  real  property,  and 
any  interest  of  the  defendant  tlierein,  held  by  or  stand- 
ing in  the  name  of  such  other  person  (naming  him),  are 
attached ;  and  by  leaving  with  the  occupant,  if  any,  and 
with  such  other  person,  or  his  agent,  if  known  and  with- 
in the  county,  or  at  the  residence  of  either,  if  within  the 
county,  a  copy  of  the  writ,  with  a  similar  description 
and  notice.  If  there  is  no  occupant  of  the  property,  a 
copy  of  the  writ,  together  with  such  description  and 
notice,  must  be  posted  in  a  conspicuous  place  upon  the 
property.  The  Recorder  must  index  such  attachment 
when  filed  in  the  names  both  of  the  defendant  and  of  the 
person  by  whom  the  property  is  held  or  in  whose  name 
it  stands  on  the  records.  Second.  Personal  property, 
capable  of  manual  delivery,  shall  be  attached  by  taking 
it  into  custody.  Third.  Stock  or  shares,  or  interest  in 
stock  or  shares,  of  any  corporation  or  company  shall  be 
attached  by  leaving  with  the  president,  or  other  head  of 
the  same,  or  the  secretary,  cashier  or  managing  agent 
thereof,  a  copy  of  the  writ  and  a  notice  stating  that  the 
stock  or  interest  of  the  defendant  is  attached  in  pursu- 
ance of  such  writ.  Fourth.  Debts  and  credits  and 
other  personal  property  not  capable  of  manual  delivery, 
shall  be  attached  by  leaving  with  the  person  owing  such 
debts,  or  having  in  his  possession  or  under  his  control 
such  credits,  or  other  personal  property,  or  with  his  agent, 
a  copy  of  the  writ  and  a  notice  that  the  debts  owing  by 
him  to  the  defendant,  or  the  credits  or  other  personal 
property  in  his  possession  or  under  his  control  belonging 
to  the  defendant,  are  attached  in  pursuance  of  such  writ. 
Sec.  126.  Upon  receiving  information  in  writing 
from  the  plaintiff,  or  his  attorney,  that  any  person  has  the  hands  of 
in  his  possession  or  under  his  control  any  credits  or  other  how^a't^'^^^' 
personal  property  belonging  to  the  defendant,  or  is  owing  tached. 
any  debt  to  the  defendant,  the  sheriff  slrall  serve  upon 


106 


A1TACIlMli::^fiS- 


Liability  of 
third  party. 


Examina- 
tion of 
third  party 


sucli  person  a  copy  of  tlie  writ  and  a  notice  tliat  gucI> 
credits  or  otlier  property  or  debts,  ?.s  tlie  case  may  be, 
are  attached  in  pursuance  of  such  writ. 

Sec.  127.  All  persons  liaving  in  their  possession  or 
under  their  control  any  credits  or  other  personal  prop- 
erty belonging  to  the  defendant,  or  owing  any  debts  to 
the  defendant  at  the  time  of  service  upon  them  of  a  copy 
of  the  Vv'rit  and  notice,  as  provided  in  the  last  two  sec- 
tions, shall  be  (unless  such  property  be  delivered  np  or 
transferred,  or  such  debts  be  paid  to  the  sheriff)  liable  to 
the  plaintilf  for  the  anionnt  of  such  credits,  property  or 
debts  nntil  the  attachment  be  discharged  or  any  judg- 
ment recovered  by  him  be  satisfied. 

Sec.  128.  Any  person  owing  debts  to  the  defendant, 
or  having  in  his  possession  or  under  his  control,  any 
credits  or  other  T)ersonal  property  belonging  to  the  def end- 
dant,  may  be  required  to  attend  before  the  court  or 
judge,  or  a  referee  appointed  by  the  court  or  judge,  and 
be  examined  on  oath  respecting  the  same.  The  defend- 
ant may  also  be  reqnired  to  attend,  for  the  purpose  of 
giving  information  respecting  his  property,  and  may  be 
examined  on  oath.  The  court  or  judge  may,  after  such 
examination,  order  personal  property,  capable  of  manual 
delivery,  to  be  delivered  to  the  sheriff,  on  such  terms  as 
may  be  just — having  reference  to  any  liens  thereon  or 
claims  against  the  same — and  a  memorandum  to  be  given 
of  all  personal  property,  containing  the  amount  and  des- 
cription thereof. 

Sec.  129.  The  sheriff  shall  make  a  full  inventory  of 
the  property  attached  and  return  the  same  with  the 
writ.  To  enable  him  to  make  such  return,  as  to  the 
debts  and  credits  attached,  he  shall  request,  at  the  time 
of  service,  the  party  owing  the  debts  or  having  the 
credit,  to  give  him  a  m^emorandum,  stating  the  amount 
and  description  of  each  ;  and  if  such  memorandum  be 
refused,  he  shall  return  the  fact  of  refusal  with  the  writ. 
The  party  refusing  to  give  the  memorandum  may  be  re- 
quired to  pay  the  costs  of  any  proceedings  taken  for  the 
purpose  of  obtaining  information  respecting  the  amount 
and  descrij^tion  of  such  debt  or  credit. 

Sec.  130.  If  any  of  the  property  attached  be  per- 
property  to  ishablc,  the  sheriff  shall  sell  the  same,  in  the  manner  in 
which  such  property  is  sold  on  execution.  The  proceeds 
and  other  property  attached  by  him,  shall  be  retained 
by  him  to  answer  any  judgment  that  may  be  recovered  in 
the  action,  unless  sooner  subjected  to  execution  upon  an- 
other judgmeiit,  recovered  previous  to  the  issuing  of  the 
attachment.  'Debts  and  credits  attached  mav  be  collected 
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by  iiim,  if  the  same  Ccin  be  done  without  suit.  The 
sheriff's  receipt  shall  be  a  sufficient  discharge  for  the 
amount  paid  ;  SeccmrL  Whenever  property  has  been  ta- 
ken by  an  officer  under  a  writ  of  attachment,  and  it  is 
made  to  appear  satisfactorily  to  the  court,  or  a  judge 
thereof,  or  the  probate  judge,  that  tlie  interest  of  the 
parties  to  the  action,  will  be  subserved  by  a  sale  thereof, 
the  court  or  judge  may  order  such  property  to  be  sold 
in  the  same  manner  as  property  is  sold  under  an  execu- 
tion, and  *the  proceeds  to  be  deposited  in  the  court  to 
abide  the  judgment  in  the  action.  Such  order  can  be 
made  only  upon  notice  to  the  adverse  party  or  liis  attor- 
ney, in  case  such  party  has  been  personally  served  with 
a  summons  in  tlie  action. 

Sec.  131.     If    any   personal    property    attached    be  property 
claimed  by  a  third   person  as  his   property,  the  sheriff  claimed  by 

•^  •  ^   (>     '  ^.i^LiTTi.  £    third  party, 

may  summon  a  jury  oi  six  men  to  try  the  validity  of 
such  claim  ;  and  such  proceedings  shall  bo  had  thereon, 
with  the  like  effect,  as  in  case  of  claim  after  levy  upon 
execution. 

Sec.  132.     If   the   iudo^ment  be  recovered    by    the  J"^?"^^?^ 

.JO.  «/  how  satiH- 

plaintiff,  the  sheriff  shall  satisfy  the  same  out  of  the  fled  and  no- 
property  attached  by  him,  which  has  not  been  delivered 
to  the  defendant,  or  a  claimant  as  hereinbefore  provided, 
or  subjected  to  execution  on  another  judgment  recov- 
ered previous  to  the  issuing  of  the  attachment,  if  it  be 
sufficient  for  that  purpose :  Firsts  'Bj  paying  to  the 
plaintiff  the  proceeds  of  all  sales  of  perishable  proi:>erty 
sold  by  him  or  of  any  debts  or  credits  collected  by  him^  . 
or  so  much  as  shall  be  necessary  to  satisfy  the  judgment; 
Second^  If  any  balance  remain  due  and  an  execution 
shall  have  been  issued  on  the  judgment,  he  shall  sell  un- 
der the  execution  so  much  of  the  property,  real  or  per- 
sonal,  as  may  be  necessary  to  satisfy  the  balance,  if 
enough  for  that  purpose  remain  in  his  hands.  Notices 
of  the  sales  shall  be  given,  and  the  sales  conducted  as  in 
other  cases  of  sales  on  execution. 

Sec.  133.     If  after  selling  all  the  property  attached  proceed- 
by  him^   remaining:  in  his  hands,  and  applyinfj:  the  pro-  i"K9wheii 

•/  .o  '  ^  ^  t'\     ^  ^T         execution 

ceeds,  together  with  the  proceeds  of  any  debts  or  credits  remmed 
collected  by  him,  deducting  his  fees,  to  the  payment  of  ^'"^^^^^  ^  ' 
the  judgment,  any  balance  shall  remain  due,  the 
sheriff  shall  proceed  to  collect  such  balance,  as  upon  an 
execution  in  other  cases.  Whenever  the  judgment  shall 
have  been  paid,  the  sheriff  upon  reasonable  demand, 
shall  deliver  over  to  the  defendant  the  attached  property 
rem.aining  in  his  hands,  and  any  proceeds  of  the  property 
attached  unapplied  on  the  judgment. 
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Sec.  134.  If  the  execution  be  returned  unsatisfied? 
in  whole  or  in  part,  the  plaintiff  may  prosecute  any  un- 
dertaking given,  pursuant  to  sections  one  hundred  and 
twenty-three  and  one  hundred  and  thirty-seven,  or  he 
may  proceed  as  in  other  cases  upon  the  return  of  an  exe- 
cution. 

Sec.  135.  If  the  defendant  recover  judgment  against 
the  plaintiff,  any  undertaking  received  in  the  action,  all 
the  proceeds  of  sales,  and  money  collected  by  the  sheriff, 
and  all  the  property  attached  remaining  in  the  sheriff's 
hands,  shall  be  delivered  to  the  defendant  or  his  agent, 
the  order  of  attachment  shall  be  discharged  and  the 
property  released  therefrom. 

Sec.  136.  Whenever  the  defendant  shall  have  ap- 
peared in  the  action  he  may,  upon  reasonable  notice  to 
the  plaintiff,  apply  to  the  court  in  which  the  action  is 
pending,  or  to  the  judge  thereof,  or  to  a  probate  judge, 
for  an  order  to  discharge  the  attachment,  in  whole  or  in 
part ;  and  upon  the  execution  of  the  undertaking  men- 
tioned in  the  next  section,  an  order  may  be  made  releas- 
ing from  the  operation  of  the  attachment  any  or  all  of 
the  property  attached,  and  all  of  the  property  so  released, 
and  all  of  the  proceeds  of  the  sales  thereof,  must  be  de- 
livered to  the  defendant,  upon  the  justification  of  the 
sureties  on  the  undertaking,  if  required  by  the  plaintiff. 

Sec.  137.  Before  the  granting  of  such  order  the 
court,  or  judge,  shall  require  an  undertaking,  on  behalf 
of  the  defendant,  by  at  least  two  sureties,  residents  and 
freeholders,  or  householders,  in  the  county,  to  the  effect 
that,  in  case  plaintiff  recover  judgment  in  the  action, 
defendant  will,  on  demand,  redeliver  such  attached 
proj)erty  so  released  to  the  proper  officer  to  be  applied 
to  the  payment  of  the  judgment,  or,  in  default  thereof, 
defendant  and  sureties  w^ill,  on  demand,  pay  to  the  plain- 
tiff the  full  value  of  the  property  released.  The  court 
or  iudffe  2:rantin£>:  such  release  iiiav  fix  the  sum  for 
which  the  undertading  shall  be  executed,  and,  if  neces- 
sary in  fixing  such  sum  to  know  the  value  of  the  prop- 
erty released,  the  same  may  be  appraised  by  three  disin- 
terested persons,  to  be  appointed  for  that  purpose.  The 
sureties  may  be  required  to  justify  before  the  court  or 
judge,  and  the  property  attached  shall  not  be  released 
from  the  attachment  without  their  justification,  if  the 
same  be  required. 

Sko.  138,  The  defendant  may  also,  at  any  time 
before  the  time  for  answering  expires,  apply  on  motion, 
upon  reasonable  notice  to  the  plaintiff,  to  the  court  in 
which  the  action  is  brought,  or  to  the  judge  thereof,  or 
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to  a  probate  judge,  tliat  the  writ  of  attachment  be  dis- 
charged on  the  ground  that  the  same  was  improperly  or 
irregularly  issued. 

Sec.  139.     If  the  motion  be  made  upon  affidavit  on  Motion  up- 
the  part  of  the  defendant,  but  not  otherwise,  the  plain-  o^^ffi^a^i^* 
tiff  may  oppose  the  same  by  affidavits  or  other  evidence 
in  addition  to  those  on  which  the  attachment  was  made. 

Sec.  140.     If,  upon  such  application,  it  satisfactorily  when  dis- 
appears t^iat  the  writ  of  attachment  was  improperly  or  charged. 
irregularly  issued,  it  must  be  discharged. 

Sec.  141.  The  sheriff  shall  return  the  writ  of  attach- 
ment with  the  summons,  if  issued  at  the  same  time; 
otherwise,  within  twenty  days  after  its  receipt,  with  a  cer- 
tificate of  his  proceedings  endorsed  thereon  or  attached 
thereto. 


CHAPTEPw    IX. 
ReceiTers. 

Section  142.    Appointment  of  receiver. 

143.  Receivers  to  take  charge  of  property  when  corporation  die 

solved. 

144.  Who  may  be  appointed  to  receive,  and  their  undertakings. 

145.  Oath  and  undertaking  by  receivers. 

146.  Receivers,  duties  and  powers  of. 

147.  Funds  invested  by  consent. 

Sec.  142.  A  receiver  may  be  appointed  by  the  court 
in  which  an  action  is  pending  or  judgment  is  entered, 
or  by  a  judge  thereof,  in  the  following  cases  :  First.  In 
an  action  by  a  vendor  to  vacate  a  fraudulent  purchase  of 
property,  or  by  a  creditor  to  subject  any  property  or 
fund  to  his  claim,  or  between  partners  or  others  jointly 
owning  or  interested  in  any  property  or  fund,  on  the 
application  of  the  plaintiff,  or  of  any  party  whose  right 
to  or  interest  in  the  property  or  fund,  or  the  proceeds 
thereof,  is  probable,  and  where  it  is  shown  that  the 
property  or  fund  is  in  danger  of  being  lost,  removed  or 
materially  injured.  Becond,  In  an  action  by  a  mort- 
gagee for  the  foreclosure  of  his  mortgage  and  sale  of 
the  mortgaged  property,  where  it  appears  that  the  mort- 
gaged property  is  in  danger  of  being  lost,  removed  or 
materially  injured,  or  that  the  condition  of  the  mortgage 
has  not  been  performed,  and  that  the  property  is  prob- 
ably insufficient  to  discharge  the  mortgage  debt.  Third. 
After  judgment,  to  carry  the  judgment  into  effect. 
Fourth.  After  judgment,  to  dispose  of  the  property 
according  to  the  judgment,  or  to  preserve  it  during  the 
pendency  of  on  appeal,  or  in  proceedings  in  aid  of  exc^ 
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cution  wlien  an  execution  has  been  returned  unsatisfiedj' 
or  Avlien  the  judgment  debtor  refuses  to  apply  his  prop- 
ert}"  in  satisfaction  of  the  judgment.  Fifth.  In  cases 
where  a  corporation  has  been  dissolved,  or  is  insolvent  or 
in  imminent  danger  of  insolvency,  or  has  forfeited  its 
corpoT'ate  rights.  Sixth.  In  all  other  cases  where  the 
appointment  of  a  receiver  is  sanctioned  by  the  practice 
and  usages  of  courts  of  equity. 

Sec.  143.  Upon  the  dissolution  of  einy  corporation 
the  District  Court  of  the  couilty  in  which  the  corjDoration 
carries  on  its  business,  or  has  its  principal  place  of  busi- 
ness, on  application  of  any  creditor  of  the  corporation, 
or  of  any  stockholder  or  member  thereof,  may  appoint 
one  or  more  persons  to  be  receivers  or  trustees  of  the 
corporation,  to  take  charge  of  the  estate  and  effects 
thereof,  and  to  collect  the  debts  and  property  due  and 
belonging  to  the  corporation,  and  to  pay  the  outstanding 
debts  thereof,  and  to  divide  the  moneys  and  other  prop- 
erty that  shall  remain  over  among  the  stockholders  or 
members. 

Sec.  141:.  ISTo  party,  or  attorney,  or  person  interested 
in  an  action,  can  be  appointed  receiver  therein  with- 
out the  written  consent  of  the  parties  filed  with  the 
clerk.  If  a  receiver  be  appointed  upon  an  ex  jparte  appli- 
cation, the  court,  before  making  the  order,  may  require 
from  the  applicant  an  undertaking,  with  sufficient  sure- 
ties, in  an  amount  to  be  fixed  by  the  court,  to  the  effect 
that  the  applicant  will  pay  to  the  defendant  all  damages 
he  may  sustain  by  reason  of  the  appointment  of  such 
receiver  and  the  entry  by  him  upon  his  duties,  in  case 
the  applicant  shall  have  procured  such  appointment 
wrongfully,  maliciously  or  without  sufficient  cause  ;  and 
the  court  may,  in  its  discretion,  at  any  time  after  said 
appointment,  require  an  additional  undertaking. 

Sec.  145.  Before  entering  upon  his  duties  the  re- 
ceiver must  be  sworn  to";  perform  them  faithfully,  andj 
wdth  one  or  more  sureties  approved  by  the  court  or  iudge, 
execute  an  undertaking  to  such  person,  and  in  sucn  sum 
as  the  court  or  judge  may  direct,  to  the  effect  that  he 
will  faithfully  discharge  the  duties  of  receiver  in  the 
action  and  obey  the  orders  of  the  court  therein. 

Sec.  146.  The  receiver  has,  under  the  control  of  the 
court,  power  to  bring  and  defend  actions  in  his  own 
name  as  receiver,  to  take  and  keep  possession  of  the 
property,  to  receive  rents,  collect  debts,  to  compound  for 
and  compromise  tlie  same,  make  transfers,  and  generally 
to  do  such  acts  respecting  the  property  as  the  court  may 
authorize. 
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Sec.  14:7.  Funds  in  the  hands  of  a  receiver  may  be  mnda  in- 
invested  upon  interest  bj  order  of  the  court,  but  no  such  conSit!"^ 
order  can  be  made  except  upon  consent  of  one  of  the 


parties  to  tiie  action. 


CIIAPTEK  X, 
Deposit    in     Comrt, 

Section  148.    When  court  may  order  deposit. 
149.    When  order  of  court  disobeyed. 

Sec.  148.  When  it  is  admitted  by  the  pleading,  or  when  cour^. 
shown  by  the  party,  that  he  has  in  possession  or  under  dep^osix^^ 
his  control  any  moiiey  or  other  thing  capable  of  delivery, 
which,  being  the  subject  of  litigation,  is  held  by  him  as 
trustee  for  another  party,  or  w^hich  belongs  or  is  due  to 
another  party,  the  court  may  order  the  same,  upon 
motion,  to  be  deposited  in  court  or  delivered  to  such 
party,  upon  such  conditions  as  maybe  just,  subject  to  the 
further  direction  of  the  court. 

Sec.  149.  Whenever  in  the  exercise  of  its  authority  when  order 
a  court  has  ordered  the  deposit  or  delivery  of  money  or  ofjgyed!! ^^'^^ 
other  thing,  and  the  order  is  disobeyed,  the  court,  besides 
punishing  the  disobedience,  may  make  an  order  requir- 
ing the  sheriff  to  take  the  money  or  thing  and  deposit 
or  deliver  it  in  conformity  with  the  direction  of  the 
court. 


CHAPTEE.  XL 


Trial  and   Judgment. 

Section  150.  Judgment. 

151.  How  given,  eflfect  of. 

152.  Against  one  of  several  defendants. 

153.  Extent  of  relief. 

154.  Dismissal  of  action,  or  non-suit. 

155.  Judgment  on  merits. 

156.  Judgment  upon  failure  to  answer. 

Sec.  150.    A  judgment  is  the  final  determination  of  judgment; 
the  rights  of  the  parties  in  the  action  or  proceeding. 

Sec.  151.    Judgment  may  be  given  for  or  against  one  How  given, 
or  more  of  several  plaintiffs,  and  for  or  against  one  or  ^^^^^^^' 
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justice  of  tlie  case  requires  it,  determine  the  ultimate 
rights  of  the  parties  on  each  side  as  between  themselves. 

Sec.  152.  In  an  action  against  several  defendants, 
the  court  may,  in  its  discretion,  render  judgment  against 
one  or  more  of  them,  leaving  the  action  to  proceed 
against  the  others,  whenever  a  several  judgment  is 
proper. 

Sec.  153.  The  relief  granted  to  the  plaintiff,  if  there 
be  no  answer,  shall  not  exceed  that  which  he  shall  have 
demanded  in  his  complaint ;  but  in  any  other  case  the 
court  may  grant  him  any  relief  consistent  with  the  case 
made  by  the  comphiint  and  embraced  within  the  issue. 

Sec.  151-.  An  action  may  be  disiinssed  or  judgment 
of  nonsuit  entered  in  the  f ollownno;  cases  :  First.  Bv  the 
plaintiff  himself,  at  any  time  before  trial,  npon  the  pay- 
ment of  costs,  if  a  counter  claim  has  not  been  made.  If 
a  provisional  remedy  has  been  allow^ed,  the  undertaking 
shall  thereupon  be  delivered  by  the  clerk  to  the  defend- 
ant, who  may  have  his  action  thereon.  Second.  By 
either  party  npon  the  written  consent  of  the  other. 
Third.  By  the  court,  when  the  plaintiif  fails  to  appear 
on  the  trial,  and  the  defendant  appears  and  asks  for  the 
dismissal.  Fourth.  By  the  court,  when,  upon  the  trial, 
and  before  the  final  submission  of  the  case,  the  pluintiff 
abandons  it.  Fifth.  By  the  court,  upon  motion  of  the 
defendant,  when,  upon  the  trial,  the  plaintiif  fails  to 
prove  a  suthcient  case  for  the  jury.  The  dismissal  in 
the  first  two  subdivisions  shall  be  made  by  an  entry  in 
the  clerk's  register.  Judgment  may  thereupon  be  en- 
tered accordingly. 

Sec.  155.  In  every  case  other  than  those  mentioned 
in  the  last  section  the  judgment  shall  be  rendered  on  the 
merits. 


judgment  upon  failure  to  answer. 

Judgment  Sec.  156.  Judgment  may  be  had,  if  the  defendant 
to  answer!^  fail  to  answer,  as  follows:  First.  In  an  action  arising 
upon  contract  for  the  recovery  of  money  or  damages 
only,  if  no  answer  has  been  filed  with  the  clerk  of  the 
court  within  the  time  specified  in  the  summons,  or  such 
further  time  as  may  have  been  granted,  the  clerk,  upon 
application  of  the  plaintiff,  shall  enter  the  default  of 
the  defendant,  and  immediately  thereafter  enter  judg- 
ment for  the  amount  specified  in  the  summons,  including 
the  costs,  against  the  defendant,  or  against  one  or  more 
of  several  defendants,  in  the  cases  provided  for  in  sec- 
tion thirty-two.  Second.  In  other  actions,  if  no  answer 
has  been  filed  with  the  clerk  of  the  court  within  the  time 
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specified  in  the  summons,  or  such  further  time  as  may 
have  been  granted,  the  clerk  shall  enter  the  default  of 
the  defendant,  and  thereafter  the  plaintiff  may  apply,  at 
the  first  or  any  subsequent  term  of  the  court  for  the 
relief  demanded  in  the  complaint.  If  the  taking  of  an 
account,  or  the  proof  of  any  fact,  be  necessary  to  enable 
the  court  to  give  judgment  or  to  carry  the  judgment  into 
effect,  the  court  may  take  the  account,  or  hear  the  proof, 
or  may,  in  its  discretion,  order  a  reference  for  that  pur- 
pose. Ancl  when  the  action  is  for  the  recovery  of  dam- 
ages, in  whole  or  in  part,  the  court  may  order  the  dam- 
ages to  be  assessed  by  a  jury ;  or  if,  to  determine  the 
amount  of  damages,  the  examination  of  a  long  account 
be  necessary,  by  a  reference,  as  above  provided.  Third. 
In  actions  where  the  service  of  the  summons  was  by 
publication,  the  plaintiff,  upon  the  expiration  of  the  time 
designated  in  the  order  of  publication,  may,  upon  proof 
of  the  publication  and  that  no  answer  has  been  filed, 
apply  for  judgment;  and  the  court  shall  thereupon 
require  proof  to  be  made  of  the  demand  mentioned  in 
the  complaint,  and  if  the  defendant  be  not  a  resident  of 
the  Territory,  shall  require  the  plaintiff,  or  his  agent,  to 
be  examined  on  oath  respecting  any  payments  that  have 
been  made  to  the  plaintiff,  or  to  any  one  for  his  use,  on 
account  of  such  demand,  and  may  render  judgment  for 
the  amount  which  he  is  entitled  to  recover. 


CHAPTER  XII. 


Of  Issues  and  the  Manner  of  tlieir  Disposition. 

Section  157.  When  an  issue  arises. 

158.  Of  law  on  demurrer. 

159.  Of  fact  upon  answer, 

160.  Of  law,  how  tried. 

161.  Of  fact,  how  tried. 

162.  Entry  of  causes  on  calendar. 

163.  Either  party  may  bring  issue  to  trial. 

164.  Postponement  of  trial. 

165.  Deposition  of  witness  may  he  taken. 

Sec.  157.  ^  An  issue  arises  when  a  fact  or  conclusion  when  an 
of  law  is  maintained  by  the  one  party  and  controverted  issue  arises. 
by  the  other.     Issues  are  of  two  kinds— First,  of  law  • 
second,  of  fact.  ' 

Sec.  158.    An  issue  of  law  arises  upon  a  demurrer  ofiawon 
to  the  complaint  or  answer,  or  to  some  part  thereof. 
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Sec.  159.  An  issue  of  fact  arises — F'trd^  upon  ^2 
material  allegation  in  the  complaint  controverted  by  tlie? 
answer ;  second ,,  upon  new  matter  in  tlie  answei",  except 
an  issue  of  law  is  joined  therein. 

Sec.  160.  An  issue  of  law  shall  he  tried  by  the  court,, 
unless  it  he  referred,  upon  consent. 

Sec.  161.  An  issue  of  fact  arising  in  cases  -at  law 
must  be  tried  by  a  jury,  unless  a  jury  trial  he  expressly 
waived  or  a  reference  ordered,  as  provided  in  this  code- 
Where  in  these  cases  there  are  issues  both  of  law  and 
fact,  the  issues  of  law  must  be  first  disposed  of.  In  other 
cases  issues  of  fact  m/ust  be  tried  by  the  court,  subject  to 
its  powder  to  order  any  such  issues  to  be  tried  by  a  jury, 
or  to  be  referred  to  a  referee,  as  provided  in  this  code. 

Sec.  162,  The  clerk  shall  enter  causes  upon  the  cal- 
endar of  the  court  according  to  the  date  of  the  issue. 
Causes  once  placed  upon  the  caten-dar  for  a  general  or 
special  term,  if  not  tried  or  heard  at  such  term,  shall 
remain  upon  the  calendar  from  court  to  court  until 
final ly  disposed  of. 

Sec.  163.  Either  party  may  bring  the  issue  to  a  trial 
or  to  a  hearing,  and  in  the  absence  of  the-  adverse  party 
(unless  the  court,  for  good  cause,  otherwise  direct),  may 
proceed  with  his  case  and  take  a  dismissal  of  the  action,, 
or  a  verdict  of  judgment,  as  the  case  may  require. 

Sec.  16-1.  A  motion  to  postpone  a  trial  on  the  ground 
of  the  absence  of  evidence  shall  only  be  made  upon 
affidavit  showing  the  materiality  of  tlie  evidence  expect- 
ed to  be  obtained  and  that  due  diligence  has  been  used 
to  procure  it.  The  court  may  aPso  require  the  moving 
party  to  state  upon  affidavit  the  evidence  which  he 
expects  to  obtain ;-  and  if  the  adverse  party  thereupon 
admit  that  such  evidence  would  be  given,  and  that  it  be 
considered  as  actually  given  on  the  trial,  or  offered  and 
overruled  as  improper,  the  trial  shall  not  be  postponed. 

Sec.  165.  The  party  obtaining  a  postponement  of  a 
trial  in  any  court  of  record  must,  if  required  by  the  ad- 
verse party,  consent  that  the  testimony  of  any  witness 
of  such  adverse  party,  who  is  in  attendance  be  then  ta- 
ken by  a  deposition  before  a  judge  or  clerk  of  the  court 
in  which  the  case  is  pending,  or  before  such  notary  pub- 
lic as  the  court  shall  indicate  which  must  accordingly  be 
done  ;  and  the  testimony  so  taken  may  be  read  on  the 
trial  with  the  same  effect,  and  subject  to  the  same  objec- 
tions as  if  the  vritness  was  produced. 
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CIIAPTEE    XIIL 
Trial  l>y  Jury. 

Section  ir,6.  Jury  how  drawn. 

167.  (^hallencre  to,  and  for  cause. 

168.  ChallengiJ  for  cause. 

169.  CUallen^e  how  tried. 

170.  Jury,  how  sworn. 

171.  >  Juror  becoming  sick. 

172.  Charge  to  jury. 

173.  Jury  may  decide  in  court,  or  retire,  duty  of  officer. 

174.  What  papers  jury  may  take. 

175.  Return  of  jury  for  instruction,  and  how  given. 

176.  Proceedings  when  jury  discharged  without  verdict.  ^ 

177.  Court  may  adjourn  during  absence  of  jury,  sealed  verdict. 
17a.  Verdict,  how  given. 

179.  May  be  corrected. 

180.  flow  recorded,  juror  disagreeing  to  be  sent  out  again. 

181.  Kinds  of  verdict. 

182.  Kinds  of  verdict. 

1^.  When  to  find'amount  of 'recovery. 

184.  Verdict  in  action  to  recover  specific  property. 

185.  Entry  in  minutes. 

186.  Jury  trial  may  be  waived. 

187.  Decision  of  court. 

188.  if  indings  of  fact  may  be  waived. 

189.  Preparing  and  submitting  findings. 

190.  Judgment  and  reference. 

191.  Reference. 

192.  In  what  cases. 

193.  In  what  caseft. 

194.  Qualifications. 

195.  Challenge,  trial  by  referees. 

196.  Report  of  referees. 

197.  Finding  and  judgment.     • 

198.  May  be^excepted  to,  effect  of. 

FORMATION    OF    JURY* 

Sec.  166.  When  the  action  is  called  for  trial  by  juryj  Jury  how 
the  clerk  shall  prepare  separate  ballots,  containing  the  ^'^*^^- 
names  of  the  jurors  summoned,  who  have  appeared  and 
not  been  excused,  and  deposit  them  in  a  box.  He  shall 
then  draw  from  the  box  twelve  names,  and  the  persons 
whose  names  are  drawn  shall  constitute  the  jury.  If  the 
ballots  become  exhausted  before  the  jury  is  complete,  or 
if  from  any  cause,  a  juror  or  jurors  be  excused  or  dis- 
charged, the  sheriff'  shall  summon,  under  the  direction 
of  the  court,  from  the  citizens  of  the  county,  and  not 
from  by-standers,  so  many  qualified  persons  as  may  be 
necessary  to  complete  the  jury.  The  jury  shall  consist 
of  twelve  persons,  unless  the  parties  consent  to  a  less 
number.  The  parties  may  consent  to  any  number  not 
less  than  three.  Snch  consent  shall  be  entered  by  the 
clerk  in  the  minutes  of  the  trial. 
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Sec.  167.  Eitlier  party  may  cliallenge  tlie  jurors, 
but  when  there  are  several  parties  on  either  side,  they 
shall  join  in  a  challenge  before  it  can  be  made.  The 
challenges  shall  be  to  individual  jurors,  and  shall  eitlier 
be  peremptory  or  for  cause.  Each  party  shall  be  en- 
titled to  four  pereniptoiy  challenges.  If  no  peremp- 
tory challenges  are  taken  until  the  panel  is  full,  tliey  must 
be  taken  by  the  parties  alternatively,  commencing  with 
the  plaintiff. 

Sec.  168.  Challenges  for  cause  may  be  taken  on  one 
or  more  of  the  following  grounds :  First,  A  want  of 
any  of  the  qualifications  prescribed  by  statute  to  render 
a  person  competent  as  a  juror.  Second.  Consanguinity 
or  affinity  within  the  fourth  degree  to  either  party. 
Third.  Standing  m  the  relation  of  guardian  and  ward, 
master  and  servant,  employer  and  clerk,  or  principal  and 
agent,  to  either  party,  or  being  a  member  of  the  family 
of  either  party,  or  a  party  in  business  with  eith- 
er party,  or,  being  security  on  any  bond  or  obliga- 
tion for  either  party.  Fourth.  Having  served  as  a  juror 
or  having  been  a  witness  on  a  previous  trial  between  the 
same  parties  for  the  same  cause  of  action.  Fifth.  Interest 
on  the  part  of  the  juror  in  the  event  of  the  action,  or  in  the 
main  question  involved  in  the  action,  except  the  interest 
of  the  juror  as  a  member  or  citizen  of  a  municipal  cor- 
poration. Sixth.  Having  an  unqualified  opinion  or 
belief  as  to  the  merits  of  the  action,  founded  upon 
knowledge  of  its  material  facts,  or  of  some  of  them. 
Seventh.  The  existence  of  a  state  of  mind  in  the  juror 
evincing  enmity  against  or  bias  to  or  against  either  party. 

Sec.  169.  Challenges  for  cause  shall  be  tried  by  the 
court.  Tne  juror  challenged,  and  any  other  person  may 
be  examined  as  a  witness  on  the  trial  of  the  challenge. 

Sec.  170.  As  soon  as  the  jury  is  completed,  an  oath 
or  affirmation  shall  be  administered  to  the  jurors,  in  sub- 
stance that  they,  each  of  them,  will,  well  and  truly  try 

the  matter  in  issue  between the  plaintiff,  and 

the  defendant,  and  a  true  verdict  render  according  to  the 
evidence. 

CO]S"DUCT   OF   THE   TRIAL. 

Sec.  171.  If,  after  the  empaneling  of  the  jnry  and 
before  a  verdict,  a  juror  become  sick,  so  as  to  be  unable 
to  perform  his  duty,  the  court  may  order  him  to  be  dis- 
charged. In  that  case  the  trial  may  proceed  wdth  the 
other  jurors,  or  a  new  jury  may  be  sworn,  and  the  trial 
begin  anew  ;  or  the  jury  may  be  discharged  and  a  new 
jury  then  or  afterward  empaneled. 


TRIAL  BY  .lURY. 
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Sec.  172.  In  charging  tlie  jury,  the  court  shall  state 
to  them  all  matters  of  law  which  it  thinks  necessary  for 
their  information  in  giving  their  verdict ;  and,  if  it  state 
the  testimony  of  the  case,  it  shall  also  inform  the  jury 
that  they  are  the  exclusive  judges  of  all  questions  of 
fact.  The  court  shall  furnish  to  either  party,  at  the  time 
upon  request,  a  statement  in  writing  of  the  points  of  law 
contained  in  the  charge,  or  shall  sign  at  the  time,  a 
statemei^t  of  such  points  prepared  and  submitted  by  the 
counsel  of  either  party. 

Sec.  173.  After  hearing  the  charge,  the  jury  may 
either  decide  in  court  or  retire  for  deliberation.  If  they 
retire,  they  shall  be  kept  together  in  a  room  provided 
for  them,  or  some  other  convenient  place,  under  the 
charge  of  one  or  more  officers,  until  they  agree  upon  thier 
verdict,  or  are  discharged  by  the  court.  The  officer 
shall,  to  the  utmost  of  his  ability,  keep  the  jury  together, 
separate  from  other  persons ;  he  shall  not  suffer  any  com- 
munication to  be  made  to  them,  or  make  any  himself, 
unless  by  order  of  the  court,  except  to  ask  them  if  they 
have  agreed  upon  their  verdict ;  and  he  shall  not,  before 
the  verdict  is  rendered,  communicate  to  any  person  the 
state  of  their  deliberations  or  the  verdict  agreed  upon. 

Sec.  174.  Upon  retiring  for  deliberation,  the  jury 
may  take  with  them  all  papers  which  have  been  received 
as  evidence  in  the  case,  except  depositions  and  copies  of 
such  papers  as  ought  not,  in  the  opinion  of  the  court,  to 
be  taken  from  the  person  having  them  in  possession  ;  and 
they  may  also  take  with  them  notes  of  the  testimony,  or 
other  proceedings  on  the  trial,  taken  by  themselves  or 
any  of  them,  but  none  taken  by  any  other  person. 

Sec.  175.  After  the  jury  have  retired  for  delibera- 
tion, if  there  be  a  disagreement  between  them  as  to  any 
part  of  the  testimony  or  if  they  desire  to  be  informed  of 
any  point  of  law  arising  in  the  cause,  they  may  require 
the  officer  to  conduct  them  into  court.  Upon  their  be- 
ing brought  into  court,  the  information  required  shall  be 
given  in  the  presence  of  or  after  notice  to  the  parties  or 
counsel. 

Sec.  176.  In  all  cases  where  a  jury  are  discharged, 
or  prevented  from  giving  a  verdict,  by  reason  of  accident 
or  other  cause,  during  the  progress  of  the  trial,  or 
after  the  cause  is  submitted  to  them,  the  action  may  be 
again  tried  immediately,  or  at  a  future  time,  as  the  court 
may  direct. 

Sec  J  77.  While  the  jury  are  absent,  the  court  may 
adjourn,  from  time  to  time,  in  respect  to  other  business ; 
but  it  shall  nevertheless  be  deemed  open  for  every  pur- 
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pose  connected  with  the  cause  suhmitted  to  the  jury, 
until  a  verdict  is  rendered,  or  the  jury  discharged.  The 
court  may  direct  the  jury  to  bring  in  a  sealed  verdict,  at 
the  opening  of  the  court,  in  case  of  an  agreement  dur- 
ing recess,  or  adjournment  for  the  day.  A  final  ad- 
jourumerit  of  the  court  for  the  term  shall  discharge  the 
jury. 

Sec.  178.  "When  the  jury  shall  have  agreed  upon 
their  verdict,  they  shall  be  conducted  into  court  by  the 
officer  having  them  in  charge,  their  names  shall  then  be 
called,  and  they  shall  be  asked  by  the  court,  or  clerk 
whether  they  have  agreed  upon  their  virdict ;  and  if  the 
foreman  answer  in  the  affirmative,  they  shall  on  being 
required,  declare  the  same ;  either  party  may  recjuire  the 
jury  to  be  polled. 

Sec.  179.  If  the  verdict  be  informal  or  insufficient 
in  not  covering  the  whole  issue  or  issues  submitted,  the 
verdict  may  be  corrected  by  the  jury,  under  the  advice 
of  the  court,  or  the  jury  may  be  again  sent  out. 

Sec.  180.  When  the  verdict  is  given,  and  is  not  in- 
formal or  insufficient,  the  clerk  shall  immediately  record 
it  in  full,  in  the  minutes,  and  shall  read  it  to  the  jury, 
and  iuquire  of  them  whether  it  be  their  verdict.  If  any 
juror  disagree,  the  jury  shall  be  again  sent  out ;  but  if 
no  disagreement  be  expressed,  the  verdict  shall  be  com- 
plete, and  the  jury  shall  be  discharged  from  the  case. 


THE  VERDICT. 
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Sec.  181.  The  verdict  of  the  jury  is  either  general 
or  special.  A  general  verdict  is  that  by  v/hich  they  pro- 
nounce generally  upon  all  or  any  of  the  issues,  either  in 
favor  of  the  plaintilf  or  defendant ;  a  special  verdict  is 
that  by  which  the  jury  find  the  facts  onl}^,  leaving  the 
judgment  to  the  court.  The  special  verdict  shall  pre- 
sent the  conclusions  of  fact  established  by  the  evidence, 
and  not  the  evidence  to  prove  them  ;  and  those  conclu- 
sions of  fact  shall  be  so  presented  as  that  notliing  shall 
remain  to  the  court  but  to  draw  from  them  conclusions 
of  law. 

Sec.  182.  In  an  action  for  the  recovery  of  money 
only,  or  specific  real  property,  the  jury  in  their  discre- 
tion, may  render  a  general  or  special  verdict.  In  all 
other  cases  the  court  may  direct  the  jury  to  find  a  spe- 
cial verdict  in  writing  upon  all  or  any  of  the  issues,  and 
m  all  cases  may  instruct  them,  if  they  render  a  general 
verdict,  to  find  upon   particular  questions  of  facfto   be 
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tliereon.  The  special  finding  or  verdict  shall  be  filed 
^dth  the  clerk  and  entered  upon  the  minutes.  AVhere  a 
special  finding  of  facts  shall  be  inconsistent  with  the 
general  verdict,  the  former  shall  control  the  latter,  and 
the  court  shall  give  judgment  accordingly. 

Sec.  183.  When  a  verdict  is  found  for  the  plaintiff 
In  an  action  for  the  recovery  of  money,  or  for  the  de- 
fendant when  a  counter  claim  for  the  recovery  of  money 
is  establislied  exceeding  the  amount  of  the  plaintifli's 
claim  as  established,  the  jury  shall  also  find  the  amount 
of  the  recovery. 

Sec.  184.  In  an  action  for  the  recovery  of  specific 
personal  ])roperty,  if  the  property  has  not  been  delivered 
to  the  plaintii,  or  the  defendant  by  his  answer  claim  a 
return  thereof,  the  jury,  if  their  verdict  be  in  favor  of 
the  plaintiff,  or  if^,  being  in  favor  of  the  defendant,  they 
also  find  that  he  is  entitled  to  a  return  thereof,  shall  find 
the  value  of  the  property,  and,  if  so  instructed,  the  value 
of  specific  portions  thereof,  and  may  at  the  same  time 
assess  the  damages,  if  any  are  claimed  in  the  complaint 
-o-r  answer,  which  the  prevailing  party  has  sustained  by 
reason  of  the  taking  or  detention  of  such  property. 

Sec.  185.  Upon  receiving  a  verdict,  an  entry  shall 
be  made  by  the  clerk  in  the  minutes  of  the  court,  speci- 
fying the  time  of  trial,  the  names  of  the  jurors  and  wit- 
nesses, ^nd  the  verdict ;  and  where  a  special  verdict  is 
foujsd,  either  the  judgment  rendered  thereon,  or,  if  the 
case  be  reserved  for  argument  or  further  consideration, 
the  order  thus  reserving  it. 
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Sec.  186.     Trial  by  jury  may  be  waived  by  the  sev-  jury  trial 


eral  parties  to  an  issue  of  fact  in  an  action  arising  on 
contract,  or  for  the  recovery  of  s])ecific  real  or  personal 
property,  with  or  without  damages,  and  with  the  assent 
of  the  court  in  other  actions,  in  the  manner  following : 
FivHt.  By  failing  to  appear  at  the  trial.  iSe(xmcL  By 
written  consent  in  xDcrson,  or  by  attorney,  filed  with  the 
clerk.  Third.  By  oral  consent,  in  open  court,  entered 
in  the  minutes. 

Sec.  187.  Upon  the  trial  of  a  question  of  fact  by 
the  court,  its  decision  shall  be  given  in  writing  and  filed 
with  the  clerk  within  ten  days  after  the  cause  is  submit- 
ted for  decision.  In  giving  the  decision  the  facts  found 
and  the  conclusions  of  law  shall  be  sepai-ately  stated. 
Judgment  upon  the  decision  shall  be  entered  accord- 
ingly. 
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Sec.  188.  Findings  of  fact  may  be  waived  by  the 
several  parties  to  an  issue  of  fact :  First,  By  failing  to 
appear  at  the  triaL  Second.  By  consent,  in  writing, 
filed  with  the  clerk.  Third.  By  oral  consent,  in  open 
court,  entered  in  the  minutes. 

Sec.  189.  At  the  time  the  cause  is  submitted  the 
judge  may  direct  either  or  both  of  the  parties  to  prepare 
iindings  of  facts,  unless  they  have  been  waived,  and 
when  so  directed  the  party  must,  within  two  days,  pre- 
pare and  serve  upon  his  adversary  and  submit  to  the 
judge  such  iindings,  and  may,  within  two  days  there- 
after, briefly  suggest  in  writing  to  the  judge  why  he 
desires  findings  upon  the  points  included  within  the 
findings  prepared  by  himself,  or  why  he  objects  to  find- 
ings upon  the  points  included  within  the  findings  pre- 
pared by  his  adversary.  The  judge  may  adopt,  modify 
or  reject  the  findings  so  submitted.  If  at  the  time  of 
the  submission  of  the  cause  the  judge  does  not  direct  the 
preparation  of  findings,  or  those  prepared  are  rejected, 
then  he  must  himself  prepare  the  findings. 

Sec.  190.  On  a  judgment  for  the  plaintiff  upon  an 
issue  of  law,  he  may  proceed  in  the  manner  prescribed 
by  the  first  two  subdivisions  of  section  one  hundred  and 
fifty-six  upon  the  failure  of  the  defendant  to  answer.  If 
judgment  be  for  the  defendant  upon  an  issue  of  law, 
and  the  taking  of  an  account  or  the  proof  of  any  fact  be 
necessary  to  enable  the  court  to  complete  the  judgment, 
a  reference  may  be  ordered,  as  in  that  section  provided. 

OF  references  and  trials  by  referee. 

Sec.  191.  A  reference  may  be  ordered  upon  the 
agreement  of  the  parties  filed  with  the  clerk  or  entered 
in  the  minutes — First^  to  try  any  or  all  of  the  issues  in 
an  action  or  proceeding,  whether  of  fact  or  of  law,  and 
to  report  a  finding  and  judgment  thereon;  second^  to 
ascertain  a  fact  necessary  to  enable  the  court  to  deter- 
mine an  action  or  proceeding. 

Sec.  192.  When  the  parties  do  not  consent,  the 
court  may,  upon  the  application  of  either,  or  of  its  own 
motion,  direct  a  reference  in  the  following  cases :  When 
the  trial  of  an  issue  of  fact  requires  the  examination  of 
a  long  account  on  either  side,  in  which  case  the  referees 
may  be  directed  to  hear  and  decide  the  whole  issue,  or  to 
report  upon  any  specific  question  of  fact  involved  there- 
in ;  or  when  the  taking  of  an  account  shall  be  necessary 
for  the  information  of  the  court  before  the  judgment,  or 
for  carrying  a  judgment  or  order  into  effect ;  or  when  a 
question  of  fact  other  than  upon  the  pleadings  sliall 
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arise,  upon  motion  or  otherwise,  in  any  stage  of  the 
action ;  or  when  it  is  necessary  for  the  information  of 
the  court  in  a  special  proceeding. 

Sec.  193.  A  reference  may  be  ordered  to  any  person 
or  persons,  not  •  exceeding  three,  agreed  upon  by  the 
parties.  If  the  party  do  not  agree,  the  court  or  judge 
may  appoint  one  or  more,  not  exceeding  three,  who 
reside  in  tlje  county  in  which  the  action  or  proceeding 
is  triable,  and  against  whom  there  is  no  legal  objection. 

Sec.  194.  When  the  appointment  of  referees  is 
made  by  the  judge,  each  referee  shall  be — Firsts  quali- 
fied as  a  juror  as  provided  by  statute;  second^  compe- 
tent as  a  juror  betw^een  the  parties. 

Sec.  195.  When  the  referees  are  chosen  by  the  court, 
each  party  shall  have  the  same  right  to  challenge  as  to 
such  referees,  to  be  made  and  determined  in  tlie  same 
manner  and  with  like  effect  as  in  the  formation  of  juries, 
except  that  neither  party  shall  be  entitled  to  a  peremp- 
tory challenge.  Subject  to  the  limitations  and  directions 
prescribed  in  the  order  of  reference,  the  trial  by  referees 
shall  be  conducted  in  the  same  manner  as  a  trial  by  the 
court.  They  shall  have  the  same  power  to  grant  ad- 
journments, to  administer  oaths,  to  preserve  order,  and 
punish  all  violations  thereof,  upon  such  trial,  and  to 
compel  the  attendance  of  witnesses,  and  to  punish  them 
for  non-attendance  or  refusal  to  be  sworn  or  to  testify,  as 
is  possessed  by  the  court.  The  objections  taken  to  the 
appointment  of  any  person  as  referee  must  be  heard  and 
disposed  of  by  the  court.  Affidavits  may  be  read  and 
witnesses  examined  as  to  such  objections. 

Sec.  196.  The  referees  must  report  their  findings  in 
writing  to  the  court  within  twenty  days  after  the  testi- 
mony is  closed,  and  the  facts  found  and  the  conclusions 
of  law  must  be  separately  stated  therein. 

Sec.  197.  The  finding  of  the  referee  upon  the  whole 
issue  must  stand  as  the  finding  of  the  court,  and  upon 
filing  of  the  finding  with  the  clerk  of  the  court,  judg- 
ment may  be  entered  thereon  in  the  same  manner  as  if 
the  action  had  been  tried  by  the  court. 

Sec.  198.  The  findings  of  the  referee  may  be  ex- 
cepted to  and  reserved  in  like  manner  as  is  made  by  the 
court.  When  the  referee  is  to  report  the  facts,  the  find- 
ing reported  has  the  effect  of  a  special  verdict. 

Sec.  199.  The  report  shall  be  filed  with  the  clerk ; 
if  filed  in  term  time,  either  party  may,  within  such 
time  as  may  be  prescribed  by  the  rules  of  court,  or  by 
special  order,  move  to  set  the  same  aside  or  for  judg- 
ment thereon,  or  such  order  or  proceeding  as  the  nature 
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EXC'EPTIOXS. 


of  the  ease  may  rcfjiiire.  If  tlie  report  Lc  filed  m  vaca- 
tion, tlie  like  proceedings  inaj  be  had  at  the  next  term 
following.  The  court  may  athrm  or  set  aside  the  report, 
either  in  wliole  or  in  part.  If  it  affirm  the  report,  it 
shall  give  judgment  accordingly.  If  the  report  be  set 
aside,  either  in  whole  or  in  part,  the  court  may  make 
another  order  of  reference  as  to  all  or  to  so  much  of  the 
report  as  is  set  aside  to  the  original  referees,  or  others, 
or  it  may  find  the  facts  and  determine  the  law  itself,  and 
give  judgment  accordingh^  Upon  a  motion  to  set  aside 
a  report,  the  conclusion  thereof  shall  be  deemed  and 
considered  as  the  verdict  of  a  jurv. 
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Exceptions. 

Sectiox  200.  Excf>ption  defined. 

201.  Exceptions,  when  implied. 

202.  Exceptions,  how  taken. 

203.  Bill  of  exceptions. 

204.  Settlement  of. 

205.  Exceptions  after  judgment. 

206.  When  exception  is  refused,  ap:)lication  to  Supreme  Court  to 

prove  same. 
'  207.    Proceedings  where  judgo  ceases  to  hold  office. 

Sec.  200.  An  exception  is  an  objection  upon  a  matter 
of  law^  to  a  decision  of  a  court,  judge,  or  referee,  in  an 
action  or  proceeding,  and  may  be  taken  by  either  party 
to  any  decisio]i  made  either  before  or  after  judgment, 
and,  except  as  provided  in  the  following  sections,  it  must 
be  taken  at  the  time  the  decision  is  made. 

Sec.  201.  The  adverse  party  is  deemed  to  have  ex- 
cepted to  the  verdict  of  the  jury,  or  the  iinal  decision  of 
the  court  or  referee,  to  an  c-rder  granting  or  refusing  a 
new  trial,  sustaining  or  overruling  a  demurrer,  striking 
out  a*pleading  or  any  part  thereof,  granting  or  refusing 
a  continuance,  granting  or  refusiiig  to  change  the  place 
of  trial ;  and  is  alsQ  deemed  to  ha\'e  excepted  to  every 
order,  ruling,  or  proceeding  made  or  liad  in  the  action 
or  proceeding,  either  before  or  after  judgment,  upon  an 
eX'  parte  application. 

Sec.  202.  No  particular  form  of  exception  is  re- 
quired. The  objection  must  be  stated,  w^ith  so  much  of 
the  evidence  or  other  matter  as  is  necessary  to  explain  it, 
and  no  more.  ]>ut  when  the  exception  is  to  the  verdict 
or  decision  upon  the  grounds  of  the  iusufiiciency  of  the 
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eridcnec  to  sustain  It,  the  objection  must  specify  the  par- 
ticulars in  which  such  evidence  is  alleged  to  be  insuf- 
•ficient. 

Sp:c.  203.     A  bill   containinii^   the  exception   to   any  Biii  of  ox- 
ruling  may  be  presented  to  the  judge  at  the  time  the  ccpuonu. 
ruling  is  made.     It  must  be  conformable  to  the  truth,  or 
be  at  the  time  corrected  until  it  is  so,  and  signed  bv  the 
judge  and  fil^d  by  tlie  clerk. 

Sec.  204:.     When  a  party  desires  to  have  an  exception,  settlement 
taken  at  a  trial,  settled  m  a  ball  of  exceptions,  he  must,  "^* 
i.vithin  ten  days  after  tlie  entry  of  judgment,  if  the  action 
were  tried  with  a  jury,  or  after  receiving  the  notice  of 
■entry  of  judgment,  ii  the  action  w^ere  tried  without  a 
jury,  or  such  further  tiuie  as  the  court  in  which  the 
.action  is  pendi.ng,  or  a  judge  thereof,  may  allow,  prepare 
-the  draft  of  a  bill  and  serve  the  same,  or  a  copy  thereof, 
upon  the  adverse  party.    Such  draft  must  corjtain  all  the 
exceptions  taken  upon  which  the  j)£iYty  relies.     AVlthin 
•ten  days  after  such  service  the  adverse  ])arty  may  pro- 
pose amendments  thereto,  and  serve  the  same,  or  a  copy 
fthereof,  upon  the  other  party.      The  ])roposed  bill  and 
.amendments  must,  within  ten  days  thereafter,  be  pre- 
:sented  by  the  party  seeking  the  settlement  of  the  bill  to 
the  judge  who  tried  or  heard  the  case,  upon  live  days' 
.notice  to  the  adverse  party;  or  be  delivered  to  the  clerk 
of  the  court  for  the  judge.     When  received  by  the  clerk 
he  must  immediately  deliver  them  to  the  judge,  if  he  be 
in  the  comUy;  if  he  be  absent  from  the  county,  and 
•cither  party  c'.esire  the  papers  to  be  forwarded  to  the 
judge,  the  clerk  must,  upon  notice  in  writing  of  such 
party,  immediately  forward  them  by  mail  or  other  safe 
■channel ;  if  not  thus  forwarded,  the  clerk  must  deliver 
them  to  the  judge  immediately  after  his  return  to  the 
county.     When  received  from  the  clerk,  the  judge  must 
designate  the  time  at  wdiich  he  vv^ill  settle  the  bill,  and 
the  clerk  must  immediately  notify  the  parties  of  such 
designation.     At  the  time  designated  the   judge  must 
settle  the  bill.  •  If  the  action  was  tried  before  a  referee, 
the  proposed  bill,  with  the  amendments,  if  any,  must  be 
presented  to  such  rcfei'ee  for  settlement  within  ten  days 
to  the  adverse  party,  and  thereupon  the  referee  shall 
settle  the  bill.      If  no  amendments  are  served,  or  if 
served  and  allowed,  the  ])roposed  bill  may  be  presejited, 
nvitli  the  amendments,  if  any,  to  the  judge  or  referee 
for  settlement,  without  notice  to  the  adverse  party.     It 
is  the  duty  of  the  judge  or  referee,  in  settling  the  bill, 
to  strike  out  of  it  all  redundant  and  useless  matter,  so 
that  the  exceptions  may  be  preseiited  as  briefly  as  pos- 
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application 
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Proceed- 
ins:s  when 
judge 
ceases  to 
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sible.  When  settled,  tlie  bill  must  be  signed  by  tlie 
judge  or  referee,  with  his  certificate  to  the  elfect  that  the 
same  is  correct  and  is  allowed,  and  shall  then  be  hied 
with  the  clerk. 

Sec.  205.  Exceptions  to  any  decision  made  after 
judgment  may  be  presented  to  the  judge  at  the  time  of 
such  decision,  and  be  settled  or  noted,  as  provided  in 
section  two  hundred  and  three,  and  a  bill  thereof  may  be 
presented  and  settled  afterwards,  as  provided  in  section 
two  hundred  and  four,  and  within  like  periods  after 
entry  of  the  order,  upon  appeal  from  which  such  deci- 
sion is  renewable. 

Sec.  206.  If  the  judge  in  any  case  refuse  to  allow  an 
exception  in  accordance  with  the  facts,  the  party  desiring 
the  bill  settled  may  apply  by  petition  to  the  Supreme 
Court  to  prove  the  same.  The  application  may  be  made 
in  the  mode  and  manner  and  under  such  regulations  as 
that  court  may  prescribe,  and  the  bill,  when  proven, 
must  be  certified  by  one  of  the  justices  of  said  court  as 
correct  and  hied  with  the  clerk  of  the  court  in  which  the 
action  was  tried,  and  when  so  filed,  it  has  the  same  force 
and  effect  as  if  settled  by  the  judge  who  tried  the  cause. 

Sec.  207.  If  the  judge  who  presided  at  the  trial 
ceases  to  hold  office  before  the  bill  is  tendered  or  settled, 
he  may  nevertheless  settle  such  bill,  or  the  party  may,  as 
provided  in  the  preceding  section,  apply  to  the  Supreme 
Court  to  prove  the  same. 
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New  Trials. 


Sectiok  208. 
20!). 
210. 
211. 


212. 
213. 
214. 


New  trial  defined. 

When  new  trial  may  be  granted. 

On  what  papers  moved  for. 

Notice  of  intention,  when  to  be  filea  and  what  to  contain : 

First— On  affidavits. 

Second — On  bill  of  exceptions. 

Third — On  statement. 

Fourth— On  minutes  of  court. 
What  constitutes  record  to  be  used  on  appeal. 
New  trial  by  order  of  court,  or  how  reviewed. 
Motion,  when  may  be  heard. 


New  trial 
defined. 


Sec.  206.  A  new  trial  is  a  re-examination  of  an 
issue  of  fact,  in  the  same  court,  after  a  trial  and  decision 
by  a  jury,  court  or  referees. 
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Sec.  209.  The  former  verdict  or  otlier  decision  may 
be  vacated,  and  a  new  trial  granted,  on  the  application  of 
the  party  aggrieved,  for  any  of  the  following  causes 
materially  affecting  the  substantial  rights  of  the  party ; 
First.  Irregularity  in  the  proceedings  of  the  court,  jury, 
or  adverse  party,  or  any  order  of  the  court  or  abuse  of 
discretion  by  which  either  party  was  prevented  from 
having  a  fair  trial.  Second.  Misconduct  of  the  jury ; 
and  whenever  any  one  or  more  of  the  jurors  have  been 
induced  to  assent  to  any  general  or  special  verdict,  or  to 
a  finding  on  any  question  submitted  to  them  by  the 
court,  by  a  resort  to  the  determination  of  chance,  such 
conduct  may  be  proved  by  the  affidavit  of  any  one  of 
the  jurors.  Third.  Accident  or  surprise,  which  ordi- 
nary prudence  could  not  have  guarded  against.  Fourth. 
Newly  discovered  evidence  material  for  the  party  mak- 
ing the  application,  which  he  could  not,  with  reasonable 
diligence,  have  discovered  and  produced  at  the  trial. 
Fifth.  Excessive  damages,  appearing  to  have  been  given 
under  the  influence  of  passion  or  prejudice.  Sixth.  In- 
sufficiency of  the  evidence  to  justify  the  verdict  or  other 
decision,  or  that  it  is  against  law.  Seventh.  Error  in 
law  occurring  at  the  trial  and  excepted  to  by  the  party 
making  the  application. 

Sec.  210.  When  the  application  is  made  for  a  cause 
mentioned  in  the  first,  second,  third  and  fourth  sub- 
divisions of  the  last  section,  it  must  be  made  upon  affida- 
vits ;  for  any  other  cause  it  may  be  made,  at  the  option 
of  the  moving  party,  either  upon  the  minutes  of  the 
court,  or  a  bill  of  exception,  or  a  statement  of  the  case 
prepared  as  hereinafter  provided. 

Sec.  211.  The  party  intending  to  move  for  a  new 
trial  must,  within  ten  days  after  the  verdict  of  the  jury, 
if  the  action  were  tried  by  a  jury,  or  after  notice  of  the 
decision  of  the  court  or  referee,  if  the  action  were  tried 
without  a  jury,  file  with  the  clerk  and  serve  upon  the 
adverse  party  a  notice  of  his  intention,  designating  the 
grounds  upon  which  the  motion  will  be  made,  and 
whether  the  same  will  be  made  upon  afiidavits,  or  the 
minutes  of  the  court,  or  a  bill  of  exception,  or  a  state- 
ment of  the  case. 

First — If  the  motion  is  to  be  made  upon  affidavits, 
the  moving  party  must,  within  ten  days  after  serving 
the  notice,  or  such  further  time  as  the  court  in  which  the 
action  is  pending,  or  a  judge  thereof,  may  allow,  file  such 
affidavits  with  the  clerk  and  serve  a  copy  upon  the  adverse 
party,  who  shall  have  ten  days  to  file  counter  affidavits, 
a  copy  of  which  must  be  served  upon  the  moving  party. 


When  new 
trial  maybe 
granted. 


On  what 
papers 
moved  for. 


Notice  of 
intention, 
when  to  be 
filed  and 
what  to 
contain. 


On  affida- 
vits. 
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On  hill  of 
exceptions; 


€>n  state" 


Second — If  tliG  motion  is  to  be  made  upon  a  bill  of 
exceptions,  and  no  bill  lias  already  been  settled  as  herein-- 
before  provided,  the  moving  party  shall  hav  e  the  same 
time  after  service  of  the  notice  to  prepare  and  obtain  a 
settlement  of  a  bill  of  exceptions  as  is  provided  after  the 
entry  of  judgment,  or  after  receiving  notice  of  such 
entry,  by  section  two  huridred  and  four,  and  the  bill 
shall  be  prepared  a"?id  settled  in  a  similar  manner.  If  a 
bill  of  exceptions  has  been  already  settled  and  filed 
when  the  notice  of  motion  is  given,,  such  bills  shall  be 
used  on  the  motion. 

Tlu'rd—11  the  motion  is  to  be  made  on  a- statement 
of  the  ca'se,  the  moviiig  party  must,  within  ten  days 
after  service  of  the  notice,  or  such  farther  time  as  the 
court  in  which  the  action  is  pending,  or  the  judge  there- 
of, may  allow,  prepare  a  draft  of  the  statement,  and 
serve  the  same,  o?  a  copy  thereof,  upon  the  adverse  party. 
If  such  proposed  statemen*  be  not  agreed  to  by  the  ad- 
verse party,  he  must,  within  ten  days  thereafter,  pre- 
pare amendments  thereto!/,  and  serve  tlie  same,  or  a  copy 
thereof,  upon  the  moving  party.  If  the  amendments  l)e 
adopted,  the  statement  shall  be  amended  accordingly, 
axnd  then  presented  to  the  judge  who  tried  or  heard  the 
cause  for  settlement,  or  be  delivered  to  the  clerk  of  the 
court  for  the  judge.  If  not  adopted,  the  proposed  state- 
ment and  amendments  shall,  within  ten  days  thereafter,, 
be  presented  by  the  moving  party  to  the  judge,  upon 
five  days'  notice  to  the  adverse  party,  or  delivered  to  the 
elerk  of  the  court  for  the  judge,  and  thereupon  the  same 
proceedings  for  the  settlement  of  'the  statement  shall  be 
taken  by  the  parties,  and  clerk  and  judge  as  are  required 
for  the  settlement  of  bills  of  exception  by  section  two 
hundred  and  four.  If  the  action  was  heard  by  a  ref- 
eree, the  same  proceedings  shall  be  had  for  the  settle- 
ment of  the  statement  by  him  as  are  required  by  that 
section  for  the  settlement  of  bills  of  exception  by  a 
referee.  If  no  amendments-  are  served  within  the  time: 
designated,  or,  if  served  and  allowed,  the  proposed  state- 
ment and  amendments,  if  any,  may  be  presented  to  the^ 
judge  or  referee  for  settlement  w^ithout  notice  to  the 
adverse  party.  When  ttie  notice  of  the  motion  desig- 
imtes,  as  the  ground  of  the  motion,  the  insufficiency  of 
the  evidence  to  justify  the  verdict  or  other  decision,  the^ 
statement  shall  specify  the  particulars  in  whieh'  such  evi- 
dence is  alleged  to-be  insufficient.  When  the  notice  des- 
ignates, as  the  ground  of  the  motion,  errors  in  law  occur- 
ring at  the  trial,  and  excepted  to  by  the  moving  party,, 
the  statement  shall  specify  particukir  Grrors  upon  whiek- 
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the  party  will  rely.  If  no  such  specifications  be  made, 
the  statenient  shall  be  disregarded  on  the  hearing  of  the 
motion.  It  is  the  duty  of  the  judge  or  referee,  in  set- 
tling the  statement,  to  strike  out  of  it  all  redundant  and 
useless  matter,  and  to  make  the  statement  truly  repre- 
sent the  case,  notwithstanding  the  assent  of  the  parties 
to  such  redundant  and  nseless  matter,  or  to  any  inaccu- 
rate statement.*  YvHien  settled,  the  statement  shall  be 
signed  by  the  judge  or  referee,  with  his  certiiicate  to  the 
effect  that  the  same  is  allowed,  and  shall  then  be  filed 
witli  the  clerk. 

Fourth. — When  the  motion  is  to  be  made  upon  the  on  minates 
minutes  of  the  court,  and  the  ground  of  the  motion  is  °^  ^^^^^' 
the  insufficiency  of  the  evidence  to  justify  the  verdict  or 
other  decision,  the  notice  of  motion  must  s])ecify  the  par- 
ticulars in  which  the  evidence  is  alleged  to  be  insuf- 
llcient ;  and,  if  the  ground  of  the  motion  be  errors  in 
law  occurring  at  the  trial,  and  excepted  to  by  the 
moving  party,  the  notice  must  specify  the  particular 
errors  npon  which  the  party  will  rely.  If  the  notice  do 
not  contain  the  specifications  here  indicated,  when  the 
motion  is  made  on  the  minutes  of  the  court,  the  motion 
must  be  denied. 

Sec.  212.     The  judgment  roll  and  the  affidavits,  or  what" con- 
bill  of  exceptions,  or  statement,  as  the  case  may  be,  used  orTtTbe^' 
on  the  hearing,  with  a  copy  of  the  order  made,  shall  ^^^^^<f  on  ap- 
eonstitute  the  record  to  be  used  on  appeal  from  the  order 
granting  or  refusing  a  new  trial,  unless  the  motion  be 
made  on  the  minutes  of  the  court,  and  in  that  case  the 
judgment  roil  and  a  statement  to  be  subsequently  pre- 
pared, with  a  copy  of  the  order,  shall  constitute  the 
record  on  appeal.     Such  subsequent  statement  shall  be  subsequent 
proposed  by  the  party  appealing,  or  intending  to  appeal,   statemenu 
within  ten  days  after  the  entry  of  the  order,  or  such, 
further  time  as  the  court  in  whicli  the  action  is  pending, 
or  a  judge  thereof,  may  allow,  and  the  same,  or  a  copy 
thereof,  be  served  upon  the  adverse  party,  who  shall  have 
ten  days  thereafter  to  prepare  amendments  thereto  and 
serve  the  same,  or  a  copy  thereof,  upon  the  party  appeal- 
ing, or  intending,  to  appeal ;  and  thereafter  proceedings 
shall  be  had,  and  within  like  periods,  for  the  settlement 
of  the  statement,  as  provided  by  section  two  hundred 
and  eleven;  but  the  statement  shall  only  contain  the 
gi'ounds  argued  before  the  court  for  a  new  trial,  and  so 
much  of  the  evidence  or  other  matter  as  may  be  neces- 
sary to  explain  them ;  and  it  shall  be  the  duty  of  the 
judge  to  exclude  all  other  evidence  or  matter  from  the 
btatement. 
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Sec.  213.  The  verdict  of  a  jury  may  also  be  vacated^ 
and  a  new  trial  granted  by  the  court  in  which  the  action 
is  pending,  on  its  own  motion,  without  the  appHcation  of 
either  of  the  parties,  when  there  has  been  such  a  plain 
disregard  by  the  jury  of  the  instructions  of  the  court,  or 
the  evidence  in  the  case,  as  to  satisfy  the  court  that  the 
verdict  was  rendered  under  a  misapprehension  of  such 
instructions,  or  under  the  influence  of  passion  or  preju- 
dice. The  order  of  the  court  may  be  reviewed  on  appeal 
in  the  same  manner  as  orders  made  on  motion  for  a  new 
trial,  and  a  statement  to  be  used  on  such  appeal  may  be 
prepared  in  the  same  manner  as  statements  after  a 
motion  is  heard  upon  the  minutes  of  the  court,  as  pro- 
vided in  section  two  hundred  and  twelve. 

Sec.  214-.  When  the  action  is  tried  by  a  District 
Judge  in  his  district,  out  of  the  county  of  his  residence, 
tlie  motion  for  a  new  trial  may,  upon  the  consent  of 
parties,  be  brought  to  a  hearing  before  such  judge  at 
chambers,  or  in  open  court,  in  the  county  of  his  resi- 
dence, or  in  any  other  county  of  his  district. 
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Judgment 
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Case  may  be 
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Sbction  215.  Judgment  to  be  entered  in  twenty- four  hours. 

216.  Case  may  be  brought  for  argument. 

217.  Counter  claim  exceeding  plaintiff's  demand. 

218.  In  replevin  j  udgment  to  be  in  the  alternative  and  with  damages* 
Gold  coin  or  currency  judgment. 

119.  Judgment-book. 

220.  Judgment  after  death. 

221.  Judgment-roll,  what  constitates. 

222.  Judgment  roll. 

223.  Docket,  how  kept,  and  what  to  contain. 

224.  Dockeft  open  for  inspection. 

225.  Transcript  filed  in  any  county  becomes  a  lien  there* 

Sec,  215.  When  the  trial  by  jury  has  been  had,  judg- 
ment shall  be  entered  by  the  clerk,  in  conformity  to  the 
verdictj  within  twenty-four  hours  after  the  rendition  of 
the  verdict,  unless  the  court  order  the  case  to  be  reserved 
for  argument,  or  further  consideration,  or  grant  a  stay 
of  proceedings. 

Sec.  216.  When  the  case  is  reserved  for  argument 
or  further  consideration,  as  mentioned  in  the  last  section, 
it  may  be  brought  by  either  party  before  the  court  for 
argument. 
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Sec.  217.  If  a  counter-claim,  established  at  the  trial, 
exceed  the  plaintiff's  demand,  judgment  for  the  defendant 
shall  be  given  for  the  excess ;  or,  if  it  appear  that  the 
defendant  is  entitled  to  any  other  affirmative  relief,  judg- 
ment shall  be  given  accordingly. 

Sec.  218.  In  an  action  to  recover  the  possession  of 
personal  property,  judgment  for  the  plaintiff  may  be  for 
the  possession,  or  value  thereof,  in  case  a  delivery  cannot 
be  had,  and  damages  for  the  detention.  If  the  property 
has  been  delivered  to  the  plaintiff,  and  the  defendant 
claim  a  return  thereof,  judgment  for  the  defendant  may 
be  for  the  return  of  the  property,  or  the  value  thereof, 
in  case  a  return  cannot  be  had,  and  damages  for  taking 
and  withholding  the  same.  In  an  action  on  a  contract 
or  obligation  in  writing  for  the  direct  payment  of  money, 
made  payable  in  a  specified  kind  of  money  or  currency, 
judgment  for  the  plaintiff,  whether  it  be  by  default  or 
after  verdict,  may  follow  the  contract  or  obligation,  and 
be  made  payable  in  the  kind  of  money  or  currency  speci- 
fied therein ;  and  in  all  actions  for  the  recovery  of  money, 
if  the  plaintiff  allege  in  his  complaint  that  the  same  was 
understood  and  agreed  by  the  respective  parties  to  be 
payable  in  a  specified  kind  of  money  or  currency,  and 
this  fact  is  admitted  by  the  default  of  the  defendant  or 
established  by  evidence,  the  judgment  for  the  plaintiff 
must  be  made  payable  in  the  kind  of  money  or  currency 
60  alleged  in  the  complaint ;  and  in  an  action  against 
any  person  for  the  recovery  of  money  received  by  such 
person  in  a  fiduciary  capacity,  or  to  the  use  of  another, 
judgment  for  the  plaintiff  must  be  made  payable  in  the 
kind  of  money  or  currency  so  received  by  such  person. 

Sec.  219.  The  clerk  shall  keep  among  the  records  of 
the  court  a  book  for  the  entry  of  judgments,  to  be  called 
the  Judgment  Book,  in  which  each  judgment  shall  be 
entered,  and  shall  specify  clearly  the  relief  granted,  or 
other  determination  of  the  action. 

Sec.  220.  If  a  party  die  after  a  verdict  or  decision 
upon  any  issue  of  fact,  and  before  judgment,  the  court 
may  nevertheless  render  judgment  thereon.  Such  judg- 
ment shall  not  be  a  lien  on  the  real  property  of  the 
deceased  party,  but  shall  be  payable  in  the  course  of  ad- 
ministration on  his  estate. 

Sec.  221.  Immediately  after  entering  judgment,  the 
clerk  must  attach  together  and  file  the  following  papers, 
which  constitute  the  judgment  roll :  First.  In  case  the 
complaint  be  not  answered  by  any  defendant,  the  sum- 
mons, with  the  affidavit  or  proof  of  service  and  the 
complaint,  with  a  memorandum  endorsed  thereon  that 
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the  default  of  the  defendant  in  not  answering  was  en- 
tered, and  a  copy  of  the  judgment.  Second,  In  all  other 
cases,  the  pleadings,  a  copy  of  the  verdict  of  the  jury,  or 
finding  of  the  court  or  referee,  and  a  copy  of  any  order 
made  on  demurrer  or  relating  to  a  change  of  parties,  and 
a  copy  of  the  judgment.  If  there  are  two  or  more  de- 
fendants in  the  action,  and  any  one  of  them  has  allowed 
judgment  to  pass  against  him  by  default,  the  summons, 
with  proof  of 'its  service  upon  such  defendant,  must  also  be 
added  to  the  other  papers  mentioned  in  this  subdivision. 

Sec.  222.  Immediately  after  the  filing  of  the  judg- 
ment roll,  the  clerk  shall  make  the  proper  entries  of  the 
judgm*ent,  under  appropriate  heads,  in  the  docket  kept 
by  him  ;  and,  from  the  time  the  judgment  is  docketed^ 
it  shall  become  a  lien  upon  all  the  real  property  of  the 
judgment  debtor,  not  exempt  from  execution,  in  the 
county  owned  by  him  at  the  time,  or  which  he  may  after- 
wards acquire,  until  the  said  lien  expires.  The  lien 
shall  continue  for  two  years,  unless  the  judgment  be 
previously  satisfied. 

Sec.  223.  The  docket  mentioned  in  the  last  section  is  a 
book  vfhich  the .  clerk  shall  keep  in  his  oftice,  with  each 
page  divided  into  eight  columns,  and  headed  as  follows  : 
Judgment  Debtors  ;  Judgment  Creditors ;  Judg- 
ment ;  Time  of  Entry ;  Where  Entered  in  Judgment 
Book;  Appeals — When  Taken;  Judgment  of  Ap- 
pellate Court ;  Satisfaction  of  Judgment,  when  En- 
tered. If  judgment  be  for  the  recovery  of  money  or 
damages,  the  amount  shall  be  stated  in  the  docket  under 
the  head  of  Judgment ;  if  the  judgment  be  for  any 
other  relief,  a  memorandum  of  the  general  character  of 
the  relief  granted  shall  be  stated.  The  names  of  the 
defendants  shall  be  entered  in  the  docket  in  alphabetical 
order. 

Sec.  224.  The  docket  kept  by  the  clerk  shall  be  open 
at  all  times,  during  office  hours,  for  the  inspection  of  the 
public,  without  charge ;  and  it  shall  be  the  duty  of  the 
clerk  to  arrange  the  several  dockets  kept  by  him  in  such 
a  m.anner  as  to  facilitate  their  inspection. 

Sec.  225.  A  transcript  of  the  original  docket,  certi- 
fied by  the  clerk,  may  be  filed  with  the  Hecorder  of  any 
other  county ;  and,  from  the  time  of  the  filing,  the  judg- 
ment shall  i3ecome  a  lien  upon  all  the  real  property  of 
the  judgment  debtor,  not  exempt  from  execution,  in 
such  county  owned  by  him  at  the  time,  or  which  he  may 
afterwards  acquire,  until  the  said  lien  expires.  The  lien 
shall  continue  for  two  years,  unless  the  judgment  be  pre- 
viously  satisfied. 


CilAPTEE  XYII. 
Of  tlie  Execution  of  Judgment  in  Civil  Actions* 

Section  228.  Time  when  execution  may  issue. 

827.  Wiiomay  i68ue  the  execution,  its  form,  to  whom  directed,  and 
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THE   EXECUTION". 

Sec.  226.  The  party  in  whose  favor  the  judgment  is 
given  may,  at  any  time  within  live  years  from  the  entry 
thereof,  issue  a  writ  of  execution  for  its  enforcement,  as 
prescribed  in  this  chapter  of  tliis  act. 

Sec  227.  The  writ  of  execution  shall  be  issued  in 
the  name  of  the  people  of  the  United  States  in  the  Ter- 
ritory of  Idaho,  sealed  with  the  seal  of  the  court,  and 
subscribed  by  the  clerk,  and  shall  be  directed  to  the 
sheriff,  and  shall  intelligibly  refer  to  the  judgment, 
stating  the  court,  the  county  where  the  judgment  roll  is 
Hied,  and,  if  it  be  for  money,  the  amount  thereof,  and 
the  amount  actually  due  thereon,  and  if  made  payable 
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in  a  specified  kind  of  money  or  currency,  as  provided 
in  section  two  hundred  and  eighteen,  the  execution 
shall  also  state  the  kind  of  money  or  currency  in  which 
the  judgment  is  payable,  and  shall  require  the  sheriff 
substantially  as  follows : 

First — If  it  be  against  the  property  of  the  judgment 
debtor,  it  shall  require  the  sheriff  to  satisfy  the  judg- 
ment, with  interest,  out  of  the  personal  property  of  such 
debtor ;  and  if  sufficient  personal  property  cannot  be 
found,  then  out  of  liis  real  property ;  or  if  the  judg- 
ment be  a  lien  upon  real  property,  tlien  out  of  the  real 
property  belonging  to  him  on  the  day  when  the  judg- 
ment was  docketed,  or,  if  the  execution  be  issued  to  a 
county  other  than  the  one  in  which  the  judgment  was 
recovered,  on  the  day  when  the  transcript  of  the  docket 
was  filed  in  the  office  of  the  recorder  of  such  county, 
stating  such  day  or  any  time  thereafter. 

Second — If  it  be  against  real  or  personal  property  in 
the  hands  of  the  personal  representatives,  heirs,  devisees, 
legatees,  tenants  of  real  property,  or  trustees,  it  shall 
require  the  sheriff  to  satisfy  the  judgment,  with  interest, 
out  of  such  property. 

Third — If  it  be  against  the  person  of  the  judgment 
debtor,  it  shall  require  the  sheriff  to  arrest  such  debtor 
and  commit  him  to  the  jail  of  the  county  until  he  pays 
the  judgment,  with  interest,  or  be  discharged  according 
to  law. 

Fourth — If  it  be  issued  on  a  judgment  made  payable 
in  a  specified  kind  of  currency,  as  provided  in  section 
two  hundred  and  eighteen  of  this  act,  it  shall  also  require 
the  sheriff  to  satisfy  the  same  in  the  kind  of  money  or 
currency  in  which  said  judgment  is  made  payable,  and 
the  sheriff  shall  refuse  payment  in  any  other  kind  of 
money  or  currency ;  and  in  case  of  levy  and  sale  of  the 
property  of  the  judgment  debtor,  he  shall  refuse  pay- 
ment from  any  purchaser  at  such  sale  in  any  other  kind 
of  money  or  currency  than  that  specified  in  the  execu- 
tion. The  sheriff  collecting  money  or  currency  in  the 
manner  required  by  this  act  shall  pay  to  the  plaintiff,  or 
party  entitled  to  recover  the  same,  the  same  kind  of 
money  or  currency  received  by  him,  and  in  case  of 
neglect  or  refusal  so  to  do,  he  shall  be  liable,  on  his 
official  bond,  to  the  judgment  creditor  in  three  times  the 
am.ount  of  the  money  so  collected. 

Fifth — If  it  be  for  the  delivery  of  the  possession  of 
real  or  personal  property,  it  shall  require  the  sheriff  to 
deliver  the  possession  of  the  same,  particularly  describing 
itj  to  the  party  entitled  thereto ;  and  may,  at  the  same 
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time,  I'equire  the  sheriff  to  satisfy  any  costs,  damages, 
rents  or  profits  recovered  by  the  same  judgment  out  of 
the  personal  property  of  the  person  against  whom  it  was 
rendered,  and  the  vakie  of  the  property  for  which  the 
judgment  w^as  rendered  to  be  specified  therein  if  a 
deHver}^  tliereof  cannot  be  had  ;  and  if  sufhcient 
personal  property  cannot  be  found,  then  out  of  the  real 
property,  as  provided  in  the  first  subdivision  of  this 
section. 

Sec.  228.  Satisfaction  of  a  judgment  may  be  entered 
in  the  clerk's  docket  upon  an  execution  returned  satis- 
fied, or  upon  an  acknowledgment  of  satisfaction  filed 
with  the  clerk,  made  in  the  manner  of  an  acknowledg- 
ment of  a  conveyance  of  real  property,  by  the  judgment 
creditor ;  or  by  his  endorsement  on  the  face  or  on  the 
margin  of  the  record  of  the  judgment ;  or  by  the  attor- 
ney, unless  a  revocation  of  his  authority  be  previously 
filed.  Wlienever  a  judgment  shall  be  satisfied  in  fact, 
otherwise  than  upon  an  execution,  it  shall  be  the  duty  of 
the  party  or  attorney  to  give  such  acknowledgment,  or 
make  such  endorsement,  and,  upon  motion,  the  court 
may  compel  it,  or  ma-y  order  the  entry  of  satisfaction  to 
be  made  without  it. 

Sec.  229v  When  a  writ  of  execution  is  issued  on  a 
judgment  recovered  against  two  or  more  persons  in  an 
action  upon  a  joint  contract,  in  which  action  all  the  de- 
fendants were  not  served  with  summonvS,  or  did  not 
appear,  it  shall  direct  the  sheriff  to  satisfy  the  judgment 
out  of  the  joint  property  of  all  the  defendants,  and  the 
individual  proj)erty  only  of  the  defendants  who  were 
served  or  who  appeared  in  the  action.  In  other  respects 
the  writ  shall  contain  the  directions  specified  in  sub- 
divisions one  and  four  of  section  two  hundred  and 
twenty  seven. 

Sec.  230*  The  execution  may  be  made  returnable  at 
any  time,  not  less  than  ten  nor  more  than  sixty  days, 
after  its  receipt  by  the  sheriff  to  the  clerk  with  whom 
the  judgment  roll  is  filed*  When  the  execution  shall 
iiave  been  returned,  it  shall  be  the  duty  of  the  clerk  to 
attach  the  same  to  the  judgment  roll.  If  any  real  estate 
be  levied  upon,  the  clerk  shall  recoi'd  the  execution  and 
the  return  thereto  at  large,  and  certify  the  same,  under 
his  hand,  as  true  copies,  in  a  book  to  be  called  tlie 
^'  Execution  Book,"  which  book  shall  be  indexed  with 
the  names  of  plaintiffs  and  defendants  in  execution, 
alphabetically  arranged,  and  kept  open  at  all  times 
during  office  hours  for  the  inspection  of  the  public,  with- 
out charge,  and  shall  be  evidence  of  the  contents  of  the 
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originals  whenever  they,  or  any  part  thereof,  rnay  be 
destroyed,  lost  or  mutilated. 

Seo.  231.  Where  the  judgment  requires  the  payment 
of  paoney  or  the  delivery  of  real  or  personal  property, 
the  s^me  raay  be  enforced  by  a  writ  of  execution  ;  when 
it  requires  the  performance  of  any  other  act,  a  certilied 
copy  of  the  judgment  maybe  served  upon  the  party 
against  whom  the  same  is  rendered  or  upon  the  person 
or  officer  required  thereby  or  by  law  to  obey  the  same. 
Obedience  thereto  may  be  enforced  by  the  court ;  and 
after  a  final  judginent  of  partition,  the  court  shall  have 
power  to  enfore  a  severance  of  the  possession. 

Sec.  232.  In  all  cases  other  than  for  the  recovery  of 
?noney  the  judgment  may  be  enforced  or  carried  into 
execution  after  the  lapse  of  five  years  from  the  date  of 
its  entry,  by  leave  of  the  court,  upon  motion,  or  by 
judgment  for  that  purpose  founded  on  supplemental 
pleadings. 

Sec.  233.  Notwithstanding  the  death  of  a  party  after 
the  judgment,  execution  thereon  may  be  issued,  in  case 
of  the  death  of  the  plaintiff,  the  same  as  if  he  were 
living,  upon  the  application  of  his  executor  or  adminis- 
trator, or  successor  in  interest,  by  the  court  in  which  the 
judgment  was  rendered  or  exists.  And  in  case  of  the 
"decease  of  the  defendant,  if  the  judgment  be  for  the  re- 
covery of  real  or  personal  property,  execution  may  be 
issued  and  executed  against  the  property  recovered  in  the 
same  manner  and  with  the  same  efiect  as  if  he  were  still 
living. 

Sec.  234.  Where  the  execution  is  against  the  prop- 
erty of  the  judgment  debtor,  it  may  be  issued  to  the 
sheriff  of  any  county  in  the  Territory.  Where  it  requires 
the  delivery  of  real  or  personal  property,  it  shall  be  issued 
to  the  sheriff  of  the  county  where  the  property,  or  some 
part  thereof,  is  situated.  Executions  may  be  issued  at 
the  sanae  time  to  different  counties. 

Sec.  235.  AH  goods,  chattels,  moneys,  and  other 
property,  real  and  personal,  of  the  judgment  debtor,  not 
exempt  by  law,  and  all  property  and  rights  of  property 
seized  and  held  under  attachment  in  the  action  shall  be 
liable  to  execution.  Until  a  levy,  property  shall  not  be 
affected  by  the  execution.  Shares  and  interests  in  any 
corporation  or  company  and  other  debts  and  credits,  and 
other  property  not  capable  of  manual  delivery,  may  be 
attached  on  execution  in  like  manner  as  upon  writs  of 
attachment.  Gold  dust  and  gold  and  silver  bullion  shall 
be  returned  by  the  officer  as  so  much  money  collected  at; 
it  its  current  value,  without  exposing  the  same  to  sale. 
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Sec.  23G.  All  real  and  personal  estate  belonging  to  property  of 
any  married  woman  at  the  time  of  lier  marriage,  and  San"lempt 
all  which  she  may  have  acquired  subsequently  to  such  fromexecu- 

1-11         1      n      r»  11  i-*i_i     1     tion  against 

marriage,  or  to  which  she  shall  atterward  become  entitled  herhusband 
in  her  own  right,  and  all  her  personal  earnings,  and  all  the 
issues,  rents  and  profits  of  such  real  estate,  shall  not  be 
liable  to  attachment  for  execution  upon  any  liability  or 
judgment  against  the  husband,  so  long  as  she  or  any 
minor  child  of  her  body  shall  be  living ;  provided,  that 
her  separate  property  shall  be  liable  for  debts  owing  by 
her  at  the  time  of  her  marriage. 

Sec.  237.     The  following  property  shall  be  exempt  whatex- 
from  execution,  except  as  herein  otherwise  specially  pro-  execution? 
vided  : 

I'li'st — Chairs,  tables,  desks  and  books,  to  the  value  of 
one  hundred  dollars,  belonging  to  the  judgment  debtor. 

Second — I^ecessary  household,  table  and  kitchen  fur- 
niture belonging  to  the  judgment  debtor,  including  stove, 
stovepipe  and  stove  furniture  of  whatever  kind,  w^earing 
apparel,  beds,  bedding  and  bedsteads,  and  provisions 
actually  provided  for  individual  or  family  use  sufficient 
for  three  months. 

Third — The  farming  utensils  or  implements  of  hus- 
bandry of  the  judgment  debtor ;  also,  two  oxen,  or  two 
horses,  or  two  mules,  and  their  harness ;  two  cows,  one 
cart  or  wagon,  and  food  for  such  oxen,  horses,  cows,  or 
mules,  for  three  months;  also,  all  seed  grain  or  vege- 
tables actually  provided,  reserved,  or  on  hand  for  the 
purpose  of  planting  or  sowing  at  any  time  within  the 
ensuing  six  months,  not  exceeding  in  value  the  sum  of 
two  hundred  dollars;  the  tools  and  implements  of  a 
mechanic  necessary  to  carry  on  his  trade ;  the  instru- 
ments and  chests  of  a  surgeon,  physician,  surveyor,  and 
dentist  necessary  to  the  exercise  of  their  profession,  with 
the  pi'ofessional  library ;  and  the  law  libraries  of  an 
attorney  and  counsellor ;  also,  the  wardrobe  and  books 
of  an  actor. 

Fourth — The  tents  and  furniture,  including  a  table, 
camp-stools,  bed  and  bedding  of  a  miner ;  also  his  rocker, 
shovels,  spades,  wheelbarrows,  pumps,  and  other  instru- 
ments used  in  mining,  wdth  provisions  necessary  for  his 
support  for  three  month. 

Fiftli — Two  oxen,  two  horses,  or  two  mules,  and  their 
harness,  and  one  cart  or  wagon,  by  the  use  of  which  a 
cartman,  teamster,  or  other  laborer,  habitually  earns  his 
living,  and  the  food  for  such  oxen,  horses,  or  mules,  for 
three  months ;  and  a  horse  used  by  a  physician  in  mak- 
ing his  professional  visits. 
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Sixth — All  fire  engines,  witli  carts,  buckets,  liose,  and 
apparatus  thereto  appertaining,  of  any  fire  company  or 
department  organized  under  any  law  of  this  Territory. 

Seventh — All  arms  and  accoutrements  required  by  law 
to  be  kept  by  any  person.  But  no  article  mentioned  in 
this  section  shall  be  exempt  from  execution  issued  upon 
a  judgment  recovered  for  its  price,  or  upon  a  mortgage 
thereon. 

Eighth — All  court  houses,  jails,  public  offices  and  build- 
ings, lots,  ground  and  personal  property,  the  fixtures, 
furniture,  books,  papers,  and  appurtenances  belonging 
and  pertaining  to  the  court  house,  jail  and  public  offices, 
belonging  to  any  county  in  this  Territory ;  and  all 
cemeteries,  public  squares,  parks  and  public  build- 
ings, town  halls,  markets,  buildings  appertaining  to 
the  lire  departments,  and  the  lots  and  grounds  thereto 
belonging  and  appertaining,  owned  or  held  by  any  town 
or  incorporated  city,  or  dedicated  by  such  town  or  city 
to  health,  ornament,  or  public  use. 

Sec.  238.  Any  single  man,  or  married  man  (his  wife 
joining  him  in  the  waiver),  may  waive  the  benefit,  if 
they  act  by  an  agreement  in  writing,  to  be  witnessed 
and  acknowledged  in  the  manner  required  in  a  deed  con- 
veying real  estate. 

Sec.  231>.  In  all  cases  the  defendant  himself  may 
select  the  property  which  is  exempt. 

Sec.  240.  If  the  property  levied  on  be  claimed  by  a 
third  person  as  his  property,  the  sheriff  shall  summon 
from  his  county  six  persons,  qualified  as  jurors,  between 
the  parties,  to  try  the  validity  of  the  claim.  He  shall 
also  give  notice  of  the  claim,  and  of  the  time  of  trial,  to 
the  plaintiff,  w^ho  may  appear  and  contest  the  claim 
before  the  jury.  The  jury  and  the  witnesses  shall  be 
sworn  by  the  sheriff,  and  if  their  verdict  be  in  favor  of 
the  claimant,  the  sheriff  shall  relinquish  the  levy,  unless 
the  judgment  creditor  give  him  a  sufficient  indemnity 
for  proceeding  thereon.  The  fees  of  the  jury,  the  sheriff 
and  the  witnesses  shall  be  paid  by  the  claimant,  if  the 
verdict  be  against  him ;  otherwise,  by  the  plaintiff.  On 
the  trial  the  defendant  and  the  claimant  may  be  exam- 
ined by  the  plaintiff  as  witnesses. 

Sec.  241.  The  sheriff  shall  execute  the  wTit  against 
the  property  of  the  judgment  debtor  by  levying  on  a 
sufficient  amount  of  property,  if  there  be  sufficient ;  col- 
lecting or  selling  the  things  in  action,  and  selling  the 
other  property,  and  paying  to  the  plaintiff,  or  liis 
attorney,  so  much  of  the  proceeds  as  will  satisfy  the 
judgment,  or  depositing  the  amount  with  the  clerk  of 
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the  court.  Any  excess  of  the  proceeds  over  tlie  jiulg- 
nient  and  the  sheriff's  fees  shall  be  returned  to  the  judg- 
ment debtor.  When  there  is  more  property  of  the 
judgment  debtor  than  is  sufficient  to  satisfy  the  judg- 
ment and  the  sheriff's  fees,  within  the  view  of  the  sheriff, 
he  shall  levy  only  on  such  part  of  the  property  as  the 
judgment  debtor  may  indicate ;  provided,  that  the  judg- 
ment debtor  be  present  and  indicate  at  the  time  of  the 
levy  such  part ;  and  j^'^'ovided,  that  the  property  indi- 
cated be  amply  sufficient  to  satisfy  such  judgment  and  fees. 

Sec.  242.     Before  the  sale  of  property  on  execution  Notice  of 
notice  thereof  shall  be  given  as  follows  :  gi!-en.^^ 

I^irst — In  case  of  perishable  property,  by  posting 
written  notices  of  the  time  and  place  of  sale  in  three 
public  places  of  the  precinct,  township  or  city  where  the 
sale  is  to  take  place,  for  such  time  as  may  be  reasonable, 
considering  the  character  and  condition  of  the  property. 

Second — In  case  of  other  personal  property,  by  posting 
similar  notices  in  three  public  places  in  the  precinct, 
township  or  city  w^here  the  sale  is  to  take  place  not  less 
than  five  nor  more  than  ten  days  successively. 

Third — In  case  of  real  property,  by  posting  similar 
notices,  particularly  describing  the  property,  for  twenty 
days  successively,  in  three  public  places  of  the  precinct, 
township  or  city  where  the  property  is  situated  and  also 
w^here  the  property  is  to  be  sold,  and  publish  a  copy 
thereof  once  a  week  for  the  same  period  in  some  news- 
paper published  in  tho  county,  if  there  be  one. 

Fourth — Y7hen  the  judgment  under  which  the  prop- 
erty is  sold  is  made  payable  in  a  specified  kind  of  money 
or  currency,  the  several  notices  required  by  this  section 
shall  state  the  kind  of  money  or  currency  in  which  bids 
may  be  made  at  such  sale,  which  shall  be  the  same  as 
that  specified  in  the  judgment. 

Sec.  243.     An  officer  sellinof  without  the  notice  pre-  clm^^ 

•11111  •  1     11     r      ('    •        /•  1  Beiiingf 

scribed  by  the   la^t   section   shall  forieit   five  hundred   without 
dollars  to  the  aggrieved  party  in  addition  to  his  actual  penalty, 
damages ;  and  a  person  wilfully  taking  down  or  defacing 
a  notice  posted,  if  done  before  the  sale  or  satisfaction  of 
the  judgment  (if  the  judgment  be  satisfied  before  the 
sale),  shall  forfeit  five  hundred  dollars. 

Sec.  244.  All  sales  of  property  under  execution  shall  saies  how 
be  made  at  auction  to  the  highest  bidder,  and  shall  be  conducted 
made  between  the  hours  of  nine  in  the  morning  and  ^nq 
in  the  afternoon.  After  sufiicient  property  has  been 
sold  to.  satisfy  the  execution,  no  more  shall  be  sold. 
Neither  the  officer  holding  the  execution  nor  his  deputy 
shall  become  a  purchaser  at  such  sale.     When  the  sale  is 
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of  personal  property,  capable  of  manual  delivery,  it  shall 
be  within  view  of  those  who  attend  the  sale,  and  be  sold 
in  such  parcels  as  are  likely  to  bring  the  highest  prices ; 
and  when  the  sale  is  of  real  property,  and  consists  of 
several  known  lots  or  parcels,  they  shall  be  sold  sepa- 
i-ately ;  or  when  a  portion  of  such  real  property  is 
claimed  by  a  third  person,  and  he  requires  it  to  be  sold 
separately,  such  portion  shall  be  thus  sold.  The  judg- 
ment debtor,  if  present  at  the  sale,  may  also  direct  the 
order  in  which  property,  real  or  personal,  shall  be  sold, 
when  such  property  consists  of  several  known  lots  or 
parcels,  or  of  articles  which  can  be  sold  to  advantage 
separately ;  and  the  sheriff  shall  be  bound  to  follow  such 
directions. 

Sec.  2J:5.  If  a  purchaser  refuse  to  pay  the  amount 
bid  by  him  for  property  struck  off  to  him  at  a  sale  under 
execution,  the  officer  may  again  sell  the  property,  at  any 
time,  to  the  highest  bidder ;  and  if  any  loss  be  occasioned 
thereby,  the  officer  may  recover  the  amount  of  such  loss, 
with  costs,  by  motion,  upon  previous  notice  of  &Ye  days 
before  any  court,  or  before  any  justice  of  the  peace,  if 
the  same  shall  not  exceed  his  jurisdiction. 

Sec.  2i6.  Such  court  or  justice  shall  proceed,  in  a 
summary  manner,  to  give  judgment  and  issue  execution 
therefor  forthwith  ;  but  the  defend ai^t  may  claim  a  jury. 
And  the  same  proceeding  may  be  had  against  any  sub- 
sequent purchaser  who  may  refuse  to  pay ;  and  the 
officer  may,  in  his  discretion,  thereafter  reject  the  bid  of 
any  person  so  refusing. 

Sec.  24T.  The  two  preceding  sections  shall  not  be 
construed  to  make  the  officer  liable  for  any  more  than  the 
amount  bid  by  the  second  or  subsequent  purchasers  and 
the  amount  collected  from  the  purchaser  refusing  to  pay. 

Sec.  248.  When  the  purchaser  of  any  personal  prop- 
erty, capable  of  manual  delivery,  shall  pay  the  purchase 
money,  the  officer  making  the  sale  shall  deliver  to  the 
purchaser  the  property,  and,  if  desired,  shall  execute  and 
deliver  to  him  a  certificate  of  the  sale  and  payment. 
Such  certificate  shall  convey  to  the  purchaser  all  the 
right,  title  and  interest  which  the  debtor  had  in  and  to 
such  property  on  the  day  the  execution  was  levied. 

Sec.  249.  When  the  purchaser  of  any  personal  prop- 
erty not  capable  of  manual  delivery  shall  pay  the  pur- 
chase money,  the  officer  making  the  sale  shall  execute 
and  deliver  to  the  purchaser  a  certificate  of  sale  and  pay- 
ment. Such  certificate  shall  convey  to  the  purchaser  all 
right,  title  and  interest  which  the  debtor  had  in  and  to 
such  property  on  the  day  the  execution  was  levied. 
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Sec.  250.  Upon  a  sale  of  real  property,  tlie  purchaser 
shall  be  substituted  to,  and  acquire  all  the  right,  title, 
interest  and  claim  of  the  judgment  debtor  thereto ;  and 
when  the  estate  is  less  than  a  leasehold  of  two  years'  un- 
expired term,  the  sale  shall  be  absolute.  In  all  other 
cases  the  property  shall  be  subject  to  redemption,  as  pro- 
vided in  this  chapter.  The  officer  shall  give  to  the  pur- 
chachaser  a  certificate  of  sale,  containing — Firsts  a  par- 
ticular description  of  the  real  property  sold ;  second^  the 
price  bid  for  each  distinct  lot  or  parcel ;  third,  the  whole 
price  paid ;  fourth,  when  subject  to  redemption,  it  shall 
be  so  stated.  And  when  the  judgment  under  which  the 
sale  has  been  made  is  made  payable  in  a  specified  kind 
of  money  or  currency,  the  certificate  shall  also  state  the 
kind  of  money  or  currency  in  which  such  redemption 
may  be  made,  and  which  shall  be  the  same  as  that  speci- 
fied in  the  judgment.  A  duplicate  of  such  Certificate 
shall  be  filed  in  the  ofiice  of  the  recorder  of  the  county. 

Sec.  251.  Property  sold  subject  to  redemption,  as 
provided  in  the  last  section,  or  any  part  sold  separately, 
may  be  redeemed  in  the  manner  hereinafter  provided, 
by  the  following  persons,  or  their  successors  in  interest : 
First.  The  judgment  debtor,  or  his  successor  in  interest, 
in  the  whole  or  any  part  of  the  property.  Second.  A 
creditor  having  a  lien  by  judgment  or  mortgage  on  the 
property  sold.  The  persons  mentioned  in  the  second 
subdivision  of  this  section  are  in  this  act  termed 
^'  redemptioners." 

Sec.  252.  The  judgment  debtor,  or  a  redemptioner, 
may  redeem  the  property  from  the  purcl^^ser  within  six 
months  after  the  sale  on  paying  the  purchaser  the 
amount  of  his  purchase,  with  eighteen  per  cent,  tliereon 
in  addition,  together  with  the  amount  of  any  assessments 
or  taxes  which  the  purchaser  may  have  paid  thereon ; 
and  if  the  purchaser  be  also  a  creditor,  having  a  lien 
prior  to  that  of  the  redemptioner  other  than  the  judg- 
ment under  which  the  purchase  was  made,  the  amount 
of  such  lien,  with  interest. 

Sec  253.  If  the  property  be  so  redeemed  by  a  re- 
demptioner, either  the  judgment  debtor  or  another  re- 
demptioner may,  within  sixty  days  after  the  last  redemp- 
tion, again  redeem  it  from  the  last  redemptioner  on 
paying  the  sum  paid  on  such  last  redemption,  with  four 
per  cent,  thereon  in  addition,  and  the  amount  of  any 
assessments  or  taxes  which  the  said  last  redemptioner 
may  have  paid  thereon  after  the  redemption  by  him, 
with  interest  on  such  amount,  and  the  amount  of  any 
liens  held  by  said  last  redemptioner  prior  to  his  own, 
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witli  interest  in  addition ;  promded.^  tliat  the  judgment 
under  which  the  property  was  sold  need  not  be  paid  at 
a  lien.  The  property  may  be  again  redeemed,  and  as 
often  as  the  debtor  or  a  redemptioner,  within  sixty  days 
after  the  last  redemption,  pay  the  amount  of  the  last  re- 
demption, with  four  per  cent,  thereon  in  addition,  and 
the  amount  of  any  assessments  or  taxes  which  the  said 
last  previous  redemptioner  paid  after  the  redemption  by 
him,  with  interest  thereon,  and  the  amount  of  any  liens 
other  than  the  judgment  under  which  the  property  was 
sold,  held  by  the  said  last  redemptioner  previous  to  his 
own,  with  interest.  Notice  of  redemption  shall  be  given 
to  the  sherilf.  If  no  redemption  be  made  within  six 
months  after  sale,  the  purchaser  or  his  assignee,  shall  be 
entitled  to  a  conveyance ;  or  if  so  redeemed  whenever 
sixty  days  have  expired,  and  no  other  redemption  has 
been  made,  and  notice  thereof  given,  the  time  for  re- 
demption shall  have  expired,  and  the  last  redemptioner, 
or  his  assignee,  be  entitled  to  a  sheriff's  deed.  If  the 
debtor  redeem  at  any  time  before  the  time  for  redemp- 
tion expires,  the  effect  of  the  sale  shall  be  terminated, 
and  he  be  restored  to  his  estate. 

Sec.  254.  The  payments  mentioned  in  the  last  tw^o 
sections  may  be  made  to  the  purchaser  or  redemptioner, 
as  the  case  may  be,  or  for  him,  to  the  officer  who  made 
the  sale.  When  the  judgment  under  which  the  sale  has 
been  made  is  payable  in  a  specified  kind  of  money  or 
currency,  said  payments  shall  be  made  in  the  same  kind 
of  money  or  currency,  and  a  tender  of  the  money  shall 
be  equivalent^to  payment. 

Sec.  255.  A  redemptioner  shall  produce  to  the 
officer,  or  person  from  whom  he  seeks  to  redeem,  and 
serve  with  his  notice  to  the  sheriff — First^  a  copy  of  the 
docket  of  the  judgment  under  wdiicli  he  claims  tlie  right 
to  redeem,  certified  by  the  clerk  of  the  court,  or  of  the 
county,  where  the  judgment  is  docketed ;  or,  if  he  re- 
deem upon  a  mortgage  or  other  lien,  a  note  of  the  record 
thereof,  certified  by  the  recorder  ;  second^  a  copy  of  any 
assignment  necessary  to  establish  his  claim,  verified  by 
the  affidavit  of  himself,  or  of  a  subscribing  witness 
thereto  ;  and,  tliird^  an  affidavit  by  himself,  or  his  agent, 
showing  the  amount  then  actually  due  on  the  lien. 

Sec.  256.  Until  the  expiration  of  the  time  allowed 
for  redemption,  the  court  may  restrain  the  commission 
of  any  w^aste  on  the  projDcrty,  by  order  granted,  with  or 
without  notice,  on  the  application  of  the  purchaser  or  the 
judgnient  creditor.  But  it  shall  not  be  deemed  waste 
for  the  person  in  possession  of  the  property  at  the  time 
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of  sale,  or  entitled  to  possession  afterward  during 
the  period  allowed  for  redemption,  to  continue  to  use  it 
in  the  same  manner  in  which  it  w^as  previously  used,  or 
to  use  it  in  the  ordinary  course  of  husbandry,  or  to 
make  the  necessary  repairs  of  buildings  thereon,  or  to 
use  wood  or  timber  on  the  property  therefor,  or  for  the 
repair  of  fences,  or  for  fuel  in  his  family,  wdiile  he  occu- 
pies the  property. 

Sec.  257.  The  purchaser,  from  the  time  of  the  sale 
until  a  redemption,  and  a  redemptioner,  from  the  time 
of  his  redemption  until  another  redemption,  shall  be  en- 
titled to  receive  from  the  tenant  in  possession  the  rents, 
issues  and  profits  of  the  property  sold,  or  the  value  of 
the  use  and  occupation  thereof ;  provided^  that  in  the 
case  the  property  shall  b6  redeemed  as  provided  in  this 
act,  the  amount  of  such  rents  and  profits  which  he  may 
have  been  entitled  to  claim  or  receive,  unless  such  claim 
shall  be  re-leased  to  the  person  claiming  such  right  of 
redemption,  shall  be  deducted  from  the  amount  which 
such  purchaser  or  redemptioner  would  be  entitled  to 
receive  on  such  redemption. 

Sec.  258.  If  the  purchaser  of  the  real  property  sold 
on  execution,  or  his  successor  in  interest,  be  evicted 
therefrom  in  consequence  of  irregularity  in  the  proceed- 
ings concerning  the  sale  or  of  the  removal  or  discharge 
of  the  judgment,  he  may  recover  the  price  paid,  with 
interest,  from  the  judgment  creditor.  If  the  purchaser 
of  property  at  a  sheriff's  sale,  or  his  successor  in  interest, 
fail  to  recover  possession  in  consequence  of  irregularity 
in  the  proceedings  concerning  the  sale,  or  because  the 
property  sold  was  not  subject  to  execution  and  sale,  the 
court  having  jurisdiction  thereof  shall,  on  petition  of  such 
party  in  interest,  or  his  attorneys,  revive  the  original  judg- 
ment for  the  amount  paid  by  such  purchaser  at  the  sale, 
with  interest  thereon,  from  the  time  of  payment,  at  the 
same  rate  that  the  original  judgment  bore;  and  when  so 
revived,  the  said  judgment  shall  have  the  same  effect  as 
the  original  judgment  of  said  court,  of  that  date,  and 
bearing  interest  as  aforesaid;  and  any  other  or  after 
acquired  property,  rents,  issues  or  profits  of  the  said 
debtor  shall  be  liable  to  levy  and  sale  under  execu- 
tion in  satisfaction  of  such  debt;  provided,  that  no 
property  of  such  debtor  sold,  l)ona  fide,  before  the  filing 
of  such  petition  shall  be  subject  to  the  lien  of  such  judg- 
ment; and  provided  further,  that  notice  of  the  filing  of 
such  petition  shall  be  made  by  filing  a  notice  thereof  in 
the  recorder's  office  of  the  county  where  such  property 
may  be  situated,  and  that  said  judgment  shall  be  revived 
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in  the  name  of  tlie  original  plaintiff,  or  plaintiffs,  for  tlie 
nse  of  said  petitioner,  the  party  in  interest.  All  sales 
ordered  by  the  court  shall  be  conducted  in  the  same 
manner  as  sales  upon  execution. 
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Sec.  259.  "When  an  execution  against  property  of 
the  judgment  debtor,  or  of  any  one  of  several  debtors  in 
the  same  judgment  issued  to  the  sheriff  of  the  county 
where  he  resides,  or,  if  he  do  not  reside  in  this  Territory, 
to  the  sheriff  of  the  county  where  the  judgment  roll  is 
filed,  is  returned  unsatisfied,  in  whole  or  in  part,  the 
judgment  creditor,  at  any  tim.e  after  such  return  is  made, 
is  entitled  to  an  order  from  the  judge  of  the  court,  or  a 
probate  judge,  requiring  such  judgment  debtor  to  appear 
and  answer  concerning  his  property  before  such  judge, 
or  a  referee  appointed  by  him,  at  a  time  and  place  speci- 
fied in  the  order ;  but  no  judgment  debtor  must  be  re- 
quired to  attend  before  a  judge  or  referee  out  of  the 
county  in  which  he  resides. 

Sec.  260.  After  the  issuing  of  an  execution  against 
propertyj  and  upon  proof  by  affidavit  of  a  party,  or  other- 
wise, to  the  satisfaction  of  the  court;  or  of  a  judge 
thereof,  or  a  probate  judge,  that  any  judgment  debtor 
has  property  w^hich  he  unjustly  refuses  to  apply  towards 
the  satisfaction  of  the  judgment,  such  court  or  judge 
may,  by  an  order,  require  the  judgment  debtor  to  appear 
at  a  specified  time  and  place  before  such  judge,  or  a 
referee  appointed  by  him,  to  answer  concerning  the  same ; 
and  such  proceedings  may  thereupon  be  had  for  the  appli- 
cation of  the  property  of  the  judgment  debtor  toward 
the  satisfaction  of  the  judgment  as  are  provided  upon 
the  return  of  an  execution.  Instead  of  the  order  requir- 
ing the  attendance  of  the  judgment  debtor,  the  judge 
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may,  upon  affidavit  of  tlie  judgment  creditor,  his  agent 
or  attorney,  if  it  appear  to  him  that  there  is  danger  of  the 
debtor  absconding,  order  the  sherift'  to  arrest  the  debtor 
and  bring  him  before  such  judge.  Upon  being  brought 
before  the  judge,  he  may  be  ordered  to  enter  into  an 
undertaking,  with  Jjufficient  security,  tliat  he  will  attend, 
from  time  to  time,  before  the  judge,  or  referee,  as  shall 
be  directed  during  the  pendency  of  proceedings,  and 
until  the  final  determination  thereof,  and  will  not  in  the 
meantime  dispose  of  any  portion  of  the  property  not 
exempt  from  execution.  In  default  of  entering  into  such 
undertaking,  he  may  be  committed  to  prison. 

Sec.  261.  After  the  issuing  of  an  execution  against 
property,  and  before  its  return,  any  person  indebted  to 
the  judgment  debtor  may  pay  to  the  sheriff  the  amount 
of  his  debt,  or  so  much  thereof  as  may  be  necessary  to 
satisfy  the  execution,  and  the  sheriff's  receipt  shall  be  a 
sufficient  discharge  for  the  amount  so  paid. 

Sec.  262.  After  the  issuing  or  return  of  an  execu- 
tion against  property  of  a  judgment  debtor,  or  of  any 
one  of  several  debtors  in  the  same  judgment,  or  upon 
proof  by  affidavit,  or  otherwise,  to  the  satisfaction  of  the 
judge,  that  any  person  or  corporation  has  property  of 
such  judgment  debtor,  or  is  indebted  to  him  in  an 
amount  exceeding  fifty  dollars,  the  judge  may,  by  an 
order,  require  sucn  person  or  corporation,  or  any  officer 
or  member  thereof,  to  appear,  at  a  specified  time  and 
place,  before  him,  or  a  referee  appointed  by  him,  and 
answer  concerning  the  same. 

Sec.  263.  Witnesses  may  be  required  to  appear  and 
testify  before  the  judge,  or  referee,  upon  any  proceed- 
ings under  this  act  in  the  same  manner  as  upon  the  trial 
of  an  issue. 

Sec.  264.  The  judge  or  referee  may  order  any  prop- 
erty of  the  judgment  debtor-not  exempt  from  execution 
in  the  hands  of  such  debtor,  or  any  other  person,  or  due 
to  the  judgment  debtor,  to  be  applied  towards  the  satis- 
faction of  the  judgment. 

Sec.  265.  If  it  appears  that  a  person  or  corporation 
alleged  to  have  property  of  the  judgment  debtor,  or  to 
be  indebted  to  him,  claims  an  interest  in  the  property 
adverse  to  him,  or  denies  the  debt,  the  court  or  judge 
may  authorize,  by  an  order  made  to  that  effect,  the 
judgment  creditor  to  institute  a  suit  against  such  person 
or  corporation  for  the  recovery  of  such  interest  or  debt ; 
and  the  court  or  judge  may,  by  order,  forbid  a  transfer  or 
other  disposition  of  such  interest  or  debt  until  an  action 
can  be  commenced  and  prosecuted  to  judgment.  •  Such 
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order  may  be  modified  or  vacated  by  a  judge  gi^anting 
the  same,  or  the  court  in  which  the  action  is  brought,  at 
any  time,  upon  such  terms  as  may  be  just. 

Sec.  266.  If  any  person,  party  or  witness  disobey  an 
order  of  the  referee,  properly  made,  in  the  proceedings 
before  him  under  this  act,  he  may  be  punished  by  the 
court  or  judge  ordering  the  reference,  for  a  contempt. 


Proceed- 
ings in  fore- 
closure. 


CHAPTEK  XIX. 
Action  for  tlie  Foreclosure  of  Mortgages, 

Section  267.  Proceedings  in  foreclosure  suits. 

268.  Surplns  money. 

269.  Proceedings  when  debt  secured  Jails  dne  at  different  times, 

270.  Nuisance  defined  and  actions  for. 

271.  Waste,  actions  for. 

272.  Trespass  for  cutting  or  carrying  away  trees  ;  actions  for, 

273.  Measure  of  damages. 

274.  Damages  in  forcible  entry,  etc. 

275.  Actions  to  quiet  title. 

276.  When  plaintiff  cannot  recover  costs. 

277.  Title  terminating  ;  what  the  rerdict  and  judgment. 

278.  Value  of  improvements  allowed  as  a  set  off. 

279.  Order  to  survey  and  measure  the  land  in  dispute, 

280.  Order,  what  to  contain  and  how  served. 

281.  Mortgage  not  a  conveyance. 

282.  Injunction  during  foreclosure. 

283.  Damages  for  injury  to  the  possession. 

284.  Action  not  prejudiced  by  alienation. 

285.  Mining  claims,  local  rules  govern. 

Sec.  267,  There  can  be  but  one  action  for  the 
recovery  of  any  debt,  or  the  enforcement  of  any  right 
secured  by  mortgage  upon  real  estate  or  personal  prop- 
erty, which  action  must  be  in  accordance  with  the  pro- 
visions of  this  act.  In  such  action  the  court  may,  by  it& 
judgment,  direct  a  sale  of  the  encumbered  property,  or 
so  much  thereof  as  may  be  necessary,  and  the  application 
of  the  proceeds  of  the  sale  to  the  payment  of  the  costs 
of  the  court  and  the  expenses  of  the  sale,  and  the  amount 
due  to  the  plaintiff ;  and  if  it  appear  from  the  sheriff's 
return  that  the  proceeds  are  insufficient,  and  a  balance 
still  remains  due,  judgment  can  then  be  docketed  for 
such  balance  against  the  defendant  or  defendants  per- 
sonally for  the  debt,  and  it  becomes  a  lien  on  the  real 
estate  of  such  judgment  debtor,  as  in  other  cases  on 
which  execution  may  be  issued.  'No  person  holding  a 
conveyance  from  or  under  the  mortgagor  of  the  property 
mortgaged,  or  having  a  lien  thereon,  which  conveyance 
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or  lien  does  not  appear  of  record  in  the  proper  office  at 
the  time  of  the  commencement  of  the  action,  need  be 
made  a  party  to  such  action ;  and  the  judgment  therein 
rendered  and  the  proceedings  therein  had  are  as  conclu- 
Bive  against  the  party  holding  such  unrecorded  convey- 
ance or  lien  as  if  he  had  been  made  a  party  to  the  action. 

Sec.  268.     If  there  be  surplus  money  remaining  after  surpii 
payment  of  the  amount  due  on  the  mortgage,  lien,  or  ^^uey. 
encumbrance,  with  costs,  the  court  may  cause  the  same 
to  be  paid  to  the  person  entitled  to  it,  and  in  the  mean- 
time may  direct  it  to  be  deposited  in  court. 

Sec.  269.  If  the  debt  for  which  the  mortgage,  lien  when  debt 
or  encumbrance  is  held  be  not  all  due,  so  soon  as  suffi-  secured. 
cient  of  the  property  has  been  sold  to  pay  the  amount 
due,  with  cost,  the  sale  shall  cease ;  and  afterwards,  as 
often  as  more  becomes  due  for  principal  or  interest,  the 
court  may,  on  motion,  order  more  to  be  sold.  But  if  the 
property  cannot  be  sold  in  portions  without  injury  to  the 
parties,  the  whole  may  be  ordered  to  be  sold  in  the  first 
instance,  and  the  entire  debt  and  costs  paid,  there  being 
a  rebate  of  interest  where  such  rebate  is  proper. 

Actions  for  Nuisance,  Waste  and  Wilful  Trespass 

in  Certain  Cases  on  Real  Property. 

Sec.  270.  Anything  that  is  injurious  to  health,  or  Nuisance 
indecent,  or  offensive  to  the  senses,  or  an  obstruction  to  acu°Jg  ^^^ 
the  free  use  of  property,  so  as  to  interfere  with  the  com- 
fortable enjoyment  of  life  or  property,  is  a  nuisance  and 
the  subject  of  an  action.  Such  action  may  be  brought 
by  any  person  whose  property  is  injuriously  affected,  or 
whose  personal  enjoyment  is  lessened  by  the  nuisance ; 
and  by  the  judgment  the  nuisance  may  be  enjoined  or 
abated,  as  well  as  damages  recovered. 

Sec.  271.      If  a  guardian,  tenant  for  life  or  years,  ^aste.  ac- 
joint  tenant,  or  tenant  in  common  of  real  property,  com-  tions  for. 
mit  waste  thereon,  any  person  aggrieved  by  the  waste 
may   bring  an  action  against   him   therefor,  in  which 
action  there  may  be  judgment  for  treble  damages. 

Sec.  272.  Any  person  who  shall  cut  down  or  carry  ^^^^  ^^^ 
off  any  wood  or  underwood,  tree  or  timber,  or  girdle  or  actions  for. 
otherwise  injure  any  tree  or  timber  on  the  land  of  an- 
other person,  or  on  the  street  or  highway  in  front  of  any 
person's  house,  village  or  city  lot,  or  cultivated  grounds, 
or  on  the  commons,  or  public  grounds  of  any  city  or 
town,  or  on  the  street  or  highway  in  front  thereof,  with- 
out lawful  authority,  shall  be  liable  to  the  owner  of  such 
land,  or  to  such  city  or  town,  for  treble  the  amount  of 
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damages  wliicli  may  be  assessed  therefor  in  a  civil  action 
in  any  court  having  jurisdiction. 

Sec  273.  ]^othing  in  the  last  section  shall  authorize 
the  recovery  of  more  than  the  just  value  of  timber 
taken  from  uncultivated  wood  land  for  the  repair  of  the 
public  highway  or  bridges  upon  the  land  or  adjoining  it. 

Sec.  274.  If  a  person  recover  damages  for  a  forcible 
or  unlawful  entry  in  or  upon,  or  detention  of,  any  build- 
ing,  or  any  cultivated  real  property,  judgment  may  be 
entered  for  three  times  the  amount  at  which  the  actual 
damages  are  assessed. 
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Actions  to  Deterintne  Conflicting  Claims  to  Real 

Property*  and  OtUer  Provisions  relating  to  Actions  Concern- 
ing Real  £]3tate. 

Sec.  275.  An  action  may  be  brought  by  any  person 
against  another  who  claims  an  estate  or  interest  in  real 
property  adverse  to  him  for  the  purpose  of  determining 
such  adverse  claim. 

Sec  276^.  If  the  defendant  in  such  action  disclaimt  in 
his  answer  any  interest  or  estate  in  the  property,  or  suffer 
judgment  to  be  taken  against  him  without  answer,  the 
plaintiS  shall  not  recover  costs. 

Sec.  277.  In  an  action  for  the  recovery  of  real  prop- 
erty, when  the  plaintiff  shows  a  right  to  recover  at  the 
time  tlie  action  was  commenced,  but  it  appears  that  bis- 
right  has  terminated  during  the  j)endency  of  the  action^ 
the  verdict  and  judgment  shall  be  according  to  the  fact, 
and  the  plaintiif  may  recover  damages  for  withholding 
the  property. 

Sec  278.  "When  damages  are  claimed  for  withhold- 
ing the  property  recovered,  upon  which  permanent  im^ 
provements  have  been  made  by  a  defendant,  or  those, 
under  whom  he  claims  holding  under  color  of  title,  ad- 
versely to  the  claims  of  the  plaintift",  in  good  faith,  the 
value  of  such  improvements  shall  be  allowed  as  a  set-oft 
against  such  damages. 

Sec  279.  The  court  in  which  an  action  is  pending 
for  the  recovery  of  real  property,  or  for  damages  for  an 
injury  thereto,  may,  on  motion,  upon  notice,  by  either 
party,  for  gc«od  cause  shown,  grant  an  order  allowing 
to  such  party  the  right  to  enter  upon  the  property,  and 
make  survey  and  measurement  thereof,  and  of  any  tun- 
nels, shafts  or  drifts  thereon,  for  the  purpose  of  the 
action,  even  though  entry  for  such  purpose  has  to  be 
made  through  other  lands  belonging  to  parties  to  the 
action. 
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Sec.  2S0.  The  order  shall  describe  the  property,  and 
a  copy  thereof  shall  be  served  on  the  owner  or  occupant ; 
and  thereupon  such  party  may  enter  upon  the  property, 
with  necessary  surveyors  and  assistants,  and  make  such 
survey  and  measurentents ;  but  if  any  unnecessary  injury 
be  done  to  the  property,  he  shall  be  liable  therefor. 

Sec.  281.  A  mortgage  of  real  property  shall  not  be 
deemed  a  conveyance,  whatever  its  terms,  so  as  to  enable 
the  owner  of  the  mortgage  to  recover  possession  of  the 
real  property  without  a  foreclosure  and  sale. 

Sec.  282.  The  court  may,  by  injunction,  on  good 
cause  shown,  restrain  the  party  in  possession  from  doing 
any  act  to  the  injury  of  real  property  during  the  fore- 
closure of  a  mortgage  thereon,  or  after  a  sale  on  execu- 
tion, before  a  conveyance. 

Sec.  283.  When  real  property  shall  have  been  sold 
on  execution,  the  purchaser  thereof,  or  any  person  who 
may  have  succeeded  to  his  interest,  may,  after  his  estate 
becomes  absolute,  recover  damages  for  injury  to  the 
property  by  the  tenant  in  possession  after  sale  and  before 
possession  is  delivered  under  the  conveyance. 

Sec.  284:.  An  action  for  the  recovery  of  real  prop- 
erty against  a  person  in  possession  cannot  be  prejudiced 
by  an  alienation  made  by  such  person,  either  before  or 
after  the  commencement  of  the  action. 

Sec.  285.  In  actions  respecting  mining  claims  proof 
must  be  admitted  of  the  customs,  usages  or  regulations 
established  [and  in  force  at  the  bar,  diggings,  or  in  the 
district  embracing  such  claims ;  and  such  customs, 
usages  and  regulations,  when  not  in  conflict  with  the 
laws  of  this  Territory,  must  govern  the  decision  of  the 
action. 
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CHAPTER  XX. 


Actions  for  Partition  of  Real  Property* 

Section  286.  Who  majj  bring  actions  for  partition. 

287.  Interest  of  all  parties  must  be  set  forth. 

288.  Lien-holders  who  are  not  made  parties. 

289.  Plaintiff  must  file  notice  of  lis  pendens. 

290.  Persons  interested  to  be  summoned. 

291.  Unknown  parties  may  be  served  by  publication. 

292.  Answer  of  defendants  what  to  contain. 

293.  Rights  of  parties  ascertained  in  the  action. 

294.  Partial  partition, 

295.  Lien-holdera  made  parties,  or  their  rights  aecerttinod  by 

referee. 


148 


PARIITION    OF   REAL    PROrERTT.  ' 


Who  may 

"bring  ac- 
tions for 
partition. 


Interest  of 
all  oartiea 
must  be  set 
forth. 


Sectiou  296.  Lien-holders  notified  to  appear  before  referee. 

297.  Sale,  partition,  referee. 

298.  Partition  made  according  to  the  rights  of  the  parties. 

299.  Report  of  referees. 

300.  Court  may  set  aside  or  affirm  report ;  upon  whom  judgment 

to  be  conclusive. 

301.  Tenants  for  less  than  ten  years  not  aflfected- 

302.  Expenses  of  partition  apportioned. 

303.  Lien  charged  according  to  its  share. 

304.  Estate  for  life,  etc.,  may  be  pet  apart. 

305.  Application  of  proceeds. 

306.  Other  securities  may  first  be  required  to  be  exhausted. 

307.  Proceeds  of  sale,  disposition  of. 

308.  When  the  cause  may  be  continued  for  the  determinatioo  (^ 

claims. 

309.  Sales  by  referees  must  be  at  auction. 

310.  Terms  of  sale  directed  by  the  court. 

811.  Security  for  purchase  money  may  be  taken  by  referee. 

812.  Tenants,  compensation  for  their  estate. 

313.  Court  may  fix  such  compensation. 

314.  Court  must  protect  tenants  unknown, 

315.  Future,  contingent,  or  rested  interest  protected. 
816.  Terms ;  separate  sale. 

317.  Who  may  not  be  purchasers. 

S18.  Referees  must  report  sale  to  the  court. 

319.  If  confirmed,  conveyances  may  be  executed. 

320.  Lien-holder,  a  purchaser. 

321.  Conveyances  recorded  will  be  a  bar  against  partie*. 

322.  Proceeds  of  sale  to  be  invested. 

323.  Investment  made  in  recorder's  name. 

324.  Securities  taken  in  the  names  of  parties  in  interest. 

325.  Duty  of  recorder  making  inyestments. 

326.  Partition  ;  unequal  compensation  adjudged. 

327.  Share  of  infant  paid  to  guardian. 

328.  Guardian  of  insane  person  to  receiye  proceeds. 

329.  Guardian  may  consent  to  partition  without  action. 

330.  Costs,  a  lien  upon  the  shares  of  the  parties. 
831.  Single  referees  may  be  appointed. 

332.  Abstract  of  title. 


Seo.  286. 
possession  of 


hold  and  are  in 
or  joint  tenants 


When  several  co-tenants 
real  property,  parceners, 
in  common,  in  which  one  or  more  of  them  have  an 
estate  of  inheritance,  or  for  life  or  lives,  or  for  years,  an 
action  may  be  bronght  by  one  or  more  such  persons  f(3r 
a  partition  thereof,  according  to  the  respective  rights  of 
the  persons  interested  therein ;  and  for  a  sale  of  such 
property,  or  a  part  of  it,  if  it  appear  that  a  partition 
cannot  be  made  without  great  prejudice  to  the  owners. 
Sec  287.  The  interests  of  all  persons  in  the  property, 
whether  such  persons  be  known  or  unknown,  shall  be  set 
forth  in  the  complaint,  specifically  and  particularly,  as 
far  as  known  to  the  plaintiff ;  and  if  one  or  more  of  the 
parties,  or  the  share  or  quantity  of  interest  of  any  of  the 
parties,  be  unknown  to  the  plaintiff,  or  be  uncertain  or 
contingent,  or  the  ownership  of  the  inheritance  depend 
upon  an  executory  devise,  or  the  remainder  be  a  contin- 
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gent  remainder,  so  that  such  parties  cannot  be  named, 
that  fact  shall  be  set  forth  in  the.  complaint. 

Sec.  288.  No  persons  who  have  or  claim  any  liens 
upon  the  property,  by  mortgage,  judgment,  or  other- 
wise, need  be  made  ^Darties  to  the  action,  unless  such 
liens  be  matters  of  record. 

Sec.  289.  Immediately  after  filing  the  complaint  the 
plaintiff  shall  record  in  the  office  of  the  recorder  of  the 
county,  or  of  the  several  counties,  in  wdiich  the  property 
is  situated  a  notice  of  the  pendency  of  the  action,  con- 
taining the  names  of  the  parties,  so  far  as  known,  the 
object  of  the  action,  and  a  description  of  the  property  to 
be  aifected  thereby.  From  the  time  of  the  tiling  it 
shall  be  deemed  notice  to  all  persons. 

Sec.  290.  The  summons  shall  be  directed  to  all  the 
joint  tenants  and  tenants  in  common,  and  all  persons 
having  any  interest  in  or  any  liens  of  record,  by  mort- 
gage, judgment,  or  otherwise,  upon  the  property,  or 
upon  any  particular  portion  thereof,  and  generally  to  all 
persons  unknown  who  have  or  claim  any  interest  in  the 
property. 

Sec.  291.  If  a  party  having  a  share  or  interest  is  un- 
known, or  any  one  of  the  known  parties  reside  out  of  the 
Territory  or  cannot  be  found  therein,  and  such  fact  is 
made  to  appear  by  affidavit,  the  summons  may  be  served 
on  such  absent  or  unknown  party  by  publication,  as  in 
other  cases.  When  publication  is  made,  the  summons 
as  published  shall  be  accompanied  by  a  brief  description 
of  the  property  which  is  the  subject  of  the  action. 

Sec.  292.  The  defendants  who  have  been  personally 
served  with  the  summons  and  a  certified  copy  of  the 
complaint,  or  who  have  appeared  without  such  service, 
shall  set  forth  in  their  answers,  fully  and  particularly, 
the  origin,  nature  and  extent  of  their  respective  inter- 
ests in  the  property  ;  and  if  such  defendants  claim  a  lien 
upon  the  pi-operty,  by  mortgage,  judgment  or  otherwise, 
they  shall  state  the  original  amount  and  date  of  the  same, 
and  the  amount  remaining  due  thereon,  and  whether 
the  amount  has  been  secured  in  any  way  or  not,  and, 
if  secured,  the  extent  and  nature  of  the  security,  or 
they  shall  be  deemed  to  have  waived  their  right  to  such 
lien. 

Sec.  293.  The  rights  of  several  parties,  plaintiff  as 
well  as  defendants,  may  be  put  in  issue,  tried  and  deter- 
mined in  such  action ;  and  when  a  sale  of  the  premises 
is  necessary,  the  title  shall  be  ascertained  by  proof  to  the 
satisfaction  of  the  court  before  the  judgment  of  sale 
shall  be  made ,  and  when  service  of  the  complaint  has 
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been  made  by  publication,  like  proof  shall  be  required  of 
the  right  of  the  absent  or  unknown  parties  before  such 
judgment  is  rendered,  except  that,  where  there  are  sev- 
eral unknown  persons  having  an  interest  in  the  prop- 
erty, their  rights  may  be  considered  together  in  the 
action,  and  as  between  themselves. 

Sec.  294.  Whenever  from  any  cause  it  is,  in  the 
opinion  of  the  court,  impracticable  or  highly  inconve- 
nient to  make  a  complete  partition,  in  the  tirst  instance, 
among  all  the  parties  in  interest,  it  shall  be  lawful  for 
the  court  to  first  ascertain  and  determine  the  share  or 
interest  respectively  held  by  the  original  co-tenants,  and 
thereupon  to  adjudge  and  cause  a  partition  to  be  made 
as  if  such  original  co-tenants  were  the  parties,  and  sole 
parties  in  interest,  and  the  only  parties  to  the  action,  and 
thereafter  to  proceed  in  like  manner  to  adjudge  and 
make  partition  separately  of  each  share,  or  portion  so 
ascertained  and  allotted,  as  between  those  claiming  under 
the  original  tenant,  to  whom  the  same  shall  have  been 
so  set  apart,  or  allow  them  to  remain  tenants  in  common 
thereof,  as  they  may  desire. 

Sec.  295.  If  it  appear  to  the  court,  by  the  certifi- 
cate of  the  county  recorder,  or  by  the  sworn  or  verified 
statement  of  any  person  who  may  have  examined  and 
searched  the  records,  that  there  are  outstanding  liens  or 
encumbrances  of  record  upon  such  real  property,  or  any 
part  or  portion  thereof,  which  existed  and  were  of  record 
at  the  time  of  the  commencement  of  the  action,  and  the 
persons  holding  such  liens  are  not  made  parties  to  the 
action,  the  court  must  either  order  such  persons  to  be 
made  parties  to  the  action,  by  an  amendment  or  supple- 
mental complaint,  or  appoint  a  referee  to  ascertain 
whether  or  not  such  liens  or  encumbrances  have  been 
paid,  or,  if  not  paid,  what  amount  remains  due  thereon, 
and  their  order  among  the  liens  or  encumbrances  sev- 
erally held  by  such  persons  and  the  parties  to  the  action, 
and  whether  the  amount  remaining  due  thereon  has 
been  secured  in  any  manner,  and,  if  secured,  the  nature 
and  extent  of  the  security. 

Sec.  296-  The  plaintifE  shall  cause  a  notice  to  be 
served,  a  reasonable  time  previous  to  the  day  for  appear- 
ance before  the  referee  appointed,  as  provided  in  the 
last  section,  on  each  person  having  outstanding  liens  of 
record  who  is  not  a  party  to  the  record,  and  is  not  a 
party  to  the  action,  to  appear  before  the  referee  at  a 
specified  time  and  place,  to  make  proof  by  his  own  affi- 
davit or  otherwise  of  the  true  amount  due,  or  to  become 
due,  contingently  or  absolutely,  thereon.      In  case  such 
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person  be  absent,  or  liis  residence  be  unknown,  service 
may  be  made  by  publication,  or  notice  to  his  agent, 
under  the  direction  of  the  court,  in  such  manner  as  may 
be  proper.  The  report  of  the  referee  thereon  shall  be 
made  to  the  court,  and  shall  be  confirmed,  modilied  or 
set  aside,  and  a  new  reference  ordered,  as  the  justice  of 
the  case  may  require. 

Sec.  297.  If  it  be  alleged  in  the  complaint  and  estab- 
lished by  evidence,  or  if  it  appear  by  the  evidence  with- 
out such  allegation  in  the  complaint,  to  the  satisfaction 
of  the  court,  that  the  property,  or  any  part  of  it,  is  so 
situated  that  partition  cannot  be  made  without  great  prej- 
udice to  the  owners,  the  court  may  order  a  sale  thereof. 
Otherwise,  upon  the  requisite  proofs  being  made,  it  shall 
order  a  partition,  according  to  the  respective  rights  of 
the  parties,  as  ascertained  by  the  court,  and  appoint  ref- 
erees therefor ;  and  shall  designate  the  portion  to  remain 
undivided  for  the  owners  whose  interests  remain  un- 
known or"  are  not  ascertained. 

Sec.  298.  In  making  the  partition  the  referee  shall 
divide  the  property  and  allot  the  several  portions  thereof 
to  the  respective  parties,  quality  and  quantity  relatively 
considered,  according  to  the  respective  rights  of  the 
parties,  pursuant  to  the  provisions  of  this  act,  designating 
the  several  portions  by  proper  land  marks,  and  may 
employ  a  surveyor,  with  the  necessary  assistants,  to  aid 
therein. 

Sec.  299.  The  referees  shall  make  a  report  of  their 
proceedings,  specifying  therein  the  manner  of  executing 
their  trust,  describing  the  property  divided,  and  the 
shares  allotted  to  each  party,  with  a  particular  descrip- 
tion of  each  share. 

Sec.  300.  The  court  may  confirm,  change,  modify  or 
set  aside  the  report,  and,  if  necessary,  appoint  new  ref- 
erees. Upon  the  report  being  confirmed,  judgment  shall 
be  rendered  that  such  partition  be  effectual  forever, 
which  judgment  shall  be  binding  and  conclusive — First^ 
on  all  persons  named  as  parties  to  the  action  and  their 
legal  representatives,  who  have  at  the  time  any  interest 
in  the  property  divided,  or  any  part  thereof,  as  owners 
in  fee,  or  as  tenants  for  life,  or  for  years ;  or  as  entitled 
to  the  reversion,  remainder,  or  the  inheritance  of  such 
property,  or  any  part  thereof,  after  the  termination  of  a 
partioular  estate  therein,  and  who  by  any  contingency 
may  be  entitled  to  a  beneficial  interest  in  the  property, 
or  who  have  an  interest  in  any  undivided  share  thereof, 
as  tenants  for  years  or  for  life ;  second^  on  all  persons 
interested  in  the  property  who  may  be  unknown  to  whom 
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notice  shall  have  been  given  of  the  action  for  partition 
by  publication ;  and,  third^  on  all  other  persons  claiming 
from  such  parties  or  persons,  or  either  of  them.  And 
no  judgment  is  invalidated  by  reason  of  the  death  of  any 
party  before  linal  judgment  or  decree,  but  such  judg- 
ment or  decree  is  as  conclusive  against  the  heirs,  legal 
representatives  or  assigns  of  such  decedent  as  if  it  had 
been  entered  before  his  death. 

Sec.  301.  But  such  judgment  and  partition  shall  not 
affect  tenants  for  years  less  than  ten  to  the  whole  of  the 
property  which  is  the  subject  of  the  partition. 

Sec.  302.  The  expenses  of  the  referees,  including 
those  of  a  surveyor  and  his  assistants,  w^hen  employed, 
shall  be  ascertained  and  allowed  by  the  court,  and  the 
amount  thereof,  together  with  the  fees  allowed  by  the 
court  to  the  referees,  shall  be  apportioned  among  the 
different  parties  to  the  action  equitably. 

Sec.  303.  When  a  lien  is  on  an  undivided  interest  or 
estate  of  any  of  the  parties,  such  lien,  if  a  partition  be 
made,  shall  thenceforth  be  a  charge  only  on  the  share 
assigned  to  such  party;  but  such  share  shall  be  first 
charged  with  its  just  proportion  of  the  costs  of  the  par- 
tition in  preference  to  such  lien. 

Sec.  304.  When  a  part  of  the  property  only  is 
ordered  to  be  sold,  if  there  be  an  estate  for  life  or  years 
in  an  undivided  share  of  the  whole  property,  such  estate 
may  be  set  off  in  any  part  of  the  property  not  ordered 
to  be  sold. 

Sec.  305.  The  proceeds  of  the  sale  of  the  encum- 
bered property  shall  be  applied,  under  the  direction  of 
the  court,  as  follows :  First.  To  pay  its  just  proportion 
of  the  general  costs  of  the  action.  Second.  To  pay  the 
cost  of  the  reference.  Third.  To  satisfy  and  cancel  of 
record  the  several  liens,  in  their  order  of  priority,  by 
payment  of  the  sums  due  and  to  become  due,  the  amount 
due  to  be  verified  by  affidavit  at  the  time  of  payment. 
Fourth.  The  residue  among  the  owners  of  the  property 
sold,  according  to  their  respective  shares  therein. 

Sec.  306.  Whenever  any  party  to  an  action  who 
holds  a  lien  upon  the  property,  or  any  part  thereof,  has 
other  securities  for  the  payment  of  the  amount  of  such 
lien,  the  court  may,  in  its  discretion,  order  such  securi- 
ties to  be  exhausted  before  a  distribution  of  the  proceeds 
of  sale,  or  may  order  a  just  deduction  to  be  made  from 
the  amount  of  the  lien  on  the  property,  on  account 
thereof. 

Sec  307.  The  proceeds  of  sale  and  the  securities 
taken  by  the  referees,  or  any  part  thereof,  shall  be  dis- 
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tribiited  by  them  to  tlie  persons  entitled  thereto  when- 
ever the  court  so  directs.  But  in  case  no  direction  be 
given,  all  such  proceeds  and  securities  shall  be  paid  into 
court,  or  deposited  therein,  as  directed  by  the  court. 

Sec.  308.     When  tlife  proceeds  of  sale  of  any  share  or  ^j^^^  ^^^ 
parcel  belonprinsr  to  persons  who  are  parties  to  the  action,  cause  may 
and  who  are  known,  are  paid  into  court,  the  action  may  ued  for  the 
be  continued,  as  between  such  parties,  for  the  determi-  fjo^nT/"** 
nation  of  their  respective  claims  thereto,  which  shall  be  ciaime. 
ascertained  and  adjudgcjd  by  the  court.     Further  testi- 
mony may  be  taken  in  court,  or  by  a  referee,  at  the  dis- 
cretion of  the  court,  and  the  court  may,  if  necessary, 
require  such  parties  to  present  the  facts  or  law  in  con- 
troversy, by  pleadings,  as  in  an  original  action. 

Sec.  309.     All  sales  of  real  property  made  by  ref-  paiesbyref- 
erees  under  this  chapter  shall  be  made  by  public  auction  ^^^\  ^^^^ 

,         1  .    1  I'll  •  1  1  •  1      1     •         1        be  at  auc- 

to  the   highest    bidder,   upon   notice  published  m  the  uon. 
manner  required  for  the  sale  of  real  property  on  execu- 
tion.   The  notice  shall  state  the  terms  of  sale,  and,  if  the 
property,  or  any  part  of  it,  is  to  be  sold,  subject  to  a  prior 
estate,  charge  or  lien,  that  shall  be  stated  in  the  notice. 

Sec.  310.     The   court   shall,  in   the   order   for  sale.  Terms  of 
direct  the  terms  of  credit  which  may  be  allowed  for  the  sale  direct- 
purchase-money  of  any  portion  of  the  premises  of  which  court, 
it  may  direct  a  sale  or  credit,  and  for  that  portion  of 
w^hich  the  purchase-money  is  required  by  the  provisions 
hereinafter  contained,  to  be  invested  for  the  benefit  of 
unknown  owners,  infants,  or  parties  out  of  the  Territory. 

Sec.  311.     The  referees  may  take  separate  mortgages  security  for 
and  other  securities  for  the  whole  or  convenient  portion  purchase- 
of  the  purchase-money  of  such  parts  of  the  property  as  Se^take^^^ 
are  directed  by  the  court  to  be  sold  on  credit  for  the 
shares  of  any  known  owner,  of  full  age,  in  the  name  of 
such  owner ;  and  for  the  shares  of  an  infant,  in  the  name 
of  the  guardian  of  such  infant ;  and  for  other  shares,  in 
the  name  of  the  clerk  of  the  court  and  his  successors  in 
office. 

Sec.  312.     The  person  entitled  to  a  tenancy  for  life  Tenants: 
or  years  whose  estate  shall  have  been  sold  shall  be  en-  ^^^^^0^^^" 
titled  to  receive  such  sum  as  may  be  deemed  a  reason-  their  estate. 
able  satisfaction  for  such  estate,  and  which  the  person  so 
entitled  may  consent  to  accept  instead  thereof,  by  an  in- 
strument in  writing,  tiled  with  the  clerk  of  the  court. 
Upon  the  filing  of  such  consent,  the  clerk  shall  enter  the 
same  in  the  minutes  of  the  court. 

Sec.  313.     If  such  consent  be  not  given,  filed  and  court  may 
entered,  as  provided  in  the  last  section,  at  or  before  a  ^^'^^^^ 
judgment  of  sale  is  rendered,  the  court  shall  ascertain  tion. 
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and  determine  what  portion  of  the  proceeds  of  the  sale, 
after  deducting  expenses,  will  be  a  just  and  reasonable 
sum  to  be  allowed  on  account  of  such  estate,  and  shall 
order  the  same  to  be  paid  to  such  party  or  deposited  in 
court  for  him,  as  the  case  may  require. 

Sec.  314.  If  the  person  entitled  to  such  estate  for 
life  or  years  be  unknown,  the  court  shall  provide  for  the 
protection  of  their  rights  in  the  same  manner,  as  far  as 
may  be,  as  if  they  were  known  and  had  appeared. 

Sec.  315.  In  all  cases  of  sale,  when  it  appears  that 
any  person  has  a  vested  or  a  contingent  future  right  or 
estate  in  any  of  the  property  sold,  tlie  court  shall  ascer- 
tain and  settle  the  proportional  value  of  such  contmgent 
or  vested  right  or  estate,  and  shall  direct  such  propor- 
tion of  the  proceeds  of  the  sale  to  be  invested,  secured 
or  paid  over  in  such  manner  as  to  protect  the  rights  and 
interests  of  the  parties. 

Sec.  316.  In  all  cases  of  sales  of  property,  the  terms 
shall  be  made  known  at  the  time ;  and  if  the  premises  con- 
sist of  distinct  farms  or  lots,  they  shall  be  sold  separately. 

Sec.  317.  J^either  of  the  referees,  nor  any  person  for 
the  benefit  of  either  of  them,  shall  be  interested  in  any 
purchase,  nor  shall  a  guardian  of  an  infant  party  be  inter- 
ested in  the  purchase  of  any  real  property  being  the  subject 
of  the  action,  except  for  the  benefit  of  the  infant.  All  sales 
contrary  to  the  provisions  of  this  section  shall  be  void. 

Sec.  318.  After  completing  a  sale  of  the  property, 
or  any  part  thereof,  ordered  to  be  sold,  the  referees  shall 
report  the  same  to  the  court,  with  a  description  of  the 
difierent  parcels  of  land  sold  to  each  purchaser,  the  name 
of  the  purchaser,  the  price  paid  or  secured,  the  terms 
and  conditions  of  the  sale,  and  the  securities,  if  any, 
taken.  The  report  shall  be  filed  in  the  office  of  the 
recorder  of  the  county  where  the  property  is  situated. 

Sec.  319.  If  the  sale  be  confirmed  by  the  court,  an 
order  shall  be  entered  directing  the  referees  to  execute 
conveyances  and  take  securities  pursuant  to  such  sale, 
which  they  are  hereby  authorized  to  do.  Such  order 
may  also  give  directions  to  them  respecting  the  dispo- 
sition of  the  proceeds  of  the  sale. 

Sec.  320.  When  a  party  entitled  to  a  share  of  the 
property,  or  an  encumbrancer  entitled  to  have  his  lien 
paid  out  of  the  sale,  becomes  a  purchaser,  the  referees 
may  take  his  receipt  for  so  much  of  the  proceeds  of  the 
sale  as  belongs  to  him. 

Sec.  321.  The  conveyances  shall  be  recorded  in  the 
county  where  the  premises  ara  situated,  and  shall  be  a 
bar  against  all  persons  interested  in  the  property  in  any 
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way  who  shall  have  been  named  as  parties  in  the  action,  be  a  bar 

and  against  such  parties  and  persons  as  were  unknown,   [[^l^^^  ^^^' 

if  the  summons  was  served  by  publication,  and  against 

all  persons  claiming  under  them,  or  either  of  them,  and 

against  all  persons  having  unrecorded  deeds  or  liens  at 

the  commencement  of  the  action.  Proceeds  of 

Seo.  322.     When  there  are  proceeds  of  a  sale  belonsj-  ?aie  to  be- 
mg  to  an  unknown  owner,  or  to  a  person  without  the 
Territory  who  has  no  legal  representative  within  it,  the 
same  shall  be  invested  in  securities,  or  at  interest,  for 
the  benefit  of  the  person  entitled  thereto.  investment 

Sec.  323.  When  the  security  of  the  proceeds  of  sale  ^^der's  ^^' 
is  taken,  or  when  an  investment  of  any  such  proceeds  is  name, 
made,  it  shall  be  done  (except  as  herein  otherwise  pro- 
vided) in  the  name  of  the  recorder  of  the  county  where 
the  papers  are  filed,  and  his  successors  in  office  shall 
hold  the  same  for  the  use  and  benefit  of  the  parties 
interested,  subject  to  the  order  of  the  court.  securities 

Sec.  324.  When  security  is  taken  by  the  referees  on  Lames''*??^ 
a  sale,  and  the  parties  interested  in  such  security,  by  an  f^t'erest^^ 
instrument  in  writing,  under  their  hands,  delivered  to 
the  referees,  agree  upon  the  shares  and  proportions  to 
which  they  are  respectively  entitled,  or  when  shares  and 
proportions  have  been  previously  adjudged  by  the  court, 
such  securities  shall  be  taken  in  the  name  of,  and  pay- 
able to  the  parties  respectively  entitled  thereto,  and 
shall  be  delivered  to  such  parties  upon  their  receipt 
therefor.  Such  agreement  and  receipt  shall  be  returned 
and  filed  with  tlie  recorder.  Duty  of  re- 

Sec.  325.  The  recorder  in  whose  name  a  security  is  c^'^^ermak. 
taken,  or  by  whom  an  instrument  is  made,  and  his  sue-  ments. 
cessors  in  ofiice,  shall  receive  tlie  interest  and  principal 
as  it  becomes  due,  and  apply  and  invest  the  same,  as  the 
court  may  direct;  and  must  deposit  with  the  county 
treasurer  all  securities  taken,  and  keep  an  account,  in  a 
book  provided  for  that  purpose  in  the  recorder's  ofiice,  free 
for  inspection  by  all  persons,  of  investments  and  moneys 
received  by  him  thereon,  and  the  disposition  thereof. 

Sec.  326.     When  it  appears  that  partition  cannot  be  partition 
made  equal  between  the  parties,  according  to  their  re-  compensa- 
spective  rights,  without  prejudice  to  the  rights  and  inter-  tion  ad- 
ests  of  some  of  them,  and  a  partition  be  ordered,  the  •'"  ^^  * 
court  may  adjudge  compensation  to  be  made  by  one 
party  to  another  on  account  of  the  inequality ;  but  such 
compensation  shall  not  be  required  to  be  made  to  others 
by  owners  unknown,  nor  by  infants,  unless  in  case  of  an 
infant  it  appear  that  he  has  personal  property  sufficient 
for  that  purpose,  and  that  his  interest  will  be  promoted 
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tlierebj.  And  in  all  cases  tlie  court  shall  have  power  to 
make  compensatory  adjustment  between  the  respective 
parties,  according  to  the  ordinary  principles  of  equity. 

Sec.  327.  When  the  share  of  an  infant  is  sold,  the 
proceeds  of  the  sale  may  be  paid  by  the  referee  making 
the  sale  to  his  general  guardian,  or  the  special  guardian 
appointed  by  him  in  the  action,  upon  giving  the  security 
required  by  law,  or  directed  by  order  of  the  court. 

Sec.  328.  The  guardian  who  may  be  entitled  to  the 
custody  and  management  of  the  estate  of  an  insane 
person,  or  other  person  adjudged  incapable  of  conducting 
his  own  affairs,  wdiose  interest  in  real  property  shall  have 
been  sold,  may  receive,  in  behalf  of  such  person,  his 
share  of  the  proceeds  of  such  real  property  from  the 
referees,  on  executing,  wdth  sufficient  sureties,  an  under- 
taking approved  by  a  judge  of  the  court,  or  by  a  probate 
judge,  that  he  will  faithfully  discharge  the  trust  reposed 
in  him,  and  will  render  a  true  and  just  account  to  the 
person  entitled,  or  his  legal  representative. 

Sec.  329.  The  general  guardian  of  an  infant,  and 
the  guardian  entitled  to  the  custody  and  management  of 
the  estate  of  an  insane  person,  or  other  person  adjudged 
incapable  of  conducting  his  own  affairs,  who  is  interested 
in  real  estate  held  in  joint  tenancy,  or  in  common,  or  in 
any  other  manner,  so  as  to  authorize  his  being  made  a 
party  to  an  action  for  the  partition  thereof,  may  consent 
to  a  partition  without  action,  and  agree  upon  the  share 
to  be  set  off  to  such  infant,  or  other  person  entitled,  and 
may  execute  a  release  in  his  behalf  to  the  owners  of  the 
shares  of  the  parts  to  which  they  may  be  respectively 
entitled,  upon  an  order  of  the  court. 

Sec.  330.  The  costs  of  partition,  including  reason- 
able counsel  fees  expended  by  the  plaintiif  for  the  com- 
mon benefit,  fees  of  referees,  and  other  disbursements, 
shall  be  paid  by  the  parties  respectively  entitled  to  share 
in  the  lands  divided,  in  proportion  to  their  respective 
interests  therein,  and  may  be  included  and  specified  in 
the  judgment.  In  that  case  they  shall  be  a  lien  on  the 
several  shares,  and  the  judgment  may  be  enforced  by 
execution  against  such  shares,  and  against  other  prop- 
erty held  by  the  respective  parties.  When,  however,  a 
litigation  arises  between  some  of  the  parties  only,  the 
court  may  require  the  expenses  of  such  litigation  to  be 
paid  by  the  parties  thereto,  or  any  of  them. 

Sec.  331.  The  court,  with  the  consent  of  the  parties, 
may  appoint  a  single  referee,  instead  of  three  referees, 
in  the  proceedings  under  the  provisions  of  this  act ;  and 
the  single  referee,  when  thus  appointed,  shall  have  all 
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tlie  powers  and  perform  all  the  duties  required  of  tlie 
three  referees. 

Sec.  332.  If  it  appears  to  the  court  that  it  was 
necessary  to  have  made  an  abstract  of  the  title  to  the 
property  to  be  partitioned,  and  such  abstract  shall  have 
been  procured  by  the  plaintiff,  or  if  the  plaintiff  shall 
have  failed  to  have  the  same  made  before  the  commence- 
ment of  the  action,  and  one  of  the  defendants  shall  have 
had  such  abstract  afterwards  made,  the  cost  of  the 
abstract  shall  be  taxed  as  costs  in  the  action. 
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CHAPTER  XXI. 
Actious  for  the  Usurpation  of  an  Office  er 

Francliise. 

Certain  writs  abolished. 

Action  for  usurpation  of  an  office  or  franchise. 

Name  of  person  entitled  to  ©fBce  to  be  set  forth. 

Rights  of  each  determined. 

When  judgment  rendered  in  favor  of  applicant. 

Damages  may  be  recovered. 

When  several  persons  claim  the  office. 

Defendant  found  guilty ;  the  judgment. 

The  writ  of  scire  facias,  the  writ  of  quo 
warranto^  and  proceedings  by  information  in  the  nature 
of  quo  warranto,  are  abolished.  The  remedies  obtain- 
able in  these  forms  may  hereafter  be  obtained  by  civil 
actions,  under  the  provisions  of  this  chapter. 

Sec.  334.  An  action  may  be  brought  by  the  District 
Attorney,  in  the  name  of  the  people  of  the  United  States 
and  the  Territory  of  Idaho,  upon  his  own  information, 
or  upon  the  complaint  of  a  private  party,  against  any 
person  who  usurps,  intrudes  into,  or  unlawfully  holds  or 
exercises  any  public  office,  civil  or  military,  or  any  fran- 
chise within  this  Territory.  And  it  shall  be  the  duty  of 
the  District  Attorney  to  bring  the  action  whenever  he 
has  reason  to  believe  that  any  such  office  or  franchise  has 
been  usurped,  intruded  into,  or  unlawfully  held  or  exer- 
cised by  any  person,  or  when  he  is  directed  to  do  so  by 
the  Governor. 

Sec  335.  Wlienever  such  action  is  brought,  the  Dis- 
trict Attorney,  in  addition  to  the  statement  of  the  cause 
of  action,  may  also  set  forth  in  the  complaint  the  name 
of  the  person  rightly  entitled  to  the  office,  with  a  state- 
ment of  his  right  thereto ;  and  in  such  case,  upon  proof 
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by  affidavit  that  the  defendant  has  received  fees  ot* 
emoluments  belonging  to  the  office,  and  by  means  of  his 
usurpation  thereof,  an  order  may  be  granted  by  a  judge 
of  the  Supreme  Court,  or  a  District  Judge,  for  the  arrest 
of  such  defendant  and  holding  him  to  bail,  and  there- 
upon he  may  be  arrested  and  held  to  bail  in  the  same 
manner,  and  with  the  same  effect,  and  subject  to  the 
same  rights  and  liabilities  as  in  other  civil  actions  where 
the  defendant  is  subject  to  arrest. 

Sec.  336.  In  every  such  case  judgment  may  be  ren- 
dered upon  the  right  of  the  defendant,  and  also  upon 
the  right  of  the  party  alleged  to  be  entitled,  or  only 
upon  the  right  of  the  defendant,  as  justice  shall  require. 

Sec.  337.  If  the  judgment  be  rendered  upon  the 
right  of  the  person  alleged  to  be  entitled,  and  the  same 
be  in  favor  of  such  person,  he  shall  be  entitled,  after 
taking  the  oath  of  office  and  executing  such  official  bond 
as  may  be  required  by  law,  to  take  upon  himself  the 
execution  of  the  office. 

Sec  338.  If  the  judgment  be  rendered  upon  the 
right  of  the  person  so  alleged  to  be  entitled  in  favor  of 
such  person,  he  may  recover  by  action  the  damages 
which  he  shall  have  sustained  by  reason  of  the  usurpa- 
tion of  the  office  by  the  defendant. 

Sec  339.  When  several  persons  claim  to  be  entitled 
to  the  same  office  or  franchise,  one 'action  may  be  brought 
against  all  such  persons,  in  order  to  try  their  respective 
rights  to  such  office  or  franchise. 

Sec  34:0.  When  a  defendant  against  whom  such 
action  has  been  brought  is  adjudged  guilty  of  usurping, 
or  intruding  into,  or  unlawfully  holding  any  office,  fran- 
chise or  privilege,  judgment  shall  be  rendered  that  such 
defendant  shall  be  excluded  from  the  office,  franchise  or 
privilege,  and  that  he  pay  the  costs  of  the  action.  The 
court  may  also,  in  its  discretion,  impose  upon  the  defend- 
ant a  fine  not  exceeding  -Rve  thousands  dollars,  which 
fine,  when  collected,  shall  be  paid  into  the  treasury  of 
the  Territory. 


CHAPTER  XXII. 
Practice  and  Proceedings  in  Justices'  Courts* 

Section  341.  Action,  in  what  precinct  may  be  commenced. 

342.  Place  of  trial  may  be  changed  in  certain  cases. 

343.  Limitation  on  the  right  to  change. 
Sid.  To  what  court  transferred. 
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Section  345.  Proceedings  after  order  changing  place  of  triaL 

346.  Effect  of  change. 

347.  Transfer  of  cases^to  the  District  Court. 

348.  Action  how  commenced . 

349.  Summons  may  issue  within  a  year- 

350.  Waiver  of  summons. 

351.  May  appear  in  person  or  by  attorney. 

352.  Infant  to  appear  by  guardian. 

353.  Summons,  how  issued,  directed,  and  what  to  contain. 

354.  Time  for  appca'  ance  of  defendant. 
855.  Alias  summons. 

356.  Same. 

a57.  Summons,  limitation  on  service  of. 

358.  Summons,  by  whom  and  how  served. 

359.  Hour  for  appearance. 

360.  Form  of  pleadings. 

361.  Pleadings  in  justices'  courts. 

362.  Complaint  defined. 

363.  Demurrer  to  complaint. 
.364.  Answer. 

365.  Omission  of  counter  claim. 

366.  When  plaintiff  may  demur  to  answer. 

367.  Proceedings  on  demurrer. 

368.  Amendment  of  pleadings. 

369.  Answer  or  demurrer  to  amended  pleadings. 

PLACE  OF  TRIAL  OF  ACTIONS  IN  JUSTICES'  COURTS. 

Sec.  341.     Actions  in  justices'  courts  must  be  com-  Action, in 
menced,  and,  subject  to  the  right  to  change  the  place  of  what  pre- 
trial, as  in  this  chapter  provided,  must  be  tried  :  be°com-*^ 

J^irst — If  there  be  no  justices'  court  for  the  precinct  "^®^^^^« 
or  city  in  which  the  defendant  resides,  in  any  city  or 
precinct  of  the  county  in  which  he  resides. 

Second — When  two  or  more  persons  are  jointly,  or 
jointly  and  severally,  bound  in  any  debt  or  contract,  or 
otherwise  jointly  liable  in  the  same  action,  and  reside  in 
different  precincts  or  different  cities  of  the  same  county, 
or  in  different  counties,  in  the  precinct  or  city  in  which 
any  of  the  persons  liable  may  reside. 

Third — In  case  of  injury  to  the  person  or  property, 
in  the  precinct  or  city  where  the  injury  was  committed, 
or  where  the  defendant  resides. 

Fourth — If  for  the  recovery  of  personal  property,  or 
the  value  thereof,  or  damages  for  taking  or  detaining  the 
same,  in  the  precinct  or  city  in  which  the  property  may 
be  found,  or  in  which  the  property  was  taken,  or  in 
which  the  defendant  resides. 

Fifth — When  the  defendant  is  a  non-resident  of  the 
county,  in  any  precinct  or  city  wherein  he  may  be  found. 

Sixth — When  the  defendant  is  a  non-resident  of  the 
Territory,  in  any  precinct  or  city  in  the  Territory. 

Seventh — When  a  person  has  contracted  to  perform  an 
obligation  at  a  particular  place,  and  resides  in  another 
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county,  precinct  or  city,  in  the  precinct  or  city  in  wliicli 
such  obligation  is  to  be  performed,  or  in  which  he 
resides. 

Elglith — When  the  parties  voluntarily  appear,  and 
plead  without  summonSj  in  any  precinct  or  city  in  the 
Territory. 

NiniJi — In  all  other  cases,  in  the  precinct  or  city  in 
which  the  defendant  resides. 

Sec.  34:2.  The  court  may,  at  any  time  before  trial, 
on  motion,  change  the  place  of  tnal  in  the  following 
cases : 

Fwst — When  it  appears  to  the  satisfaction  of  the 
justice  before  whom  the  action  is  pending,  by  affidavit  of 
either  party,  that  such  justice  is  a  material  witness  for 
either  party. 

Second — When  either  party  makes  and  files  an  affida- 
vit that  he  believes  he  cannot  have  a  fair  and  impartial 
trial  before  such  justice,  by  reason  of  the  interest,  preju- 
dice or  bias  of  the  justice. 

Third — When  a  jury  has  been  demanded,  and  either 
party  makes  and  files  an  affidavit  that  he  cannot  have  a 
fair  and  impartial  trial  on  account  of  the  bias  or  preju- 
dice of  the  citizens  of  the  precinct  or  city  against  him. 

Foiirih — When,  from  any  cause,  the  justice  is  disqual- 
ified from  acting. 

Fifth — When  the  justice  is  sick  or  unable  to  act. 

Sec.  343.  The  place  of  trial  cannot  be  changed,  on 
motion  of  the  same  party,  more  than  once,  upon  any  or 
all  of  the  grounds  specified  in  the  first,  second  and  third 
subdivisions  of  the  preceding  section. 

Sec.  344.  When  the  court  orders  the  place  of  trial  to 
be  changed,  the  action  must  be  transferred  for  trial  to  a 
court  the  parties  may  agree  upon ;  and  if  they  do  not  so 
agree,  then  to  another  justices'  court  in  the  same  county. 

Sec.  345.  After  an  order  has  been  made  transferring 
the  action  for  trial  to  another  court,  the  following  pro- 
ceedings must  be  had : 

First — The  justice  ordering  the  transfer  must  imme- 
diately transmit  to  the  justice  of  the  court  to  which  it  is 
transferred,  on  payment  by  the  party  applying  of  all  the 
costs  that  have  accrued,  all  the  papers  in  the  action,  to- 
gether with  a  certified  transcript  from  his  docket  of  the 
proceedings  therein. 

Second — Upon  the  receipt  by  him  of  such  papers,  the 
justice  of  the  court  to  which  the  case  is  transferred  must 
issue  a  notice,  stating  when  and  where  the  trial  will  take 
place,  which  notice  must  be  served  upon  the  parties  at 
least  one  day  before  the  time  fixed  for  trial. 
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Sec.  346.     From  the  time  tlie  order  changing  the  Effector 
place  of  trial  is  made  the  court  to  which  the  action  is  change. 
thereby  transferred  has"'the  same  jurisdiction  over  it  as 
though  it  had  been  commenced  in  such  court. 

Sf-c.  347.  The  parties  shall  not  be  at  liberty  to  give  Transfer  of 
evidence  by  which  the  question  of  title  to  real  property  dSSct^  ^^^ 
shall  be  raised  on  the  trial  before  a  justice,  and  if  it  court, 
appear  from  the  plaintiff's  own  showing  on  the  trial,  or 
from  the  answer  of  the  defendant,  verified  by  his  oath,  or 
that  of  his  agent  or  attorney,  that  the  determination  of 
the  action  will  necessarily  involve  the  decision  of  a  ques- 
tion of  title  to  real  property,  the  justice  shall  suspend  all 
further  proceedings  in  the  action,  and  certify  the  plead- 
ings, or,  if  the  pleadings  be  oral,  a  transcript  of  the  same 
from  his  docket,  to  the  District  Court  of  the  county ; 
and  from  the  time  of  filing  such  pleadings  or  transcript 
with  the  clerk,  the  District  Court  shall  have  over  the 
action  the  same  jurisdiction  as  if  it  were  originally  com- 
menced therein ;  provided^  that  when  the  pleadings  or 
transcript  are  certified  to  the  district  court  upon  the 
answer  of  the  defendant,  he  shall  file  an  undertaking, 
with  two  or  more  sufficient  sureties,  to  be  approved  by 
the  justice,  to  the  effect  that  they  will  pay  the  costs  of 
the  action  if  it  be  decided  against  him  by  the  District 
Court. 

MANNER  OF  COMMENCING  ACTIONS  IN  JUTSICES'  COUETS. 


Sec.  348.  An  action  in  a  justices'  court  is  com- 
inenced  by  filing  a  complaint  and  issuing  a  summons 
thereon,  or  by  the  voluntary  appearance  and  pleading 
of  the  parties. 

Sec  349.  The  court  must  endorse  on  the  complaint 
the  date  upon  which  it  was  filed,  and  at  any  time  within 
one  year  thereafter  the  plaintiJBE  may  have  summons 
issued. 

Sec.  350.  At  any  time  after  the  complaint  is  filed 
the  defendant  may,  in  writing,  or  by  appearing  and 
pleading,  waive  the  issuing  of  summons. 

Sec.  351.  Parties  in  justices'  courts  may  appear  and 
act  in  person,  or  by  attorney,  and  any  person,  except  the 
constable  by  whom  the  summons  or  jury  process  was 
served,  may  act  as  attorney. 

Sec.  352.  When  an  infant  is  a  party,  he  must  appear 
either  by  his  general  guardian,  if  he  have  one,  or  by  a 
guardian  appointed  by  the  justice,  as  follows : 

First — If  the  infant  be  plaintiff,  the  appointment 
must  be  made  before  the  summons  is  issued,  upon  the 
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application  of  the  infant,  if  he  be  of  the  age  of  fourteen 
years ;  if  under  that  age,  upon  the  application  of  a  rela- 
tive or  friend. 

Second — If  the  infant  be  defendant,  the  guardian 
must  be  appointed  at  the  time  the  summons  is  returned 
or  before  the  answer.  It  is  the  right  of  the  infant  to 
nominate  his  own  guardia^i  if  the  infant  be  over  fourteen 
years  of  age ;  otherwise,  the  justice  must  make  the 
appointment. 

Sec  353.  The  summons  must  be  directed  to  the  de- 
fendant and  signed  by  the  justice,  and  must  contain : 

First — The  title  of  the  court,  name  of  the  county  and 
precinct  or  city  in  which  the  action  is  commenced,  aod 
the  names  of  the  parties  thereto. 

Second — A  sufficient  statement  of  the  cause  of  action, 
in  general  terms,  to  apprise  the  defendant  of  the  nature 
of  the  claim  against  him. 

Third — A  direction  that  the  defendant  appear  and 
answer  before  the  justice  at  his  office  at  a  time  specilied 
in  the  summons. 

Fcnirih — In  an  action  arising  on  a  contract  for  the  re- 
covery of  money  or  damages  only,  a  notice  that,  unless 
the  defendant  so  appears  and  answers,  the  plaintiff  will 
take  judgment  for  the  sum  claimed  by  him  (stating  it). 

Fifth — In  other  actions,  a  notice  that,  unless  defend- 
ant so  appears  and  answers,  the  plaintiif  wnll  apply  to 
the  court  for  the  relief  demanded.  If  the  plainitff  has 
appeared  by  attorney,  the  name  of  the  attorney  must  be 
endorsed  on  the  summonsv 

Sec  354.  The  time  specified  in  the  summons  for  the 
appearance  of  the  defendant  must  be  as  follows  : 

First — If  an  order  of  arrest  is  endorsed  on  the  sum- 
mons, forthwith. 

Second — In  all  other  cases,  not  less  than  three  days 
nor  more  than  ten  days  from  its  date. 

Sec  355.  If  the  summons  is  returned  without  being 
served  upon  any  or  all  of  the  defendants,  ujx>n  notice 
and  demand  of  the  plaintiff,  an  alias  summons  may  be 
issued  in  the  same  form  as  the  original,  except  that 
he  may  fix  the  time  for  the  appearance  of  the  defendant 
at  a  period  not  to  exceed  ninety  days  from  its  date* 

Sec  356.  The  justice  may,  within  a  year  from  the 
date  of  the  filing  of  the  complaint,  issue  as  many  alias 
summons  as  may  be  demanded  by  the  plaintiff. 

Sec  357.  The  summons  cannot  be  served  out  of  the 
county  of  the  justice  before  whom  the  action  is  brought, 
except  w^here  the  action  is  brought  on  a  joint  obligation 
or  contract  of  two  or  more  persons  who  reside  in  differ- 
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ent  counties,  and  the  summons  lias  been  served  upon  the 
defendant  resident  of  the  county,  in  which  case  the  sum- 
mons may  be  served  upon  the  other  defendants  out  of 
the  county,  and  except  also  when  an  action  is  brought 
against  a  party  who  has  contracted  to  perform  an  obliga- 
tion at  a  particular  place,  and  resides  in  a  different 
county,  in  which  case  summons  may  be  served  in  the 
county  where  he  resides.  When  the  defendant  resides 
in  the  county,  the  summons  cannot  be  served  within  two 
days  of  the  time  fixed  for  the  appearance  of  the  defend- 
ant. When  he  resides  out  of  the  county,  and  the  sum- 
mons is  served  out  of  the  county,  the  summons  cannot 
be  served  within  thirty  days  of  such  time. 

Sec.  358.     The  summons  may  be  served  by  a  sheriff  summons 
or  constable  of  the  county,  or  by  any  male  resident  of  and\^ow* 
the  county  over  twenty-one  years  of  age,  and  must  be  seryed. 
served  and  returned  as  prescribed  in  sections  twenty- 
eight  and  twenty-nine  of  this  act ;  or  it  may  be  served 
by  publication,  and  sections  thirty  and  thirty-one,  so  far 
as  they  relate  to  the  publication  of  summons,  are  made 
applicable  to  justices'  courts,  the  word  "  justice  "  being 
substituted  for  the  word  "judge"  wherever  the  latter 
word  occurs. 

Sec.  359.     The  parties  are  entitled  to  one  hour  in  Hour  for  ap- 
which  to  appear  after  the  time  fixed  in  the  summons,  but  p«"*°*^®- 
are  not  bound  to  remain  longer  than  that  time,  unless 
both  parties  have  appeared,  and  the  justice  being  present 
is  engaged  in  the  trial  of  another  cause. 

PLEADINGS   IN   JUSTICES'    COURTS. 


Sec.  360.     Pleadings  in  justices'  courts  :  ^^^  ^^ 

First — Are  not  required  to  be  in  any  particular  form,  pleadings, 
but  must  be  such  as  to  enable  a  person  of  common  under- 
standing to  know  what  is  intended. 

Second — May,  iexcept  the  complaint,  be  oral  or  in 
writing. 

Third — Must  not  be  verified,  unless  otherwise  provided 
in  this  act. 

Fourth — If  in  writing,  must  be  filed  with  the  justice. 

Fifth — If  oral,  an  entry  of  their  substance  must  be 
made  in  the  docket. 


Sec.  361.     The  pleadings  are  : 
First — The  complaint  by  the  plaintiff. 
Secmid — The  demurrer  to  the  complaint. 
Third — The  answer  by  the  defendant. 
Fourth — The  demurrer  to  the  answer. 


PleadlDss. 
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Complaint 
defined. 


Demnrrer. 
Answer. 


Omission  of 
counter- 
claim. 


When  plain- 
tifi"  may  de- 
mur to  an- 
swer. 


Proceed- 
ings on  de- 
murrer. 


Amend* 
ment  of 
pleadings. 


Sec.  362.  The  complaint  in  justices'  courts  is  a  con- 
cise statement,  in  writing,  of  the  facts  constituting  the 
plaintiffs  cause  of  action,  or  a  copy  of  the  account,  note, 
bill,  bond,  or  instrument  on  which  the  action  is  based. 

Sec  363.  The  defendant  may,  at  any  time  before 
answering,  demur  to  the  complaint. 

Sec.  364.  The  answer  may  contain  a  denial  of  any 
or  all  of  the  material  facts  stated  in  the  complaint  which' 
the  defendant  believes  to  be  untrue,  and  also  a  statement, 
in  a  plain  and  direct  manner,  of  any  other  facts  constitu- 
ting a  defense  or  counter-claim  upon  which  an  action 
might  be  brought  by  the  defendant  against  the  plaintiff 
in  a  justices'  court. 

Sec  365.  If  the  defendant  omit  to  set  up  a  counter- 
claim in  the  cases  mentioned  in  the  last  section,  neither 
he  nor  his  assignee  can  afterwards  maintain  an  action 
against  the  plaintiff  therefor. 

Sec  366.  When  the  answer  contains  new  matter  in 
avoidance,  or  constituting  a  defense  or  counter-claim,  the 
plaintiff  may,  at  any  time  before  the  trial,  demur  to  the 
same  for. insufficiency,  stating  therein  the  grounds  of  such 
demurrer. 

Sec  367.  The  proceedings  on  demurrer  are  as  fol- 
lows : 

First — If  the  demurrer  to  the  complaint  is  sustained, 
the  plaintiff  may,  within  such  time  (not  exceeding  two 
days)  as  the  court  allows,  amend  his  complaint. 

Second — If  the  demurrer  to  the  complaint  is  over- 
ruled, the  defendant  may  answer  forthwith. 

Third — If  the  demurrer  to  an  answer  is  sustained, 
the  defendant  may  amend  his  answer  within  such  time 
(not  exceeding  two  days)  as  the  court  may  allow. 

Fourth — If  the  demurrer  to  an  answer  be  overruled, 
the  action  must  proceed  as  if  no  demurrer  had  been 
interposed. 

Sec  368.  Either  party  may,  at  any  time  before  the 
conclusion  of  the  trial,  amend  any  pleading ;  but  if  the 
amendment  is  made  after  issue  joined,  and  it  appears  to  the 
satisfaction  of  the  court,  by  oath,  that  an  adjournment  is 
necessary  to  the  adverse  party  in  consequence  of  such 
amendment,  an  adjournment  must  be  granted.  The 
court  may  also,  in  its  discretion,  when  an  adjournment 
will  by  the  amendment  be  rendered  necessary,  require, 
as  a  condition  to  the  allowance  of  such  amendment  made 
after  issue  joined,  the  payment  of  costs  to  the  adverse 
party,  to  be  fixed  by  the  court,  not  exceeding  twenty 
dollars.  The  court  may  also,  on  such  terms  as  may  be 
just,  and  on  payment  of  costs,  relieve  a  party  from 
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a  judgment  by  default  taken  against  him  by  his  mistake, 
inadvertence,  surprise  or  excusable  neglect ;  but  the 
application  for  such  relief  must  be  made  within  ten  days 
after  the  entry  of  the  judgment  and  upon  an  affidavit 
showing  good  cause  therefor. 

Sec.  369.     When  a  pleading  is  amended,  the  adverse  Answer  or 
party  may  answer  or  demur  to  it  within  such  time  (not  fSenS^^ 
exceeding  two  days)  as  the  court  may  allow.  pkadings. 


CHAPTER  XXIII. 
ProTisional  Remedies  in  Justices'  Courts. 

Section  370.  Order  of  arrest  and  arrest  of  defendant. 

371.  Affidavit  and  undertaking  for  order  of  arrest. 

372.  Defendant  arrested ;  proceedings. 

373.  Officer  must  give  notice  of  arrest. 

374.  Defendant  detained. 

375.  Writ  of  attachment. 

876.  Undertaking  on  attachment, 

377.  The  writ  of  attachment.  \ 

378.  Certain  sections  applicable, 

379.  Same, 


ARREST   AND   BAIL. 

Sec.  370.     An  order  to  arrest  the  defendant  may  be  order  of  ar- 
sendorsed  on  a  summons  issued  by  the  justice,  and  the  rest  and  ar- 
defendant  may  be  arrested  thereon  by  the  sheriff  or  con-  fendant.  ^" 
stable  at  the  time  of  serving  the  summons,  and  brought 
before  the  justice,  and  there  detained  until  duly  dis- 
charsred,  in  the  following:  cases : 


recovery  of  money  or 
arising  upon  contract, 
defendant  is   about   to 


First — In  an  action  for  the 
damages  on  a  cause  of  action 
express   or   implied,  when  the 
depart  from  the  Territory  with  intent  to  defraud  his 
creditors. 

Second, — In  an  action  for  a  fine  or  penalty,  or  for  money 
or  property  embezzled  or  fraudulently  misapplied  or 
converted  to  his  own  use,  by  one  who  received  it  in  a 
fiduciary  capacity. 

Third — When  the  defendant  has  been  guilty  of  fraud 
in  contracting  the  debt  or  increasing  the  obligation  for 
which  the  action  is  brought. 

Fourth — When  the  defendant  has  removed,  concealed 
or  disposed  of  his  property,  or  is  about  to  do  so,  with 
intent  to  defraud  his  creditors. 
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AflBdavit 
and  under- 
taking for 
order  of 

arrest. 


Defendant 
arrested. 


OflBcermuet 
give  notice 
of  arrest. 


Defendant 
detained. 


But  no  female  can  be  arrested  in  any  action.  When 
the  debtor  is  in  another  countv  than  that  in  which  the 
writ  of  arrest  was  issued,  he  may  be  arrested  in  that 
county  upon  the  written  direction  of  a  magistrate  of 
that  county  indorsed  upon  the  warrant,  signed  by  him 
with  his  name  and  office,  and  dated  at  the  county,  city 
or  town  where  it  is  made,  to  the  following  effect :  "  This 


.5) 


or  as 


warrant  may  be  executed  in  the  county  of 
the  case  may  be. 

Sec.  371.  Before  an  order  of  arrest  can  be  made,  the 
party  applying  must  prove  to  the  satisfaction  of  the 
justice,  by  the  affidavit  of  himself  or  some  other  person, 
the  facts  upon  which  the  application  is  founded.  The 
plaintiff  must  also  execute  and  deliver  to  the  justice  a 
written  undertaking,  in  the  sum  of  one  hundred  dollars, 
with  sufficient  sureties,  to  the  effect  that  the  plaintiff 
will  pay  all  costs  that  may  be  adjudged  to  the  defendant, 
and  all  damages  which  he  may  sustain  by  reason  of  the 
arrest,  if  the  same  be  wrongful  or  without  sufficient 
cause,  not  exceeding  the  sum  specified  in  the  under- 
taking. 

Sec.  3Y2.  The  defendant,  immediately  upon  being 
arrested,  must  be  taken  to  the  office  of  the  justice  who 
made  the  order,  and,  if  he  is  absent  or  unable  to  try  the 
action,  or  if  it  appears  to  him  by  the  affidavit  of  the 
defendant  that  he  is  a  material  witness  in  the  action,  the 
officer  must  immediately  take  the  defendant  before  an- 
other justice  within  the  county,  who  must  take  jurisdic- 
tion of  the  action,  and  proceed  thereon  as  if  the  sum- 
mons had  been  issued  and  the  order  of  arrest  made  by 
him. 

Sec.  373.  The  officer  making  the  arrest  must  imme- 
diately give  notice  thereof  to  the  plaintiff,  or  his  attorney 
or  agent,  and  indorse  on  the  summons  and  subscribe  a 
certificate  stating  the  time  of  serving  the  same,  the  time 
of  the  arrest,  and  of  his  giving  notice  to  the  plaintiff. 

Sec.  374.  The  officer  making  tlie  arrest  must  keep 
the  defendant  in  custody  until  he  is  discharged  by  order 
of  the  justice. 


ATTACHMENT. 


Writ  of  at- 
tachment. 


Sec.  375.  A  writ  to  attach  the  property  of  the  de- 
fendant must  be  issued  by  the  justice  at  the  time  of  or 
after  issuing  the  summons  and  before  answer,  on  receiv- 
ing an  affidavit  by  or  on  behalf  of  the  plaintiff,  showing 
the  same  facts  as  are  required  to  be  shown  by  the  affida- 
vit in  cases  of  attachment  in  the  district  court. 
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Sec.  376.  Before  issuing  the  writ  the  justice  must  undertak- 
require  a  writtenmndertaking  on  the  part  of  the  plain-  iachment'. 
tiff,  with  two  or  more  sufficient  sureties,  in  a  sum  not 
less  than  one  hundred  dollars,  to  the  effect  that,  if  the 
defendant  recover  judgment,  or  if  the  attachment  be 
dismissed,  the  plaintiff  will  pay  all  costs  that  may  be 
awarded  to  the  defendant  and  all  damages  which  he  may 
sustain  by  reason  of  the  attachment,  not  exceeding  the 
sum  specified  in  the  undertaking. 

Sec.  377.  The  writ  may  be  directed  to  the  sheriff  or  The  writ  of 
any  constable  of  the  county  or  the  sheriff  of  any  other  att»chment. 
county,  and  must  require  him  to  attach  and  safely  keep 
all  the  property  of  the  defendant  within  his  county  not 
exempt  from  execution,  or  so  much  thereof  as  may  be 
sufficient  to  satisfy  the  plaintiff's  demand,  the  amount 
of  which  must  be  stated  in  conformity  with  the  com- 
plaint, unless  the  defendant  give  him  security,  by  the 
undertaking  of  two  sufficient  sureties,  in  an  amount  suf- 
ficient to  satisfy  such  demand,  besides  €0sts ;  in  which 
case  to  take  such  undertaking. 

Sec.  378.  The  sections  of  this  act  from  section  one 
liundred  and  twenty-four  to  section  one  hundred  and 
forty-one,  both  inclusive,  shall  be  applicable  to  attach- 
ments in  justices'  courts,  the  word  "constable,"  when 
directed  to  a  constable,  being  substituted  for  the  word 
"sheriff,"  and  the  word  "justice"  being  substituted  for 
the  word  "judge." 

CLAIM   AND   DELIVERY    OF   PERSONAL   PROPERTY. 

Sec.  379..  In  an  action  to  recover  possession  of  per-  certain  sec- 
sonal  property,  the  plaintiff  may,  at  the  time  of  issuing  tionsappiu^ 
summons,  or  at  any  time  thereafter  before  ansvv^3r,  claim 
the  delivery  of  such  property  to  him,  and  the  sections 
'of  this  act:  from  section  ninety-nine  to  section  one  hun- 
dred and  ten,  both  inclusive,  are  applicable  to  such  claim 
when  made  in  justices'  courts,  the  powers  therein  given 
and  the  duties  imposed  on  sheriff's  being  extended  to 
constables, ' and  the  word  "justice"  substituted  for 
"judge." 


Certain  eec- 
ti  one  applic- 
able. 


CHAPTER  XXIY. 
Judgment  by  Default  in  Justices'  Courts. 

Section  380.    Judgment  by  default. 

381.  Judgment  on  demurrer. 

382.  Time  when  trial  must  be  commenced. 
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Judgment 
by  default. 


Juderment 
on  de- 
murrer. 


Time  when 
trial  must 
be  com- 
menced. 


Skctioh  883.  When  court  may,  of  its  own  motion,  postpone  the  trial. 

384.  Postponement  by  consent. 

385.  Postponement  upon  application  of  a  party. 

386.  No  continuance  for  more  than  ten  days. 

387.  Issues  defined— two  kindB. 

388.  Issue  of  law,  how  raised. 

389.  Issue  of  fact,  how  raised. 

390.  Issue  of  law,  how  tried. 

391.  Issue  of  fact,  how  tried. 

392.  Jury,  how  waived. 

393.  Party  failing  to  appear. 

394.  Challenges  to  jurors. 

395.  Inspection  of  written  instrument. 

396.  Copy  of  instrument  filed ;  when  signatures  deemed  admitted. 

Sec.  380.  When  the  defendant  fails  to  appear  and 
answer  or  demur  at  the  time  specified  in  the  summons, 
or  within  one  hour  thereafter,  then,  upon  proof  of 
service  of  the  summons,  the  following  proceedings  must 
be  had : 

First — If  the  action  is  based  on  a  contract,  and  is  for 
the  recovery  of  money  or  damages  only,  the  court  must 
render  judgment  in  favor  of  plaintiff  for  the  sum  speci- 
fied in  the  summons. 

Second — In  all  other  actions  the  court  must  hear  the 
evidence  offered  by  the  plaintiff,  and  must  render  judg- 
ment in  his  favor  for  such  a  sum  (not  exceeding  the 
amount  stated  in  the  summons)  as  appears  by  such  evi- 
dence to  be  just. 

Sec.  381,  In  the  following  cases  the  same  proceed- 
ings must  be  had,  and  judgment  mast  be  rendered  in 
like  manner  as  if  the  defendant  had  failed  to  appear  and 
answer  or  demur : 

First — If  the  complaint  has  been  amended,  and  the 
defendant  fail  to  answer  it  as  amended  within  the  time 
allowed  by  the  court. 

Second — If  the  demurrer  to  the  complaint  is  overruled, 
and  the  defendant  fails  to  answer  at  once. 

Third — If  the  demurrer  to  the  answer  is  sustained, 
and  the  defendant  fails  to  amend  the  answer  within  the 
time  allowed  by  the  court. 

Time  of  Trial  and  Postponements  in  Justices' 

Courts. 

Sec.  382.  Unless  postponed,  as  provided  in  this  act, 
or  unless  transferred  to  another  court,  the  trial  of  the 
action  must  commence  at  the  expiration  of  one  hour 
from  the  time  specified  in  the  summons  for  the  appear- 
ance of  defendant,  and  the  trial  must  be  continued  with- 
•  out -adjournment  for  more  than  twenty-four  hours  at 
any  one  time,  until  all  the  issues  therein  are  dis- 
posed of. 
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Sec.  383.  The  court  may,  of  its  own  motion,  post- 
pone the  trial : 

I^irst — For  not  exceeding  one  day,  if,  at  the  time 
iixed  by  law  or  by  an  order  of  the  court  for  the  trial, 
the  court  is  engaged  in  the  trial  of  another  action. 

Second — For  not  exceeding  two  days,  if,  by  an  amend- 
ment of  the  pleadings,  or  the  allowance  of  time  to  make 
such  amendment  or  to  plead,  a  postponement  is  rendered 
necessary. 

Third — For  not  exceeding  three  days,  if  the  trial  is 
upon  issues  of  fact,  and  a  jury  have  been  demanded. 

Sec.  384.  The  court  may,  by  consent  of  the  parties, 
given  in  writing  or  in  open  court,  postpone  the  trial  to  a 
time  agreed  upon  by  the  parties. 

Sec  385.  The  trial  may  be  postponed  upon  the  appli- 
cation of  either  party  for  a  period  not  exceeding  four 
months : 

JF'irst — Tlic  party  making  the  application  must  prove, 
by  his  own  oath  or  otherwise,  that  he  cannot,  for  want 
of  material  testimony,  which  he  expects  to  procure, 
safely  proceed  to  trial,  and  must  show  in  what  respect 
the  testimony  expected  is  material,  and  that  he  has  used 
due  diligence  to  procure  it,  and  has  been  unable  to  do  so. 

Second — If  the  application  is  on  the  part  of  the  plain- 
tiff, and  the  defendant  is  under  arrest,  a  postponement 
for  more  than  three  hours  discharges  the  defendant  from 
custody ;  but  the  action  may  proceed  notwithstanding, 
and  the  defendant  is  subject  to  arrest  on  execution  in 
the  same  manner  as  if  he  had  not  been  discharged. 

Third — If  the  application  is  on  the  part  of  a  defend- 
ant under  arrest,  before  it  can  be  o;ranted  he  must  exe- 
cute an  undertaking,  with  two  or  more  sufficient  sure- 
ties, to  be  approved  by  and  in  a  sum  to  be  fixed  by  the 
justice,  to  the  effect  that  he  will  render  himself  amenable 
to  the  process  of  the  court  during  the  pendency  of  the 
action,  and  to  such  as  may  be  issued  to  enforce  the  judg- 
ment therein,  or  that  the  sureties  will  pay  to  the  plaintiff 
the  amount  of  any  judgment  which  he  may  recover  in 
the  action,  not  exceeding  the  amount  specified  in  the 
undertaking.  On  filing  the  undertaking  specified  in 
this  subdivision,  the  justice  must  order  the  defendant  to 
be  discharged  from  custody. 

Fourth — The  party  making  the  application  must,  if 
required  by  the  adverse  party,  consent  that  the  testimony 
of  any  witness  of  such  adverse  party  who  is  in  attend- 
ance may  be  then  taken  by  depositron  before  the  justice, 
and  that  the  testimony  so  taken  may  be  read  on  the  trial 
with  the  same  effect  and  subject  to  the  same  objections 
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pone  trial. 
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ance for 
more  than 
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Iflfne  de- 
fined— two 
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Issue  of  law. 


Iseue  of 
fact. 
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how  tried. 
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tried. 


Jury  how 
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Party   fail- 
ing to  ap- 
l^ear. 


Challenges 
to  jurors. 


as  if  the  witness  was  produced.  But  tlie  court  may 
require  the  party  making  the  application  to  state,  upon 
affidavit,  the  evidence  which  he  expects  to  obtain ;  and  if 
the  adverse  party  thereupon  admits  that  such  evidence 
would  be  given,  and  that  it  be  considered  as  actually 
given  on  the  trial,  or  offered  and  overruled  as  improper, 
the  trial  must  not  be  postponed. 

Sec.  386.  ISTo  adjournment  must,  unless  by  consent, 
be  granted  for  a  period  longer  than  ten  days,  upon  the 
application  of  either  party,  except  upon  condition  that 
such  party  file  an  undertaking,  in  an  amount  fixed  by 
the  justice,  with  two  sureties,  to  be  approved  by  the  jus- 
tice, to  the  effect  that  they  will  pay  to  the  opposite  party 
the  amount  of  any  judgment  w^hicli  may  be  recovered 
against  the  party  applying,  not  exceeding  the  sum  speci- 
fied in  the  undertaking. 

Trials  in  J^s< ices'  Courts. 

Sec.  387.  Issues  arise  upon  the  pleadings  when  a 
fact  or  conclusion  of  law  is  maintained  by  the  one  party 
and  controverted  by  the  other.  They  are  of  two  kinds  : 
First ^  of  law ;  and,  second^  of  fact. 

Sec.  388.  An  issue  of  law  arises  upon  a  demurrer  to 
the  complaint  or  answer,  or  to  some  part  thereof. 

Sec.  389.  An  issue  of  fact  arises — First,  upon  a 
material  allegation  in  the  complaint  controverted  in  the 
answer  ;  and,  second,  upon  new  matter  in  the  answer, 
except  an  issue  of  law  is  joined  thereon. 

Sec.  390.  An  issue  of  law  must  be  tried  by  the 
court. 

Sec.  391.  An  issue  of  fact  must  be  tried  by  a  jury, 
unless  a  jury  is  waived,  in  which  case  it  must  be  tried 
by  the  court. 

Sec.  392.  A  jury  may  be  waived — First,  by  consent 
of  parties  entered  in  the  docket ;  second,  by  a  failure  of 
either  party  to  demand  a  jury  before  the  commencement 
of  the  trial  of  an  issue  of  fact ;  third,  by  the  failure  of 
either  party  to  appear  at  the  time  fixed  for  the  trial  of 
an  issue  of  fact. 

Sec.  393.  If  either  party  fails  to  appear  at  the  time 
fixed  for  trial,  the  trial  may  proceed  at  the  request  of 
the  adverse  party. 

Sec.  394.  Tlie  challenges  are  either  peremptory  or 
for  cause.  Each  party  is  entitled  to  three  peremptory 
challenges.  Either  party  may  challenge  for  cause  on 
any  grounds  set  forth  in  section  one  hundred  and  sixty- 
eight.  Challenges  for  cause  must  be  tried  by  the 
justice. 
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Sec.  395.  When  the  cause  of  action  or  counter- 
claim arises  upon  an  account  or  instrument  for  the  pay- 
ment of  money  only,  the  ^court,  at  any  time  before  the 
trial,  may,  by  an  order  under  his  hand,  require  the  orig- 
inal to  be  exhibited  to  the  inspection  of,  and  a  copy  to  be 
f  urnislied  to  the  adverse  party,  at  such  time  as  may  be 
"fixed  in  the  order  ;  or,  if  such  order  is  not  obeyed,  the 
account  or  instrument  cannot  be  given  in  evidence. 

Sec.  396.  If  the  plaintiff  annex  to  his  complaint,  or 
file  with  the  justice  at  the  tim^e  of  issuing  the  summons, 
the  original  or  a  copy  of  the  promissory  note,  bill  of  ex- 
change, or  other  written  obligation  for  the  payment  of 
money,  upon  which  the  action  is  brought,  the  defendant 
is  deemed  to  admit  the  genuineness  of  the  signatures, 
endorsers,  or  assignors  thereof,  unless  he  specifically 
deny  the  same  in  his  answer,  and  verify  the  answer  by 
his  oath. 


Inspection 
of  written 
instrument. 


Copy  of  the 
instrument 
filed ;  when 
signatures 
deemed  ad- 
mitted. 


CHAPTER  XXY. 


Judgments   Other   tlian   by  Default   in    Justices' 

Courtg. 

Skctiox  397.  Judgment  by  confession. 

393.  Judgment,  of  dismissal  entered  in  certain  cases.' 

399.  Judgment  upon  verdict. 

400.  Judgment  after  trial  by  the  court. 
■401.  Judgment  how  entered. 

402.  Excess  beyond  jurisdiction  may  be  remitted. 

403.  Offer  to  compromise  before  trial. 

404.  Costs  included  in  the  judgment. 

405.  Abstract  of  judgment, 

406.  Abstract  of  judgment  when  filed. 

407.  Effect  of  docketing  judgment. 

408.  Judgment  not  a  lien  unless  abstract  is  recorded. 

Sec.  897.     Judgments  upon  confession  may  be  entered  judgment 

in  any  justices'  courts  specified  in  the  confession  in  any  g^n^^^^®^* 
amount  of  which  said  courts  have  jurisdiction. 

Sec.  398.     Judgment  that  the  action   be  dismissed,  judgment 

without  prejudice  to  a  new  action,  may  be  entered,  with  of  dismissal 

,.,ir'n«  entered  in 

costs,  m  the  lollowmg  cases  :  certain 

First — Wlien  the  plaintiff  voluntarily  dismisses  the 

action  before  it  is  finally  submitted. 

Second — When  he  fails  to  appear  at  the  time  specified 

in  the  summons,  or  at  the  time  to  which  the  action  has 

been  postponed,  or  within  one  hour  thereafter. 

TAf/'cZ— -When,  after  a  demurrer  to  the  complaint  has 

been  sustained,  the  plaintiff  fails  to  amend  it  within  the 

time  allowed  by  the  court. 


cases. 
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Judgment 
npoa  ver- 
dict. 


Judgment 
after  trial  by 
the  court. 

Judgment 
howentered 


Excess  be- 
yond juris- 
diction may 
be  remitted. 


Offer  to 
compro- 
mise  before 
trial. 


Costs  in- 
cluded in 
the  judg- 
ment. 

Abstract  of 
judgment. 


Fourth — When  it  is  objected  at  the  trial,  and  appears 
by  the  evidence  that  the  action  is  brought  in  the  wrong 
county,  or  precinct,  or  city  ;  but  if  the  objection  is  taken 
and  overruled,  it  is  cause  only  of  reversal  on  appeal,  and 
does  not  otherwise  invalidate  the  judgment ;  if  not  taken 
at  the  trial,  it  is  waived. 

Sec.  399.  When  a  trial  by  jury  has  been  had,  judg- 
ment must  be  entered  by  the  justice  at  once  in  conform- 
ity with  the  verdict. 

Sec.  400.  When  the  trial  is  by  the  court,  judgment 
must  be  entered  at  the  close  of  the  trial. 

Sec.  401.  Judgments  in  justices'  courts  must  be 
substantially  in  the  form  required  by  this  act.  When 
the  judgment  is  rendered  in  a  case  where  the  defendant 
is  subject  to  arrest  and  imprisonment  thereon,  the  fact 
that  the  defendant  is  so  subject  must  be  stated  in  the 
judgment. 

Sec.  402.  When  the  amount  found  due  to  either 
party  exceeds  the  sum  for  which  the  justice  is  author- 
ized to  enter  judgment,  such  party  may  remit  the  excess, 
and  judgment  may  be  rendered  for  the  residue. 

Sec.  403.  If  the  defendant,  at  any  time  before  the 
trial,  offer  m  writing  to  allow  judgment  to  be  taken 
against  him  for  a  specified  sum,  the  plaintiff  may  imme- 
diately have  judgment  therefor,  with  the  costs  then 
accrued ;  but  if  he  do  not  accept  such  offer  before  the 
trial,  and  fail  to  recover  in  the  action  a  sum  equal  to  the 
offer,  he  cannot  recover  costs,  but  costs  must  be  adjudged 
against  him,  and,  if  he  recover,  be  deducted  from  his 
recovery.  The  offer  and  failure  to  accept  it  cannot  be 
given  in  evidence,  nor  affect  the  recovery  otherwise  than 
as  to  cost. 

Sec  404.  The  justice  must  tax  and  include  in  the  judg- 
ment the  costs  allowed  by  law  to  the  prevailing  party. 

Sec.  405.  The  justice,  on  the  demand  of  a  party  in 
whose  favor  judgment  is  rendered,  must  give  him  an 
abstract  of  the  judgment  in  the  following  form  (tilling 
blanks  according  to  the  facts) : 


"  Territory  of  Idaho, 
,  Plaintiffs  vs.  — 


County. 
Defendant, 

,  Justice  of  the  Peace. 

Precinct  (or  city), ,  18 — . 

Judgment  entered  for  plaintiff  (or  defendant)  for 
on  the day  of 


"  In  Justices'  Court,  before 


u 


'*  I  certify  that  the  foregoing  is  a  correct  abstract  of  a 
judgment  rendered  in  said  action  in  my  court  (or,  as  the 


EXECUTION   FROM  JUSTICES    COURTS. 


173 


case  may  be,  in  the  court  of 


Justice  of  the  Peace, 


as  appears  by  his  docket  now  in  my  possession,  as  his  suc- 
cessor in  office).  ^'  — i , 

Justice  of  the  PeaceP 

Sec  406.  The  abstract  may  be  filed  and  docketed  in 
the  office  of  the  county  recorder  of  the  county  in  which 
the  judgment  was  rendered,  and  must  be  docketed  in  the 
judgment  docket  of  the  probate  court.  The  time  of 
the  receipt  of  the  abstract  by  the  recorder  must  be  noted 
by  him  thereon  and  entered  in  the  docket. 

Sec.  407.  From  the  time  of  docketing  in  the  county 
recorder's  office  execution  may  be  issued  thereon  by  the 
probate  judge  or  the  clerk  of  said  probate  court  to  the 
sheriff  of  any  county  in  the  Territory  other  than  the 
county  in  which  the  judgment  was  obtained  in  the  same 
manner  and  with  like  effect  as  if  issued  on  judgments  of 
the  probate  courts. 

Sec.  408.  A  judgment  rendered  in  a  justices'  court 
creates  no  lien  upon  any  lands  of  the  defendant  unless 
an  abstract  is  filed  and  recorded  in  the  office  of  the  re- 
corder of  the  county  in  which  the  lands  are  situated. 
When  so  filed  and  recorded,  such  a  judgment  is  a  lien 
upon  the  lands  of  the  judgment  debtor  situated  in  that 
county. 


Abstract  of 
judgment 
when  filed. 


Effect  of 
docketing. 


Jnds^ment 
not  a  lien 
unless  ab- 
stract is  re- 
corded. 


CHAPTER  XXYI. 
JBxecution  from  Justices'  Courts. 

Section  409.  Execution  may  issue  within  five  years. 

410.  Execution,  contents  of. 

411  Renewal  of  execution. 

412.  Duty  of  oflacer  receiving  execution. 

413.  Sections  applicable. 

Sec.  409.     Execution  for  the  enforcement  of  a  judg-  Execution 
ment  of  a  justices'  court  may  be  issued  by  the  justice  wUhinTve 
who  entered  the  judgment,  or  his  successor  in  office,  on  years. 
the  application  of  the  party  entitled  thereto,  at  any  time 
within  five  years  from  the  entry  of  judgment. 

Sec  410.  The  execution  must  be  directed  to  the  Execution,^ 
sheriff  or  to  a  constable  of  the  county,  and  must  be  sub- 
scribed by  the  justice  and  bear  date  the  day  of  its  deliv- 
ery to  the  officer.  It  must  intelligibly  refer  to  the  judg- 
ment by  stating  the  names  of  the  parties  and  the  name 
of  the  justice  before  whom,  and  of  the  county,  and  the 
precinct  or  city  where,  and  the  time  when  it  was  entered ; 


contents  of. 
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Renewal  of 
execution. 


Duty  of  of- 
ficer receiv- 
ing execu- 
tion. 


Sections  ap- 
plicable. 


the  amount  of  the  judgment,  if  it  be  for  money ;  and 
if  less  than  the  whole  sum  is  due,  the  true  amount  due 
thereon.  It  must  contain  in  like  cases,  similar  directions 
to  the  sheriff  or  constable  as  are  required  by  the  provis- 
ions of  chapter  seventeen  of  this  act  in  an  execution  to 
the  sheriff. 

Sec.  411.  An  execution  may,  at  the  request  of  the 
judgment  creditor,  be  renewed  before  the  expiration  of 
the  time  iixed  for  its  return  by  the  word  ''  renewal " 
written  thereon,  with  the  date  thereof,  and  subscribed 
by  the  justice.  Such  renewal  has  the  effect  of  an  origi- 
nal issue,  and  may  be  repeated  as  often  as  necessary.  If 
an  execution  is  returned  unsatisfied,  another  may  be 
afterwards  issued. 

Sec.  412.  The  sheriff  or  constable  to  whom  the  exe- 
cution is  directed  must  execute  the  same  in  the  same 
manner  as  the  sheriff  is  required  by  the  provisions  of 
chapter  seventeen  of  this  act  to  proceed  upon  execu- 
tion directed  to  him ;  and  the  constable,  when  the  exe- 
cution is  directed  to  him,  is  vested  for  that  purpose  with 
all  the  powers  of  the  sheriff. 

Sec.  413.  The  sections  of  this  act  from  section  226 
to  section  266,  both  inclusive,  are  applicable  to  justices' 
courts,  the  word  "  constable  "  being  substituted  to  that 
end  for  the  word  ''sheriff,"  and  the  word  ''justice"  for 
the  word  "  judge." 


CHAPTER  XXYII. 
Contempt  in  Justices'  Courts. 

Section  414.  Contempts,  a  justice  may  punish  for. 

415.  Proceedings  for  contempt. 

416.  ^ame. 

417.  Punishments  for  contempts. 

418.  Conviction  entered  fn  docket. 

419.  Docket  what  to  contain. 

420.  Entries  therein  primary  evidence  of  the  fact. 

421.  Index  to  docket. 

422.  Dockets,  etc.,  must  be  delivered  to  successor. 

423.  Proceedings  upon  vacancy,  etc. 

424.  Successor  may  Issue  execution  upon  docket  of  predecessor. 

425.  Who  deemed  successor. 

426.  Probate  judge  to  determine  successor. 

427.  Process  issued  to  any  part  of  the  couitty. 

428.  Blanks  must  be  filled  in  all  papers. 

429.  Receive  moneys  and  pay  over  the  same. 

430.  When  another  justice  may  act  in  his  behalf. 

431.  May  require  security  for  costs. 

432.  Who  entitled  to  costs. 

433.  What  provisions  of  act  applicable  to  justices'  courts. 
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Con'  erapts 
a  justice 
may  punish 
for. 


Proceed- 
ings for 
contempt. 


Sec.  414.  A  justice  may  punish  as  for  contempt 
persons  guilty  of  the  following  acts,  and  no  other : 

First — Disorderly ^icoijtemptuous  or  insolent  behavior 
towards  the  justice  while  holding  the  court,  tending  to 
interrupt  the  due  course  of  the  trial  or  other  judicial 
proceeding. 

Second — A  breach  of  the  peace,  boisterous  conduct,  or 
violent  disturbance  in  the  presence  of  the  justice  or  in 
the  immediate  vicinity  of  the  court  held  by  him,  tending 
to  interrupt  the  due  course  of  a  trial  or  other  judicial 
proceeding. 

Third — Disobedience  or  resistance  to  the  execution  of 
a  lawful  order  or  process  made  or  issued  by  him. 

Foiirth — Disobedience  to  a  subpoena  duly  served,  or 
refusing  to  be  sworn  or  to  answer  as  a  witness. 

Fifth — Rescuing  any  person  or  property  in  the  cus- 
tody of  an  officer  by  virtue  of  an  order  or  process  of  the 
court  held  by  him. 

Sec.  415.  "When  a  contempt  is  committed  in  the 
immediate  view  and  presence  of  the  justice,  it  may  be 
punished  summarily ;  to  that  end  an  order  must  be  made, 
reciting  the  facts  as  they  occurred,  and  adjudging  that 
the  person  proceeded  against  is  thereby  guilty  of  con- 
tempt, and  that  he  be  punished  as  therein  prescribed. 

Sec  416.  When  the  contempt  is  not  committed  in 
the  immediate  view  and  presence  of  the  justice,  a  war- 
rant of  arrest  may  be  issued  by  such  justice,  on  which 
the  person  so  guilty  may  be  arrested  and  brought  before 
the  justice  immediately,  when  an  opportunity  to  be 
heard  in  his  defense  or  excuse  must  be  given.  The  jus- 
tice may  thereupon  discharge  him  or  may  convict  him 
of  the  offense. 

Sec  417.  A  justice  may  punish  for  contempts  by 
fine  or  imprisonment,  or  both ;  such  fine  not  to  exceed 
in  any  case  one  hundred  dollars,  and  such  imprisonment 
not  to  exceed  one  dav. 

Sec  418.  The  conviction,  specifying  particularly  the 
offense  and  the  judgment  thereon,  must  be  entered  by 
the  justice  in  his  docket. 

Docket  of  Justice. 

Sec  419.     Every  justice  must  keep  a  book  dcnomi-  Docket 
nated  a  "Docket"  in  which  he  must  enter:  tlin'^^^^^^' 

First — The  ticle  of  every  action  or  proceeding ;  and 
if  a  sum  of  money  be  claimed,  the  amount  thereof. 

Second — The  object  of  the  action  or  proceeding. 

Third — The  date  of  the  summons  and  the  time  of  its 
return ;  and  if  an  order  to  arrest  the  defendant  be  made, 


Same. 
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ments for 
contempts. 
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docket. 
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Entries 
therein  pri- 
mary evi- 
dence of  the 
fact. 


Index  to 
docket. 


Docket,  &c., 
to  be  aeliv- 
ered  to  buc- 
cesaor. 


Proceedingfl 
npon  vacau- 
cy,  etc. 


or  a  writ  of  attachment  be  issued,  a  statement  of  the 
fact. 

Fourtli — The  time  when  the  parties,  or  either  of 
them,  appear,  or  their  non  appearance  if  default  be 
made;  a  minute  of  the  pleadings  and  motions;  if  in 
writing,  referring  to  them ;  if  not  in  writing,  a  concise 
statement  of  the  material  parts  of  the  pleading. 

Fifth — Every  adjournment,  stating  on  whose  applica- 
tion and  to  what  time. 

Sixth — The  demand  for  a  trial  by  jury,  when  the 
same  is  made  and  by  whom  made,  the  order  for  the 
jury,  and  the  time  appointed  for  the  return  of  the  jury 
and  for  the  trial. 

Seventh — The  naines  of  the  jurors  who  appear  and  are 
sworn,  and  the  names  of  all  witnesses  sworn,  and  at 
whose  request. 

Eighth — The  verdict  of  the  jury,  and  when  received ; 
if  the  jury  disagree  and  are  discharged,  the  fact  of  such 
disagreement  and  discharge. 

Ninth — The  judgment  of  the  court,  specifying  the 
costs  included  and  the  time  when  rendered. 

Tenth — The  issuing  of  the  execution,  when  issued,  and 
to  whom ;  the  renewals  thereof,  if  any,  and  when  made, 
and  a  statement  of  any  money  paid  to  the  justice,  when 
and  by  whom. 

Eleventh — The  receipt  of  a  notice  of  appeal,  if  any  be 
given,  and  of  the  appeal  bond,  if  any  be  filed. 

Sec.  420.  The  several  particulars  of  the  last  section 
specified  must  be  entered  under  the  title  of  the  action 
to  which  they  relate,  and  (unless  otherwise  in  this  act 
provided)  at  the  time  when  they  occur.  Such  entries  in 
a  justice's  docket,  or  a  transcript  thereof,  certified  by  the 
justice  or  his  successor  in  office,  are  primary  evidence  of 
the  facts  so  stated. 

Sec.  421.  A  justice  must  keep  an  alphabetical  index 
to  his  docket,  in  which  must  be  entered  the  names  of 
the  parties  to  each  judgment,  with  ii  reference  to  the 
page  of  entry.  The  names  of  the  plaintiffs  must  be  en- 
tered in  the  index  in  the  alphabetical  order  of  the  first 
letter  of  the  family  name. 

Sec.  422.  Every  justice  of  the  peace,  upon  the  expi- 
ration of  his  term  of  office,  must  deposit  with  his  suc- 
cessor his  official  dockets  and  all  papers  filed  in  his  office, 
his  own  as  well  as  those  of  his  predecessors,  or  any 
others  which  may  be  in  his  custody  to  be  kept  as  public 
records. 

Sec.  423.  If  the  office  of  a  justice  become  vacant  by 
his  death  or  removal  from  the  precinct,  or  city,  or  other- 
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wise,  before  his  successor  is  elected  and  qualified  the 
docket  and  papers  in  possession  of  such  justice  must  be 
deposited  in  the  office  of  some  other  justice  in  the  city 
or  precinct,  to  be  by  him  delivered  to  the  successor  of 
such  justice.  If  there  is  no  other  justice  in  the  town  or 
precinct,  then  the  docket  and  papers  of  such  justice 
must  be  deposited  in  the  office  of  tlie  county  recorder  of 
the  county,  to  be  by  him  delivered  to  the  successor  in 
office  of  the  justice. 

Sec.  424.  Any  justice  with  whom  the  docket  of  his 
predecessor,  or  of  any  other  justice,  is  deposited,  has  and 
may  exercise  over  all  actions  and  proceedings  entered  in 
such  docket  the  same  jurisdiction  as  if  originally  com- 
menced before  him.  In  case  of  the  creation  of  a  new  county, 
or  the  change  of  the  boundary  between  two  counties, 
any  justice  into  whose  hands  the  docket  of  a  justice 
formerly  acting  as  such  within  the  same  territory  may 
come,  is  for  the  purpose  of  this  section,  considered  the 
successor  of  such  former  justice. 

Sec.  425.  The  justice  elected  to  fill  a  vacancy  is  the 
successor  of  the  justice  whose  office  became  vacant 
before  the  expiration  of  a  full  term.  When  a  full  term 
expires,  the  same  or  another  person  elected  to  take  office 
in  the  same  city  or  precinct  from  that  time  is  the  suc- 
cessor. 

Sec.  426.  When  two  or  more  justices  are  equally 
entitled,  under  the  last  section,  to  be  deemed  the  suc- 
cessor in  office  of  the  justice,  the  probate  judge  must,  by 
a  certificate  subscribed  by  him  and  filed  in  the  office  of 
the  probate,  court,  designate  which  justice  is  the  succes- 
sor of  a  justice  going  out  of  office  or  whose  office  has 
become  vacant. 


Successor 
may  issue 
execution 
upon  docket 
of  predeces- 
sor. 


Who 

deemed 

successor. 


Probate 
judge  to  de- 
termine the 
successor. 


General  ProTisions. 

Sec.  427.  Justices  of  the  peace  may  issue  subpoenas 
in  any  action  or  proceeding  in  the  courts  held  by  them, 
and  final  process  on  any  judgment  recovered  therein  to 
any  part  of  the  county. 

Sec.  428.  The  summons,  execution,  and  every  other 
paper  made  or  issued  by  a  justice,  except  a  subpoena, 
must  be  issued  without  a  blank  to  be  filled  by  another ; 
otherwise  it  is  void. 

Sec.  429.  Justices  of  the  peace  must  receive  from 
the  sheriffs  or  constables  of  their  county  all  moneys  col- 
lected on  any  process  or  order  issued  from  their  courts 
respectively,  and  all  moneys  paid  to  them  in  their  official 
capacity,  and  must  pay  the  same  over  to  the  parties  en- 
titled or  authorized  to  receive  them  without  delay. 


Process   is- 
sued to  any 
part  of  the 
county. 


Blanks 
must  be 
filled  in  all 
papers. 


Receive 
moneys  and 
pay  over  the 
same. 
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When  an- 
other jus- 
tice may  act 
in  his  be- 
half. 


May  require 
security  for 
costs. 


Who  enti- 
tled to  costs 


What  provi- 
sions of  act 
applicable 
to  justices* 
courts. 


Sec.  430.  In  case  of  the  sickness  or  otlier  disability^ 
or  a  necessary  absence  of  a  justice,  on  a  return  of  a 
summons  or  at  the  time  appointed  for  a  trial  another 
justice  of  the  same  town,  city,  or  precmct  may,  at  his 
request,  attend  in  his  behalf,  and  thereupon  is  vested 
with  the  power,  for  the  time  being,  of  the  justice  before 
whom  the  summons  was  returnable.  In  that  case  the 
proper  entry  of  the  proceedings  before  the  attending 
justice,  subscribed  by  him,  must  be  made  in  the  docket 
of  the  justice  before  whom  the  summons  was  returnable. 
If  the  case  is  adjourned,  the  justice  before  whom  the 
summons  was  returnable  may  resume  jurisdiction. 

Sec.  431.  Justices  may  in  all  cases  require  a  deposit 
of  money  or  an  undertaking  as  security  for  costs  of 
court  before  issuing  a  summons. 

Sec.  432.  The  prevailing  party  in  justices'  courts  is 
entitled  to  costs  of  the  action,  and  also  of  any  proceed- 
ings taken  by  him  in  and  of  an  execution  issued  upon 
any  judgment  recovered  by  him. 

Sec.  433.  Justices'  courts,  being  courts  of  peculiar 
and  limited  jurisdiction,  only  those  provisions  of  this  act 
which  are  in  their  nature  applicable  to  the  organization, 
powers,  and  course  of  proceedings  in  justices'  courts,  or 
which  have  been  made  applicable  by  special  provisions  in 
this  act,  are  applicable  to  justices'  courts  and  the  pro- 
ceedings therein. 
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.Sec.  434.  A  judgment,  or  order,  in  a  civil  action, 
except  when  expressly  made  final  by  this  act,  may  be  re- 
view^ed  as  prescribed  in  this  chapter,  and  not  otherwise. 

Sec.  435.  An  order  made  out  of  court,  without 
notice  to  the  adverse  party,  may  be  vacated  or  modified, 
without  notice,  by  the  judge  who  made  it ;  or  may  be 
vacated  or  modified,  on  notice,  in  the  manner  in  which 
other  motions  are  made. 

Sec.  436.  Any  party  aggrieved  may  appeal  in  the 
cases  prescribed  in  this  chapter.  The  party  appealing 
is  known  as  the  "appellant,"  and  the  adverse  party  as 
the  "  respondent." 

Sec.  437.     An  appeal  may  be  taken  : 

First — From  a  final  judgment  in  an  action  or  special 
proceeding  commenced  in  the  court  in  which  the  judg- 
ment is  rendered  within  one  year  after  the  entry  of  judg- 
ment. But  an  exception  to  the  decision  or  verdict,  on 
the  ground  that  it  is  not  supported  by  the  evidence, 
cannot  be  reviewed  on  appeal  from  the  judgment  unless 
the  appeal  is  taken  within  sixty  days  after  the  rendition 
of  the  judgment. 

Second — From  a  judgment  rendered  by  a  probate  or 
justices'  court  within  twenty-one  days  from  the  entry  of 
judgment. 

Third — From  an  order  granting  or  refusing  a  new 
trial ;  from  an  order  granting  or  dissolving  an  injunc- 
tion ;  from  an  order  refusing  to  grant  or  dissolve  an  in- 
junction ;  from  an  order  dissolving  or  refusing  to  dis- 
solve an  attachment ;  from  an  order  granting  or  refusing 
to  grant  a  change  of  the  place  of  trial;  from    any  special 


Judgment 
and  order 
may  be  re- 
viewed. 

Orders  out 
of  court  re- 
viewed by 
the  judge. 


Party  ag- 
grieved may 
appeal. 


Within 
what  time 
an  appeal 
may  oe 
taken. 


180 


APPEALS   IN    GENERAL. 


Appeal  how 
taken. 


Undertak- 
ing on  ap- 
peal. 


TJnciertak- 
ing  on  ap- 
peal from  a 
moneyjudg- 
ment. 


order  made  after  final  judgment,  and  from  an  interlocu- 
tory judgment  in  actions  for  partition  of  real  property, 
within  tliirty  days  after  the  order  or  intei'locntory  judg- 
ment is  made  and  entered  in  the  minutes  of  the  court  or 
filed  with  the  clerk. 

Sec.  438.  The  appeal  shall  be  made  by  filing  with 
the  clerk  of  the  court  with  whom  the  judgment  or  order 
appealed  from  is  entered  a  notice  stating  the  appeal  from 
the  same,  or  some  specific  part  thereof,  and  serving  a 
copy  of  the  notice  upon  the  adverse  party  or  his  attor- 
ney. The  order  of  service  is  immaferial,  but  the  appeal 
is  ineffectual  for  any  purpose,  unless,  within  five  days 
after  service  of  the  notice  of  appeal,  an  undertaking  be 
filed,  or  a  deposit  of  money  be  made  with  the  clerk,  as 
hereinafter  provided,  or  the  undertaking  be  waived  by 
the  adverse  party  in  writing. 

Sec.  439.  The  undertaking  on  appeal  must  be  in 
writing,  and  must  be  executed  on  the  part  of  the  appel- 
lant, by  at  least  two  sureties,  to  the  effect  that  the  appel- 
lant will  pay  all  the  damages  and  costs  which  may  be 
awarded  against  him  on  the  appeal,  or  on  a  dismissal 
thereof,  not  exceeding  three  hundred  dollars ;  or  that 
sum  must  be  deposited  with  the  clerk  with  whom  the 
judgment  or  order  was  entered,  to  abide  the  event  of 
the  appeal. 

Sec.  440.  If  the  appeal  be  from  a  judgment  or  order 
directing  the  payment  of  money,  it  does  not  stay  the 
execution  of  the  judgment  or  order,  unless  a  written 
undertaking  be  executed  on  the  part  of  the  appellant,  by 
two  or  more  sureties,  to  the  effect  that  they  are  bound  in 
double  the  amount  named  in  the  judgment  or  order; 
that  if  the  judgment  or  order  appealed  from,  or  any  part 
thereof,  be  affirmed,  and  the  appeal  be  dismissed,  the 
appellant  will  pay  the  amount  directed  to  be  paid  by  the 
judgment  or  order,  or  the  part  of  such  amount  as  to 
which  the  judgment  or  order  is  affirmed,  if  affirmed  only 
in  part,  and  all  damages  and  costs  which  may  be  awarded 
against  the  appellant  upon  the  appeal,  and  that  if  the 
appellant  does  not  make  such  payment  within  thirty 
days  after  the  filing  of  the  remittitur  from  the  Supreme 
Court  in  the  court  from  which  the  appeal  is  taken,  judg- 
ment may  be  entered,  on  motion  of  the  respondent,  in 
his  favor,  against  the  sureties,  for  such  amount,  together 
with  the  interest  that  may  be  due  thereon  and  the  dam- 
ages and  costs  which  may  be  awarded  against  the  appel- 
lant on  the  appeal.  If  the  judgment  or  order  appealed 
from  be  for  a  greater  amount  than  two  thousand  dollars, 
and  the  sureties  do  not  state  in  their  affidavits  of  justiti- 
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cation  accompanying  the  undertaking  that  they  are  each 
worth  the  sum  specitied  in  the  undertaking,  the  stipula- 
tion may  be  that  the  judgment  to  be  entered  against  the 
sureties  shall  be  for  such  amounts  only  as  in  their  affida- 
vits they  may  state  that  they  are  severally  worth,  and 
judgment  may  be  entered  against  the  sureties  by  the 
court  from  which  the  appeal  is  taken  pursuant  to  the  stip- 
ulations herein  designated.  When  the  judgment  or  order 
appealed  from  is  made  payable  in  a  specitied  kind  of 
money  or  currency,  the  judgment  against  the  sureties 
upon  the  undertaking  must  be  made  payable  in  the  same 
kind  of  money  or  currency. 

Sec.  441.  If  the  judgment  or  order  appealed  from 
direct  the  assignment  or  delivery  of  documents  or  per- 
sonal property,  the  execution  of  the  judgment  or  order 
cannot  be  stayed  by  appeal,  unless  the  tilings  required  to 
be  assigned  or  delivered  be  placed  in  the  custody  of  such 
officer  or  receiver  as  the  court,  or  a  judge  thereof,  may 
apjDoint,  or  unless  an  undertaking  be  entered  into  on  the 
part  of  the  appellant,  with  at  least  two  sureties,  and  in 
such  amount  as  the  court,  or  the  judge  thereof,  may 
direct,  to  the  effect  that  the  appellant  will  obey  the  order 
of  the  appellate  court  upon  the  appeal. 

Sec.  442.  If  the  judgment  or  order  appealed  from 
direct  the  execution  of  a  conveyanceor  other  instrument, 
the  execution  of  the  judgment  or  order  cannot  be  stayed 
by  the  appeal  until  the  instrument  is  executed  and  de- 
posited with  the  clerk  with  whom  the  judgment  or 
order  is  entered,  to  abide  the  judgment  of  the  appellate 
court. 

Sec.  443.  If  the  judgment  or  order  appealed  from 
direct  the  sale  or  delivery  of  possession  of  real  property, 
the  execution  of  the  same  shall  not  be  stayed,  unless  a 
written  undertaking  be  executed  on  the  part  of  the 
appellant,  with  two  or  more  sureties,  to  the  effect  that, 
during  the  possession  of  such  property  by  the  appellant, 
he  will  not  commit,  nor  suffer  to  be  committed,  any 
waste  thereon  ;  and  that,  if  the  judgment  be  affirmed,  or 
the  appeal  dismissed,  he  will  pay  the  value  of  the  use 
and  occupation  of  the  property  from  the  time  of  the 
appeal  until  the  delivery  of  the  possession  thereof,  pur- 
suant to  the  judgment  or  order,  not  exceeding  a  sum  to 
be  fixed  by  the  judge  of  the  court  by  which  the  judg- 
ment was  rendered  or  order  made,  and  which  shall  be 
specified  in  the  undertaking.  When  the  judgment  is  for 
the  sale  of  mortgaged  premises  and  the  payment  of  a 
deficiency  arising  upon  the  sale,  the  undertaking  shall 
also  provide  for  the  payment  of  such  deficiency. 
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Sec.  444.  "Whenever  an  appeal  is  perfected,  as  pro- 
vided in  the  preceding  sections  in  this  chapter,  it  stays 
all  further  proceedings  in  the  court  below  upon  the 
judgment  or  order  appealed  from,  or  upon  the  matter 
embraced  therein,  and  releases  from  levy  property  which 
was  levied  upon  under  execution  issued  upon  such  judg- 
ment, but  the  court  may  proceed  upon  any  other  matter 
embraced  in  the  action  and  not  affected  by  the  order  ap- 
pealed from.  And  the  court  below  may,  in  its  discre- 
tion, dispense  with  or  limit  the  security  required  by 
this  chapter  when  the  appellant  is  an  executor,  adminis- 
trator, trustee,  or  other  person  acting  in  another's  right. 
An  appeal  does  not  continue  in  force  an  attachment, 
unless  an  undertaking  be  executed  and  filed  on  the  part 
of  the  appellant,  by  at  least*  two  sureties,  in  double  the 
amount  of  the  debt  claimed  by  him,  that  the  appellant 
will  pay  all  costs  and  damages  which  the  respondent  may 
sustain  by  reason  of  the  attachment  in  case  the  order  of 
the  court  below  be  sustained,  and  unless,  within  five  days 
after  the  entry  of  the  order  appealed  from,  such  appeal 
be  perfected. 

Sec.  445.  The  undertaking  prescribed  by  sections 
four  hundred  and  thirty-nine,  four  hundred  and  forty, 
four  hundred  and  forty-one  and  four  hundred  and  forty- 
three  may  be  in  one  instrument  or  several,  at  the  option 
the  appellant. 

Sec.  446.  The  adverse  party  may  except  to  the  sufficiency 
of  the  sureties  to  \he  undertakings  mentioned  in  sections 
four  hundred  and  thirty-nine,  four  hundred  and  forty, 
four  hundred  and  forty-one  and  four  hundred  and  forty- 
three  at  any  time  within  thirty  days  after  the  filing  of 
such  undertakings,  and  unless  they,  or  other  sureties, 
within  twenty  days  after  the  appellant  has  been  served 
with  notice  of  such  exception,  justify,  before  a  judge  of 
the  court  below,  a  probate  judge,  or  county  clerk  of  the 
court,  upon  five  days'  notice  to  the  respondent,  of  the 
time  and  place  of  justification,  execution  of  the  jndg-. 
ment,  order  or  decree  appealed  from  is  no  longer  stayed; 
and  in  all  cases  where  an  undertaking  is  required  on 
appeal  by  the  provisions  of  this  chapter,  a  deposit  in  the 
court  below  of  the  amount  of  the  judgment  appealed 
from,  and  three  hundred  dollars  in  addition,  shall  be 
equivalent  to  filing  the  undertaking ;  and  in  all  cases  the 
undertaking  or  deposit  may  be  waived  by  the  written 
consent  of  the  responaent. 

Sec.  447.  In  cases  not  provided  for  in  sections  four 
hundred  and  forty,  four  hundred  and  forty-one,  four 
hundred  and  forty-two  and   four  hundred  and  forty- 
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three,  tlie  pei-fecting  of  an  appeal,  bv  giving  the  under- 
taking or  making  the  deposit,  mentioned  in  section  four 
]iundred  and  thirty-nine,  stays  proceedings  in  the  court 
below  upon  the  judgment  or  order  appealed  from,  except 
where  it  directs  the  sale  of  perishable  property,  in  which 
case  the  court  below  may  order  the  property  to  be  sold, 
and  the  proceeds  thereof  to  be  deposited  to  abide  the 
judgment  of  the  appellate  court. 

Sec.  448.  On  an  appeal  from  a  final  judgment,  the 
appellant  must  furnish  the  court  with  a  copy  of  the 
notice  of  appeal,  of  the  judgment-roll,  and  of  any  bill  of 
exceptions  or  statement  in  the  case  upon  which  the  ap- 
pellant relies.  Any  statement  used  on  motion  for  a  new 
trial,  or  settled  after  decision  of  such  motion,  when  the 
motion  is  made  upon  the  minutes  of  the  court,  provided 
in  section  two  hundred  and  twelve,  or  any  bill  of  excep- 
tions settled,  as  provided  in  sections  two  hundred  and 
three  and  two  hundred  and  four,  ct  used  on  motion  for 
a  new  trial,  may  be  used  on  appeal  from  a  final  judg- 
ment equally  as  upon  appeal  from  the  order  granting  or 
refusing  the  new  trial. 

Sec.  449.  On  appeal  from  a  judgment  on  an  appeal, 
or  from  an  order,  except  an  order  granting  or  refusing 
a  new  trial,  the  appellant  must  furnish  the  court  with  a 
copy  of  the  notice  of  appeal,  of  the  judgment  or  order 
appealed  from,  and  of  papers  used  on  the  hearing  in  the 
court  below. 

Sec.  450.  On  an  appeal  from  an  order  granting  or 
refusing  a  new  trial,  the  appellant  must  furnish  the  court 
with  a  copy  of  the  notice  of  appeal,  of  the  order  ap- 
pealed from,  and  of  the  papers  designated  in  section  two 
hundred  and  twelve  of  this  act. 

Sec  451.  The  copies  provided  for  in  the  last  three 
sections  must  be  certified  to  be  correct  by  the  clerk  or 
the  attorneys,  and  must  be  accompanied  with  a  certifi- 
cate of  the  clerk  that  an  undertaking  on  appeal,  in  due 
form,  has  been  properly  filed,  or  a  stipulation  of  the 
parties  waiving  an  undertaking. 

Sec.  452.  If  the  appellant  fails  to  furnish  the  requi- 
site papers,  the  appeal  may  be  dismissed ;  but  no  appeal  can 
be  dismissed  for  insufficiency  of  the  undertaking  thereon, 
if  a  good  and  sufficient  undertaking,  approved  by  a  justice 
of  the  Supreme  Court,  be  filed  in  the  Supreme  Court 
before  the  hearing  upon  motion  to  dismiss  the  appeal. 

Sec  453.  The  dismissal  of  an  appeal  is,  in  efiect,  an 
aflirmance  of  the  judgment  or  order  appealed  from, 
unless  the  dismissal  is  expressly  made  without  prejudice 
o  another  appeal. 
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Sec.  4:64:.  Upon  an  appeal  from  a  judgment,  the 
court  may  review  the  verdict  or  decision,  if  excepted  to, 
or  any  intermediate  order,  if  excepted  to,  w^hich  involves 
the  merits  or  necessarily  affects  the  judgment. 

Sec.  455.  When  the  judgment  or  order  is  reversed 
or  modified,  the  appellate  court  may  make  complete  res- 
titution of  all  property  and  rights  lost  by  the  erroneous 
judgment  or  order,  so  far  as  such  restitution  is  consistent 
with  protection  of  a  purchaser  of  property  at  a  sale 
ordered  by  the  judgment,  or  had  under  process  issued 
upon  the  judgment,  on  the  appeal  from  which  the  pro- 
ceedings were  not  stayed ;  and  for  relief  in  such  cases 
the  appellant  may  have  his  action  against  the  respond- 
ent, enforcing  the  judgment  for  the  proceeds  of  the  sale 
of  the  property,  after  deducting  therefrom  the  expenses 
of  the  sale.  When  it  appears  to  the  appellate  court  that 
the  appeal  was  made  for  delay,  it  may  add  to  the  costs 
such  damages  as  may  be  just. 

Sec.  456.  When  judgment  is  rendered  upon  the 
appeal,  it  shall  be  certified  by  the  clerk  of  the  Supreme 
Court  to  the  clerk  w4th  whom  the  judgment-roll  is  filed 
or  the  order  appealed  from  is  entered.  In  cases  of 
appeal  from  the  judgment,  the  clerk  with  whom  the  roll 
is  filed  shall  attach  the  certificate  to  the  iudo-ment-roU 
and  enter  a  minute  of  the  judgment  of  the  Supreme 
Court  on  the  docket  against  the  original  entry.  In  cases 
of  appeal  from  the  order,  the  clerk  shall  enter  at  length 
in  the  record  of  the  court  the  certificate  received  and 
minute  against  the  entry  of  the  order  appealed  from, 
a  reference  to  the  certificate,  with  a  brief  statement  that 
such  order  had  been  affirmed,  reversed  or  modified,  as 
the  case  may  be,  by  the  Supreme  Court  on  appeal. 

appeals  to  the  supreme  court  from  the  district  court. 

Sec.  457.  An  appeal  may  be  taken  to  the  Supreme 
Court  from  the  district  courts  in  the  following  cases : 

J^irst — From  a  final  judgment  entered  in  an  action  or 
special  proceeding  commenced  in  these  courts  or  brought 
into  these  courts  from  other  courts. 

Second — From  an  order  granting  or  refusing  a  new 
trial ;  from  an  order  granting  or  dissolving  an  injunc- 
tion ;  from  an  order  refusing  to  grant  or  dissolve  an  in- 
junction ;  from  an  order  dissolving  or  refusing  to  dis- 
solve an  attachment ;  from  an  order  changing  or  refusing 
to  change  the  place  of  trial ;  from  any  special  order 
made  after  fi'nal  judgment  and  from  such  interlocutory 
judgment  in  actions  for  partition  as  determine  the  rights 
iind  interests  of  the  respective  parties  and  directs  parti- 
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tion  to  be  made ;  promded,  that  no  appeal  sliall  be  liad 
from  the  district  court  to  the  Supreme  Court  in  civil 
cases  where  the  sum  in  dispute  shall  not  exceed  one  hun- 
dred dollars ;  and  provided  further^  that  the  Supreme 
Court  shall  have  appellate  jurisdiction  in  all  criminal 
cases  of  which  the  district  court  has  cognizance. 

APPEALS   TO  THE  DISTRICT  COURT  FROM  THE  PROBATE  COURT 

IN    CIVIL    ACTIONS. 

Sec.  458.     An  appeal  may  be  taken  to  the  district  when  may 
court  from  the  probate  court  in  civil  cases  as  follows :        ^^  *^^®°- 

First — From  a  final  judgment  in  an  action  of  forcible 
entry  and  detainer ;  in  an  action  to  prevent  or  abate  a 
nuisance  ;  and  in  any  special  cases  and  proceedings,  and 
dn  cases  which  involve  the  legality  of  any  tax,  import,  as- 
sessment, toll,  or  municipal  fine,  or  in  which  the  demand, 
exclusive  of  interest,  or  the  value  of  the  property  in 
controversy,  amounts  to  twenty-five  dollars. 

'Second — From  an  order  granting  or  refusing  a  new 
trial  in  the  cases  designated  in  this  section,  and  from  any 
special  order  made  after  final  judgment  in  such  cases. 

APPEALS  FROM  PROBATE  COURTS. 

Sec.  459.     An  appeal  may  be  taken  to  the  district  ^^^ej,  ^^y 
court  from  a  judgment  or  order  of  the  probate  court:       betaken. 

First — Granting,  refusing  or  revoking  letters  testa- 
mentary, or  of  administration,  or  of  guardianship. 

Second — Admitting  or  refusing  to  admit  a  will  to 
probate. 

Third — Against  or  in  favor  of  the  validity  of  a  will, 
or  revoking  the  probate  thereof. 

Fourth, — Against  or  in  favor  of  setting  apart  property, 
•or  making  an  allowance  for  a  widow  or  child. 

Fifth — Against  or  in  favor  of  directing  the  partition, 
sale,  ov  conveyance  of  real  property. 

Sixth — Settling  an  account  of  an  executor,  or  adminis- 
trator, or  guardian. 

Seventh — Eefusing,  allowing,  or  directing  the  distri- 
bution, or  partition  of  an  estate,  or  any  part  thereof, 
or  the  payment  of  a  debt,  claim,  legacy,  or  distributive 
share. 

Eighth — Overruling  a  motion  for  new  trial. 
Ninth — Confirming  a  report  of  an  appraiser  setting 
apart  the  homestead. 
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Sec.  460.  When  an  executor  or  administrator  who 
has  given  an  official  undertaking  appeals  from  a  judg- 
ment or  order  from  the  probate  court  made  in  the  pro- 
ceedings had  upon  the  estate  of  which  he  is  administra- 
tor or  executor,  his  official  undertaking  stands  in  the 
place  of  an  undertaking  on  appeal,  and  the  sureties 
therein  are  liable  as  on  such  undertaking. 

Sec.  461.  When  the  order  or  decree  appointing  an 
executor,  or  administrator,  or  guardian,  is  reversed  on 
appeal  for  error,  and  not  for  Avant  of  jurisdiction  of  the 
court,  all  lawful  acts  in  administration  upon  the  estate 
performed  bj  such  executor,  or  administrator,  or  guar- 
dian, if  he  have  qualified,  are  as  valid  as  if  such  order  or 
decree  had  been  affirmed. 


When  may 
be  taken. 


Appeal  how 
taken. 
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anew. 


APPEALS    TO   THE   DISTRICT    COURT    FROM    JUSTICES     COURTS. 

Sec.  462.  Any  party  dissatisfied  with  a  judgment 
rendered  in  a  civil  action  in  a  justices'  court  where  the 
amount  of  the  judgment  exceeds  twenty-five  dollars, 
may  appeal  therefrom  to  the  district  court  of  the  county 
within  twenty  days  after  the  rendition  of  the  judgment. 
The  appeal  shall  be  taken  by  filing  a  notice  of  appeal 
with  the  justice,  and  serving  a  copy  on  the  adverse  part3\ 
The  notice  shall  state  whether  the  appeal  is  taken  from 
the  whole  or  a  part  of  the  judgment,  and,  if  from  a  part, 
what  part,  and  w^hether  the  appeal  is  taken  on  questions 
of  law  or  fact,  or  both. 

Sec.  463.  When  a  party  appeals  to  the  district  court 
on  questions  of  law  alone,  he  shall,  within  ten  days  from 
the  rendition  of  judgment,  prepare  a  statement  of  the 
case  and  file  the  same  with  the  justice.  The  statement 
shall  contain  the  grounds  on  w^hich  the  party  intends  to 
rely  on  the  appeal,  and  so  much  of  the  evidence  as  may 
be  necessary  to  explain  the  grounds,  and  no  more. 
Within  ten  days  after  he  receives  notice  that  the  state- 
ment is  filed,  the  adverse  party,  if  dissatisfied  with  the 
same,  may  file  amendments.  The  proposed  statement 
and  amendments  shall  be  settled  by  the  justice,  and  if  no 
amendments  be  filed,  the  original  statement  shall  be 
adopted.  The  statement  thus  adopted,  or  as  settled  by 
the  justice,  with  a  copy  of  the  docket  of  the  justice,  and 
all  motions  filed  with  him  by  the  parties  during  the  trial, 
and  the  notice  of  appeal,  shall  be  used  on  the  hearing  of 
the  appeal  before  the  district  court. 

Sec.  464.  When  a  party  appeals  to  the  district  court 
on  questions  of  fact,  or  on  questions  of  both  law  and 
fact,  no  statement  need  be  made ;  but  the  action  shall  be 
tried  anew  in  the  district  court. 
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Sec.  465.  Upon  receiving  the  notice  of  appeal,  and  copies  of 
on  payment  of  the  fees  of  the  justice,  and  tiling  an  Jp^eal^^ 
undertaking  as  required  in  the  next  section,  the  justice 
shall,  within  five  days,  transmit  to  the  clerk  of  the  dis- 
trict court,  if  the  appeal  be  on  a  question  of  law  alone, 
a  certified  copy  of  his  docket,  the  statement  as  admitted 
or  as  settled,  the  notice  of  appeal,  and  the  undertaking 
filed ;  or,  if  the  appeal  be  on  questions  of  fact,  or  of  both 
law  and  fact,  a  certified  copy  of  his  docket,  the  pleadings, 
all  notices,  motions,  and  other  papers  filed  in  the  cause 
the  notice  of  appeal,  and  the  undertaking  filed ;  and  the 
justice  may  be  compelled  by  the  district  court,  by  an 
order  entered  upon  motion,  to  transmit  such  papers,  and 
may  be  fined  for  neglect  or  refusal  to  transmit  the  same. 
A  certified  copy  of  such  order  may  be  served  on  the 
justice  by  the  party  or  his  attorney.  In  the  district 
court  either  party  shall  have  the  benefit  of  all  legal  ob- 
jections made  in  the  justices'  courts. 

Sec  466.  An  appeal  from  a  justice's  court  shall  not  undertak- 
be  efl'ectual  for  any  purpose,  unless  an  undertaking  be  p^liTnd^' 
filed,  with  two  or  more  sureties,  in  the  sum  of  one  hun-  justifica- 
dred  dollars,  for  the  payment  of  the  costs  on  appeal ;  or,  on. 
if  a  stay  of  proceedings  be  claimed,  in  a  sum  equal  to 
twice  the  amount  of  the  judgment,  including  costs,  when 
the  judgment  is  for  the  payment  of  money,  or  twice  the 
value  of  the  property,  including  costs,  when  the  judg- 
ment is  for  the  recovery  of  specific  personal  property  ; 
and  shall  be  conditioned,  when  the  action  is  for  the  re- 
covery of  money,  that  the  appellant  will  pay  the  amount 
of  the  judgment  appealed  from,  and  all  costs,  if  the 
appeal  be  withdrawn  or  dismissed,  or  the  amount  of  any 
judgment,  and  all  costs,  that  may  be  recovered  against 
him  in  said  action  in  the  district  court.  Where  the 
action  is  for  the  recovery  of  specific  personal  property, 
the  undertaking  shall  be  conditioned  that  the  appellant 
will  pay  the  judgment  and  costs  appealed  from,  and 
obey  the  order  of  the  court  made  therein,  if  the  appeal 
be  withdrawn  or  dismissed,  or  any  judgment  and  costs 
ihat  may  be  recovered  against  him  in  said  action  in  the 
district  court,  and  will  obey  any  order  made  by  the  court 
therein.  The  undertaking  shall  be  accompanied  by  the 
affidavit  of  the  sureties  that  they  are  residents  of  the 
county,  and  are  each  worth  the  amount  specified  in  the 
undertaking,  over  and  above  all  their  just  debts  and  lia- 
bilities, exclusive  of  property  exempt  from  execution,  or 
the  bond  shall  be  executed  by  a  sufficient  number  of 
sureties,  who  can  justify  in  the  aggregate  to  an  amount 
equal  to  double  the  amount  specified  in  the  bond,  or  a 
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deposit  of  tlie  amount  of  the  judgment  (including  all  costs) 
appealed  from,  or  of  the  value  of  the  property  (including 
all  costs)  in  actions  for  the  recovery  of  specific  personal 
property,  with  the  justice  ;  and  such  deposit  shall  be 
equivalent  to  the  filing  of  the  undertaking  in  this  act 
mentioned :  and  in  such  cases  the  justice  shall  transmit 
the  mone}^  to  the  clerk  of  the  district  court,  to  be  by 
him  paid  out  npon  the  order  of  the  court.  The  adverse 
party  may,  however,  except  to  the  sufliciency  of  the 
sureties  within  five  days  after  the  filing  of  the  under- 
taking, and  unless  they,  or  other  sureties,  justify  before 
the  justice  before  whom  the  apj^eal  is  taken,  within  five 
days  thereafter,  upon  notice  to  the  adverse  party,  to  the 
amount  stated  in  their  afltidavits,  the  appeal  shall  be  re- 
garded as  if  no  undertaking  had  been  given. 

Sec.  467.  If  an  execution  be  issued  on  the  filing  of 
the  undertaking  staying  all  proceedings,  the  justice  shall, 
by  order  direct  the  ofiicer  to  stay  all  proceedings  on  the 
same.  Such  ofiicer  shall,  upon  payment  of  his  fees  for 
services  rendered  on  the  execution,  thereupon  relinquish 
all  property  levied  upon  and  deliver  the  same  to  the 
judgment  debtor,  togetlier  with  all  moneys  collected 
from  sales  or  otherwise.  If  his  fees  be  not  paid,  the 
officer  may  retain  so  much  of  the  property,  or  proceeds 
thereof,  as  may  be  necessary  to  pay  the  .same. 
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Proceedings  Against  Joint  Debtors. 

Section  4fi8.  When  parties  may  be  summoned  afterjndgment. 

469.  Summons,  what  to  contain  and  how  served. 

4'70.  Affidavit  to  accompany  summons. 

471.  Answer,  what  it  may  contain. 

472.  The  pleadings  in  the  case,  what  constitutes. 

473.  Issues,  how  tried,  and  judgment. 

474.  Proceedings  on  offer  to  compromise  suit. 

When  par-  ^E^'  ^^^-  When  a  judgment  is  recovered  against  one 
ties  may  be  or  more  of  Several  persons  jointly  indebted  upon  an  obli- 
Ift?rTa°dg^-  gation,  by  proceeding  as  provided  in  section  thirty-two, 
those  who  were  not  originally  served  with  the  summons 
and  did  not  appear  to  the  action  may  be  summoned  to 
show  cause  why  they  should  not  be  bound  by  the  judg- 
ment, in  the  same  manner  as  though  they  had  been  orig- 
inally served  with  the  summons. 


ment. 


OFFER   OF    DEFENDANT   TO   COMPEOMISE. 


189 


Sec.  469.  The  summons,  as  provided  in  tlie  last  sec- 
tion, shall  describe  the  judgment,  and  require  the  person 
summoned  to  show  cause  why  he  should  not  be  bound 
by  it,  and  shall  be  served  in  the  same  manner,  and  re- 
turnable within  the  same  time,  as  the  original  summons. 
It  shall  not  be  necessary  to  file  a  new  complaint. 

Sec.  470.  The  summons  shall  be  accompanied  by  an 
affidavit  of  the  plaintiff,  his  agent,  representative  or  at- 
torney, that  the  judgment,  or  some  part  thereof,  remains 
unsatisfied,  and  shall  specify  the  amount  due  thereon. 

Sec.  471.  Upon  such  summons,  the  defendant  may 
answer  within  the  time  specified  therein,  denying  the 
judgment  or  setting  up  any  defense  which  may  have 
arisen  subsequently,  or  he  may  deny  his  liability  on  the 
obligation  upon  which  the  judgment  was  recovered,  ex- 
cept a  discharge  from  such  liability  by  the  statute  of 
limitation. 

Sec.  472.  If  the  defendant  in  his  answer  deny  the 
judgment,  or  set  up  any  defense  which  may  have  arisen 
subsequently,  the  summons,  with  the  affidavit  annexed, 
and  the  answer  shall  constitute  the  written  allegations  in 
the  case.  If  he  deny  his  liability  on  the  obligation  upon 
which  the  judgment  was  recovered,  a  copy  of  the  origi- 
nal complaint  and  judgment,  summons,  with  the  affidavit 
annexed,  and  the  answer,  shall  constitute  such  written 
allegations. 

Sec.  473.  The  issues  formed  may  be  tried  as  in  other 
cases ;  but  when  the  defendant  denies  in  his  answer  any 
liability  on  the  obligation  upon  which  the  judgment  was 
rendered,  if  a  verdict  be  found  against  him,  it  shall  be 
for  the  amount  remaining  unsatisfied  on  such  original 
judgment,  with  interest  thereon. 

Ofifer  of  the  Defendant  to  Coiuproxnise  the  Whole 

or  a  Part  of  an.  Action. 

Sec.  474.  The  defendant  may,  at  any  time  before 
the  trial  or  judgment,  serve  upon  the  plaintiff  an  offer 
to  allow  judgment  to  be' taken  against  him  for  the  sum 
■or  property,  or  to  the  effect  therein  specified.  If  the 
plaintiff  accept  the  offer,  and  give  notice  thereof  within 
five  days,  he  may  file  the  offer,  with  an  affidavit  of 
notice  of  acceptance,  and  the  clerk  shall  enter  judgment 
accordingly.  If  the  notice  of  acceptance  be  not  given, 
the  offer  shall  be  deemed  withdrawn,  and  shall  not  be 
given  in  evidence ;  and  if  the  plaintiff  fail  to  recover  a 
more  favorable  judgment,  he  shall  not  recover  costs, 
but  shall  pay  the  defendant's  costs  from  the  time  of  the 
offer. 
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CHAPTER  XXX. 
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laspection  of  DocuLments,  and  31isce11a3ieoils 

Prov'sions  as  to  Records  and  TVriting'g. 

Bection  475.    Inspection  and  copies  of  writings,  etc. ;  court  or  judge  may 
order. 

476.  When  evidence  of  contents  of  writing  may  be  given. 

477.  When  and  how  an  alteration  must  be  explained. 

478.  Judicial  record  how  proved. 

479.  The  same, 

4S0.  Foreign  judicial  record  how  attested. 

481.  The  same, 

482.  Printed  copies  of  laws  when  admitted  as  evidence. 

483.  How  seal  may  be  attached  to  record,  etc. 

Sec.  475.  Any  court  in  which  an  action  is  pending, 
or  a  judge  thereof,  or  a  probate  judge,  may,  upon  notice, 
order  either  party  to  give  to  the  other,  within  a  specified 
time,  an  inspection  and  copy,  or  permission  to  lake  a 
copy  of  entries  of  accounts  in  any  book  or  of  any  docu- 
ment or  paper  in  his  possession,  or  under  his  control, 
containing  evidence  relating  to  the  merits  of  the  action 
or  the  defense  therein.  If  compliance  with  the  order  be 
refused,  the  court  may  exclude  the  entries  of  accounts  of 
the  book,  or  the  document  or  paper,  from  being  given  in 
evidence ;  or,  if  wanted  as  evidence  by  the  party  apply- 
ing, may  direct  the  j  ury  to  presume  them  to  be  such  as 
he  alleges  them  to  be ;  and  the  court  may  also  punish 
the  party  retiising  for  a  contempt.  This  section  is  not 
to  be  construed  to  prevent  a  party  from  compelling  an- 
other to  produce  books,  papers,  or  documents  when  he  is 
examined  as  a  w^itness. 

Sec.  476.  There  shall  be  no  evidence  of  the  contents 
of  a  writing  other  than  the  writing  itself,  except  in  the 
following  cases : 

First — When  the  original  has  been  lost  or  destroyed, 
in  which  case  proof  of  the  loss  or  destruction  shall  first 
be  made. 

Second — When  the  original  is  in  the  possession  of  the 
party  against  w^hom  the  evidence  is  offered,  and  he  fails 
to  produce  it  after  reasonable  notice. 

Third — When  the  original  is  a  record  or  other  docu- 
ment in  the  custody  of  a  public  officer. 

Fourth — When  the  original  has  been  recorded,  and  a 
certified  copy  of  the  record  is  made  evidence  by  the 
statute. 

Fifth — When  the  original  consists  of  numerous  ac- 
counts, or  other  documents,  which  cannot  be  examined 
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in  court  without  great  loss  of  time,  and  the  evidence 
sought  from  them  is  only  the  general  result  of  the 
whole. 

Sec  477.     The  party  producing  a  writing  as  genuine   when  and 
which  has  been  altered  after  its  execution  in  a  part  ma-  fe^ration  ^' 
terial  to  the  question  in  dispute,  and  such  alteration  is   piaf^ed!^*' 
not  noted  on  the  writing,  shall  account  for  the  appear- 
ance or  alteration.     He  may  show  that  the  alteration  was 
made  by  another,  w^ithout  his  concurrence,  or  was  made 
with  the  consent  of  the  parties  affected  by  it,  or  other- 
wise properly  or  innocently  made.      If  he  do  that,  he 
may  give  the  writing  in  evidence,  but  not  otherwise. 

Sec.  478.     A  judicial  record  of  this  Territory,  or  of  judicial 
the  United  States,  may  be  proved  by  the  production  of  proved.^^^ 
the  original,  or  a  copy  thereof,  certified  by  the  clerk  or 
other  person  having  a  legal  custody  thereof,  under  the 
seal  of  the  court,  to  be  a  true  copy  of  such  record. 

Sec.  479.  The  records  and  judicial  proceedings  of  the  same, 
courts  of  any  State  or  Territory  of  the  United  States 
may  be  proved  or  admitted  in  the  courts  of  this  Terri- 
tory by  the  attestation  of  the  clerk  and  the  seal  of  the 
court  annexed  (if  there  be  a  seal),  together  with  a  certifi- 
cate of  the  judge,  chief  justice  or  presiding  magistrate, 
as  the  case  may  be,  that  the  said  attestation  is  in  due 
form. 

Sec.  480.  A  judicial  record  of  a  foreign  country  may  Foreign  ja- 
be  proved  by  the  production  of  a  copy  thereof,  certitied  ords^^how 
by  the  clerk  with  the  seal  of  the  court  annexed  (if  there  attested, 
be  a  clerk  and  seal),  or  by  the  legal  keeper  of  the  record, 
wath  the  seal  of  his  office  annexed  (if  there  he  a  seal),  to 
be  a  true  copy  of  such  record,  together  with  a  certificate 
of  a  judge  of  the  court  that  the  person  making  the  cer- 
tificate is  the  clerk  of  the  court  or  legal  keeper  of  the 
record,  and  in  either  case  that  the  signature  is  genuine 
and  the  certificate  in  due  form ;  and  also,  together  with 
the  certificate  of  the  minister  or  embassador  of  the 
United  States,  or  of  a  consul  of  the  United  States  in 
such  foreign  country,  that  there  is  such  a  court,  specify- 
ing generally  the  nature  of  its  jurisdiction,  and  verifying 
the  signatures  of  the  judge  and  clerk,  or  other  legal 
keeper  of  the  record. 

Sec  481.  A  copy  of  the  judicial  record  of  a  foreign  The  8amer< 
country  shall  also  be  admissible  in  evidence  upon  proof : 
Firsts  that  the  copy  offered  has  been  compared  by  the 
witness  with  the  original,  and  is  an  exact  transcript  of 
the  whole  of  it ;  second,  that  such  original  was  in  the 
custody  of  the  clerk  of  the  court,  or  other  legal  keeper 
of  the  same ;  and,  third,  that  the  copy  is  duly  attested 
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bj  a  seal,  wliicli  is  proved  to  be  the  seal  of  the  court ; 
or,  if  there  be  no  such  seal,  or  if  it  be  not  a  record  of  a 
court,   by   the   signature   of   the   legal   keeper    of    the 


original. 

Sec.  482.  Printed  copies  in  volumes  of  statutes, 
codes,  or  other  written  law,  enacted  by  any  other  State 
or  Territory,  or  foreign  governmeni",,  purporting  or 
proved  to  have  been  published  by  the  authority  thereof, 
or  proved  to  be  commonly  admitted  as  evidence  of  the 
existing  law  in  the  courts  and  judicial  tribunals  of  such 
State,  Territory,  or  governmentj  shall  be  admitted  by 
the  courts  and  officers  of  this  Ten^itory,  on  all  occasions, 
as  presumptive  evidence  of  such  laws. 

Sec.  483.  A  seal  of  a  court  or  public  officer,  when 
required  to  any  writ,  or  process,  or  proceeding,  or  to 
authenticate  a  copy  of  any  record  or  document,  may  be 
impressed  w^ith  wax,  wafer,  or  any  substance,  and  then 
attached  to  the  writ,  process,  or  proceeding,  or  to  the 
copy  of  the  record  or  document,  or  it  may  be  impressed 
on  the  paper  alone. 
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CHAPTEE  XXXI. 
Of  Motions,  Orders,  Service  of  Papers,  and 

Miscellaneons  Provisions. 

Section  484.  Order  and  motion  defined. 

485.  Motions  and  orders,  where  made. 

486.  Notice  of  motion,  at  what  time  to  be  giren. 

487.  Transfer  of  motions,  and  orders  to  show  cause. 

488.  Order  for  payment  of  money,  how  enforced. 

489.  Notices  and  papers,  how  served. 

490.  When  and  how  served. 

491.  Service  by  mail,  when. 

492.  Service  by  mail,  how. 

493.  Appearance ;  notice  after  appearance. 

494.  Service  on  non  residents ;  notice  to  be  served  (m  attorney, 

495.  Service  by  telegraph. 

496.  Time,  how  computed. 

497.  When  time  may  be  extended. 

Sec.  484.  Every  direction  of  a  court  or  judge  made 
or  entered  in  writing,  and  not  included  in  a  judgment^ 
is  denominated  an  "order."  An  application  for  an 
order  is  a  "  motion." 

Sec.  485.  Motions  shall  be  made  in  the  county  in 
which  the  action  is  brought,  or  in  an  adjoining  county 
in  the  same  district.  Orders  made  out  of  court  may  be 
made  by  the  judge  of  the  court  in  any  part  of  the  Ter- 
ritory. 
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Sec.  486.     When  a  written  notice  of  a  motion  is  Notice  of 
necessary,  it  shall  be  given,  if  the  court  be  held  in  the  ™hau?me* 
same  district  with  both  parties,  five   days  before   the  to  be  given, 
time  appointed  for  the  hearing;  otherwise,  ten  days. 
When  the  notice  is  served  by  mail,  the  number  of  days 
before  the  hearing  must  be  increased  one  day  for  every 
twenty  miles  of  distance  between  the  place  of  deposit 
and  the  place  of  service  ;  such  increase,  however,  not  to 
exceed  in  all  sixty  days ;  but  the  court,  or  judge,  or 
probate  judge,  may  prescribe  a  shorter  time. 

Sec.  487.     When  a  notice  of  motion  is  given,  or  an  Transfer  of 
order  to  show  cause  is  made  returnable  before  a  judge  Sid^or^ers 
out  of  court,  and  at  the  time  fixed  for  the  motion,  or  on  cause^^ 
the  return  day  of  the  order,  the  judge  is  unable  to  hear 
the  parties,  the  matter  may  be  transferrred  by  his  order 
to  some  other  judge  before  whom  it  might  originally 
have  been  brought. 

Sec.  488.     Whenever  an  order  for  the  payment  of  a  order  for 
sum  of  money  is  made  by  a  court  pursuant  to  the  pro-  Sfoney?'  ^ 
visions  of  this  act,  it  may  be  enforced  by  executions  in  jjj^ed?' 
the  same  manner  as  if  it  were  a  judgment. 

Sec.  489.     Notices  must  be  in  writing,  and  notices  Notices  and 
and  other  papers  may  be  served  upon  the  party  or  attor-  aefved.  ^^^ 
ney  in  the  manner  prescribed  by  this  act,  when  not  other- 
wise provided  by  this  act. 

Sec.  490.     The  service  may  be  personal,  by  delivery  when  and 
to  the  party  or  attorney  on  whom  the  service  is  required  ^<*^  served, 
to  be  made,  or  it  may  be  as  follows : 

jFtrst — If  upon  an  attorney,  it  may  be  made  during 
his  absence  from  his  ofiice,  by  leaving  the  notice  or 
other  papers  with  his  clerk  therein,  or  with  a  person 
having  charge  thereof ;  or,  when  there  is  no  person  lu 
the  office,  by  leaving  them,  between  the  hours  of  eight 
in  the  morning  and  six  in  the  afternoon,  in  a  conspicuous, 
place  in  the  office ;  or,  if  it  be  not  open,  so  as  to  admit 
of  such  service,  then  by  leaving  them  at  the  attorney's, 
residence  with  some  person  of  suitable  age  and  discre- 
tion ;  and  if  his  residence  be  not  known,  then  by  putting 
the  same,  enclosed  in  an  envelope,  into  the  post-office, 
directed  to  such  attorney. 

/Second — If  upon  a  party,  it  may  be  made  by  leaving 
the  notice,  or  other  paper,  at  his  residence,  between  the 
hours  of  eight  in  the  morning  and  six  in  the  evening,, 
with  some  person  of  suitable  age  and  discretion ;  and  if 
his  residence  be  not  known,  by  putting  the  same,  en- 
closed in  an  envelope,  into  the  post-office,  directed  to. 
such  party. 

Sec.  491.    Service  by  mail  may  be  made  when  th^ 
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person  making  the  service,  and  the  person  on  whom  it  is 
to  be  made,  reside  or  have  their  offices  in  different  places, 
between  which  there  is  a  regular  communication  by 
mail. 

Sec.  492.  In  case  of  service  by  mail,  the  notice,  or 
other  paper,  must  be  deposited  in  the  post-office  ad- 
dressed to  the  person  on  whom  it  is  to  be  served,  at  his 
office  or  place  of  residence,  and  the  postage  paid.  The 
service  is  complete  at  the  time  of  deposit ;  but  if,  within 
a  given  number  of  days  after  such  service  a  right  may 
be  exercised  or  an  act  is  to  be  done  by  the  adverse  party, 
the  time  within  which  such  right  may  be  exercised  or 
act  be  done  is  extended  one  day  for  every  twenty  miles' 
distance  between  the  place  of  deposit  and  the  place  of 
address ;  such  extension,  however,  not  to  exceed  sixty 
days  in  all. 

Sec.  493.  A  defendant  shall  be  deemed  to  appear  in 
an  action  when  he  answers,  demurs,  or  gives  the  plaintiff 
written  notice  of  his  appearance,  or  when  an  attorney 
gives  notice  for  him.  After  appearance,  a  defendant,  or 
his  attorney,  shall  be  entitled  to  notice  of  all  subsequent 
proceedings  of  Vv'hich  notice  is  required  to  be  given.  But 
where  a  defendant  has  not  appeared,  service  of  notice  or 
paper  need  not  be  made  upon  him,  unless  he  be  impris- 
oned for  want  of  bail. 

Sec.  494.  When  a  plaintiff  or  a  defendant  who  has 
appeared  resides  out  of  the  Territoi'y,  and  has  no 
attorney  in  the  action  or  proceeding,  the  service  may 
be  made  on  the  clerk  for  him.  But  in  all  cases  where  a 
party  has  an  attorney  in  the  action  or  proceeding,  tlie 
service  of  papers,  when  required,  shall  be  upon  the 
attorney  instead  of  the  party,  except  of  subpoenas,  of 
writs,  and  other  process  issued  in  the  suit,  and  of  papers 
to  bnng  him  into  contempt.  The  foregoing  provisions 
of  this  chapter  do  not  apply  to  the  service  of  a  summons 
or  other  process,  or  of  any  paper  to  bring  a  party  into 
contempt. 

Sec.  495.  Any  summons,  writ  or  order  in  any  civil 
suit  or  proceeding,  and  all  other  papers  requiring  service, 
may  be  transmitted  by  telegraph  for  service  in  any  place, 
and  the  telegraphic  copy  of  such  writ,  or  order,  or  papers 
so  transmitted  may  be  served  or  executed  by  the  officer 
or  person  to  whom  it  is  sent  for  that  purpose,  and  re- 
turned by  him,  if  any  return  be  requisite,  in  the  same 
manner  and  with  the  same  force  and  effect  in  all 
respects  as  the  original  thereof  might  be  delivered  to 
him,  and  the  officer  or  person  serving  or  executing  the 
same  has  the  same  authority,  and  is  subject  to  the  same 
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liabilities,  as  if  tlie  copy  were  the  original.  Tlie  original^ 
•when  a  writ  or  order,  must  also  be  filed  in  the  court 
from  which  it  was  issued,  and  a  certified  copy  thereof 
must  be  preserved  in  the  telegraph  office  from  which  it 
was  sent.  In  sending  it  either  the  original  or  the  certi- 
fiied  copy  may  be  used  by  the  operator  for  that  purpose. 
Whenever  any  document  to  be  sent  by  telegraph  bears  a 
seal,  either  private  or  official,  it  is  not  necessary  for  the 
operator,  in  sending  the  same,  to  telegraph  a  description 
of  the  seal,  or  any  words  or  device  thereon  ;  but  the 
same  may  be  expressed  in  the  telegraphic  copy  by  the 
letters,  "  L.  S.,"  or  by  the  word  "  Seal." 

Sec.  496.  The  time  within  which  an  act  is  to  be 
done,  as  provided  in  this  act,  shall  be  computed  by  ex- 
cluding the  first  day  and  including  the  last.  K  the  last 
day  be  Sunday,  it  shall  be  excluded. 

Sec.  497.     When  an  act  is  to  be  done,  as  provided  in  when  time 
this  act,  relates  to  the  pleadings  in  the  action,  or    "  "    ~ 

undertaking  to  be  filed,  or  the  justification  of  sureties,  or 
the  preparations  of  statements,  or  the  bills  of  exceptions 
or  of  amendments  thereto,  or  to  the  service  of  notices 
other  than  of  appeal,  the  time  allowed  by  the  act  may 
be  extended,  upon  good  cause  shown,  by  the  court  in 
which  the  action  is  pending,  or  the  judge  thereof,  or,  in 
the  absence  of  such  judge,  from  the  county  in  which  the 
action  is  pending,  by  the  probate  judge ;  but  such  exten- 
sion shall  not  exceed  twenty  days  without  the  consent  of 
the  adverse  party. 
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CHAPTER  XXXII. 
Of  Costs. 

Section  498.  Compensation  of  attorneys ;  costs  to  parties.- 

499.  When  allowed  of  course  to  plaintiff. 

500.  When  costs  allowed  only  in  one  action. 

501 .  When  allowed  of  course  to  defendant. 

502.  Costs  when  in  the  discretion  of  the  court;  when  not  allowed. 

503.  When  costs  may  be  severed. 

604.  When  costs  at  discretion  of  court  on  appeal. 

505.  Referee's  fees. 

506.  Costs  may  be  imposed  on  continuanca. 

507.  Tender;  when  costs  not  allowed. 

608.  Costs  in  action,  by  and  against  an  administrator,  etc, 

509.  Costs  in  a  review  other  than  by  appeal. 

510.  Cost  bill,  how  and  when  filed. 

511#  Costs  on  appeal,  how  claimed  and  recovered, 

.512»  Interest  and  costs  included  in  judgment. 
513.     When  security  for  costs  required. 
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Sectiom  514.    If  security  not  given,  action  may  be  dismisred. 

515.  Costs  when  Territory  a  party. 

516.  Costs  when  county  is  a  party. 

Sec.  498.  The  measure  and  mode  of  compensation 
of  attorneys  and  counsellors  at  law  shall  be  left  to  the 
agreement,  express  or  implied,  of  the  parties ;  but  there 
shall  be  allowed  to  the  prevailing  party  in  any  action  in 
the  Supreme  Court,  district  courts,  and  probate  courts, 
his  costs  and  necessary  disbursements  in  the  action,  or 
special  proceedings  in  the  nature  of  the  action. 

Sec.  499.  Costs  shall  be  allowed,  of  course,  to  the 
plaintiff  upon  a  judgment  in  his  favor  in  the  following 
cases : 

First — In  an  action  for  the  recovery  of  real  property. 

Second — In  an  action  to  recover  the  possession  of  per- 
sonal property  when  the  value  of  the  property  amounts 
to  one  hundred  dollars  or  over.  Such  value  shall  be 
determined  by  the  jury,  court  or  referee  by  whom  the 
action  is  tried. 

Third — In  an  action  for  the  recovery  of  money  or 
damages  when  the  plaintiff  recovers  one  hundred  dollars 
or  over. 

Fourth — In  a  special  proceeding  in  the  nature  of  an 
action. 

Fifth — In  an  action  which  involves  the  title  or  posses- 
sion of  real  estate  or  the  equality  of  any  tax,  impost,  as- 
sessment, toll  or  municipal  line. 

Sec.  500.  When  several  actions  are  brought  on  one 
bond,  undertaking,  promissory  note,  bill  of  exchange,  or 
other  instrument  in  writing,  or  in  any  other  case  for  the 
same  cause  of  action,  against  several  parties  who  might 
have  joined  as  defendants  in  the  same  action,  no  costs 
shall  be  allowed  to  the  plaintiff  in  more  than  one  of  such 
actions,  which  may  be  at  his  election,  if  the  party  pro- 
ceeded against  in  the  other  actions  were,  at  the  com- 
mencement of  the  previous  action,  openly  within  this 
Territory ;  but  the  disbursements  of  the  plaintiff  shall 
be  allowed  to  him  in  each  action. 

Sec  501.  Costs  shall  be  allowed,  of  course,  to  the 
defendant  upon  a  judgment  in  his  favor  in  the  action 
mentioned  in  section  499  and  special  proceedings  in  the 
nature  of  the  action. 

Sec  502.  In  other  actions  than  those  mentioned  in 
section  499  costs  may  be  allowed  or  not ;  and  if  allowed, 
may  be  apportioned  between  the  parties,  or  the  same  or 
adverse  sides,  in  the  discretion  of  the  court ;  but  no  costs 
shall  be  allowed  in  an  action  in  a  district  court  for  the 
recovery  of  money  or  damages  when  the  plaintiff'  recov- 
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In   the  following   cases   tlie  costs   of  an 


ers  less  than  one  hundred  dollars,  nor  in  an  action  to  re- 
cover the  possession  of  personal  property  when  the  value 
of  the  property  is  less  than  one  hundred  dollars. 

Sec.  503.  When  there  are  several  defendants  in  the 
actions  mentioned  in  section  499  not  united  in  interest 
and  making  separate  defenses  by  separate  answers,  and 
the  plaintiff  fails  to  recover  judgment  against  all,  the 
court  shall  award  costs  to  such  of  the  defendants  as  have 
judgment  in  their  favor. 

Sec.  504. 
appeal  shall  be  in  the  discretion  of  the  court : 

First — When  a  new  trial  is  ordered. 

Second — When  the  judgment  is  modified. 

Sec.  505.  The  fees  of  referees  shall  be  six  dollars  to 
each  for  every  day  spent  in  the  business  of  the  reference, 
and  the  parties  shall  not  agree  upon  any  other  rate  of 
compensation  in  writing,  nor  shall  any  other  rate  of  com- 
pensation be  allowed  by  the  courts. 

Sec.  506.  When  an  application  is  made  to  a  court  or 
referee  to  postpone  a  trial,  the  payment  of  costs  occa- 
sioned by  the  postponement  may  be  imposed,  in  the  dis- 
cretion of  the  court  or  referee,  as  a  condition  of  granting 
the  same. 

Sec  507.  When,  in  an  action  for  the  recovery  of 
money  only,  the  defendant  alleges  in  his  answer  that, 
before  the  commencement  of  the  action,  he  tendered  to 
the  plaintiff  the  full  amount  to  which  he  was  entitled, 
and  thereupon  deposits  in  court  for  the  plaintiff  the 
amount  so  tendered,  and  the  allegation  be  found  to  be 
true,  the  plaintiff  shall  not  recover  costs,  but  shall  pay 
costs  to  the  defendant. 

Sec  508.  In  an  action  prosecuted  or  defended  by  an 
executor,  administrator,  trustee  of  express  trust,  or  a 
person  expressly  authorized  by  statute,  costs  may  be  re- 
covered as  in  an  action  by  and  against  a  person  prosecu- 
ting or  defending  in  his  own  right ;  but  such  costs  shall, 
by  the  judgment,  be  made  chargeable  only  upon  the 
estate,  fund,  or  party  represented,  unless  the  court  shall 
direct  the  same  to  be  paid  by  the  plaintiff  or  defendant, 
personally,  for  mismanagement  or  bad  faith  in  th^  action 
or  defense. 

Sec  509.  When  the  decision  of  a  court  of  inferior 
jurisdiction,  in  a  special  proceeding,  is  brought  before  a 
court  of  higher  jurisdiction  for  a  review  in  any  other 
way  than  by  appeal,  the  same  costs  shall  be  allow^ed  as  in 
cases  on  appeal,  and  may  be  collected  by  execution,  or  in 
such  manner  as  the  court  iTiiay  direct,  according  to  the 
nature  of  the  case. 
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Sec.  510.  The  party  in  whose  favor  judgment  is 
rendered,  and  who  claims  his  costs,  niiist  deliver  to  the 
clerk  of  the  court,  within  two  days  after  the  verdict  or 
notice  of  the  decision  of  the  court  or  referee,  or  if  the 
ejitry  of  judgment  on  the  verdict  of  the  decision  be 
stayed,  then  before  such  entry  is  made,  a  jnemorandum 
of  the  items  of  his  costs  and  necessary  disbursements  in 
the  action  or  proceeding,  which  memorandurp.  must  be 
verified  by  the  oath  of  the  party  or  his  attorney,  or 
agent,  or  by  the  clerk  of  his  attorney,  stating  that,  to  the 
best  of  his  knowledge  and  belief,  the  items  are  correct, 
and  that  the  disbursements  have  been  necessarily  in^ 
creased  in  the  action  or  proceeding.  A  party  dissatisfied 
with  the  costs  claimed  may,  on  motion,  and  on  notice  to 
the  adverse  party,  within  two  days,  have  the  same  re^ 
taxed  by  the  court  in  which  the  judgment  was  rendered, 
or  by  the  judge  thereof  at  chambers. 

Sec.  511.  Whenever  costs  are  awarded  to  a  party  by 
an  appellate  court,  if  he  claims  such  costs,  he  must, 
within  twenty  days  after  the  remittitur  is  filed  with  the 
clerk  below,  deliver  to  such  clerk  a  memorandum  of  his 
costs,  verified  as  prescribed  in  the  preceding  section,  and 
thereafter  he  may  have  an  execution  therefor  as  upon  a 
judgment. 

Sec.  512.  The  clerk  must  include  in  the  judgment 
entered  np  by  him  any  interest  on  the  verdict  or  decision 
of  the  court  from  the  time  it  was  rendered  or  made,  and 
the  costs,  if  the  same  have  been  taxed  or  ascertained ; 
and  he  must,  within  two  days  after  the  same  are  taxed 
or  ascertained,  if  not  included  in  the  judgment,  insert 
the  same  in  a  blank  left  in  the  judgment  for  that  pur- 
pose, and  must  make  a  similar  insertion  of  the  costs  in 
the  copies  and  docket  of  the  judgment. 

Sec.  513.  When  the  plaintift  in  an  action  resides  out 
of  the  Territory,  or  is  a  foreign  corporation,  security  for 
the  costs  and  charges  which  may  be  aw^arded  against 
such  plaintiff  may  be  required  by  the  defendant,  When 
required,  all  proceedings  in  the  action  shall  be  stayed 
until  an  undertaking,  executed  by  two  or  more  persons, 
is  filed  with  the  clerk,  to  the  ett'ect  that  they  will  pay 
such  costs  and  charges  as  may  be  awarded  against  the 
plaintiff  by  judgment,  or  in  the  progress  of  the  action, 
not  exceeding  the  sum  of  three  hundred  dollars.  A  new 
or  an  additional  undertaking  may  be  ordered  by  the 
court  or  judge,  upon  proof  that  the  original  undertaking 
is  insufficient  security,  and  proceedings  in  the  action 
stayed  until  such  new  or  additional  undertaking  is  exe- 
cuted and  filed. 


GENERAL   rROYISroNS. 


199 


Sec.  514.  After  the  lapse  of  thirty  days  from  the 
service  of  notice  that  security  is  required,  or  of  an  order 
for  new  or  additional  security,  upon  proof  thereof,  and 
that  no  undertaking,  as  required,  has  been  filed,  the  court 
or  judge  may  order  the  action  to  be  dismissed. 

Sec.  515.*  When  the  Territory  is  a  party,  and  costs 
are  awarded  against  it,  they  must  be  paid  out  of  the 
Territorial  treasury. 

Sec.  516.  When  a  county  is  a  party,  and  costs  are 
awarded  against  it,  they  must  be  paid  out  of  the  county 
treasuiy. 


If  security 
not  given 
action  may 
be  dis- 
missed. 


Costs  when 
Territory  a 
party. 

Costs  when 
county  is  a 
party. 


CHAPTER      XXXTII. 


General  Provisions. 

Section  517.  Lost  papers,  how  supplied. 

518.  Papers,  defective  titles  held  good,  when. 

519.  Successive  actions  on  same  contract, 

520.  Consolidation  of  actions. 

521.  Actions  to  determine  adverse  claims. 

522.  When  the  clerk  may  take  testimony. 

523.  Clerk  to  keeu  registers. 

.524.  Three  referees  must  meet ;  two  may  act. 

525.  Actions  against  sheriffs  for  official  acts. 

■^2().  Requisites  of  undertakings, 

527,  Who  not  required  to  give  bonds, 

528.  When  surety  paying  judgment  substituted. 

Sec.  517.  If  an  original  pleading  or  paper  be  lost, 
ttlie  court  may  authorize  a  copy  thereof  to  be  filed  and 
iused  instead  of  the  original. 

Sec.  518.  An  affidavit,  notice,  or  other  paper,  with- 
'out  the  title  of  the  action  or  proceedino;  in  which  it  is 
made,  or  with  a  defective  title,  shall  be  as  valid  and 
effectual  for  any  purpose  as  if  duly  entitled,  if  it  intelli- 
gibly refer  to  sucli  action  or  proceeding. 

Sp:c.  519.  Successive  actions  maybe  maintained  upon 
the  same  contract  or  transaction  whenever,  after  the  for- 
mer action,  a  new  cause  of  action  arise  therefrom. 

Sec.  520.  Wlienever  two  or  more  actions  are  pend- 
ing at  one  time  between  the  same  parties  and  in  the  same 
court  upon  cau&es  of  actions  w^hich  might  have  been 
joined,  the  court  may  order  the  actions  to  be  consoli- 
dated. 

Sec.  521-     An  action  may  be  brought  by  one  person 

against  another  for  the  purpose  of  determining  an  avderse 

iiim  which  the  latter  makes  against  tiie  former,  for 
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money  or  property,  upon  an  alleged  obligation ;  and  also 
against  two  or  more  person3  for  the  purpose  of  coaipel- 
ling  one  to  satisfy  a  debt  due  to  the  other  for  which  the 
plainti£E  is  bound  as  security. 

Sec.  522.  On  the  trial  of  an  action  in  a  court  of 
record,  if  there  is  no  official  reporter  of  the  court  in 
attendance,  either  party  may  require  the  clerk  to  take 
down  testimony  in  writing. 

Sec.  523.  The  clerk  shall  keep  among  the  records  of 
the  court  two  registers  of  actions.  He  shall  enter  in 
them  the  title  of  the  action,  with  brief  notes  under  it, 
from  time  to  time,  of  all  papers  filed  and  proceedings 
had  therein. 

Sec.  524.  When  there  are  three  referees,  or  three 
arbitrators,  all  shall  meet,  but  two  of  them  may  do  any 
act  which  might  be  done  by  all. 

Sec.  525.  If  an  action  is  brought  against  a  sheriff 
for  an  act  done  by  virtue  of  his  office,  and  he  gives 
written  notice  thereof  to  the  sureties  on  any  bond  of  in- 
demnity received  by  him,  the  judgment  recovered  there- 
in is  conclusive  evidence  of  his  right  to  recover  against 
such  sureties ;  and  the  court,  or  the  judge  in  vacation, 
may,  on  motion,  upon  notice  of  five  days,  order  judg- 
ment to  be  entered  up  against  them  for  the  amount  so 
recovered,  including  costs. 

Sec.  526.  In  all  cases  where  an  undertaking  with 
sureties  is  required  by  the  provisions  of  this  act,  the 
officer  taking  the  same  must  require  the  sureties  to  ac- 
company it  with  an  affidavit  that  they  are  each  residents 
and  householders,  or  freeholders,  within  the  Territory, 
and  are  each  worth  the  sum  specified  in  the  undertaking 
over  and  above  all  their  just  debts  and  liabilities,  exclu- 
sive of  property  exempt  from  execution ;  but  when  the 
amount  specified  in  the  undertaking  exceeds  two  thou- 
sand dollars,  and  there  are  more  than  two  sureties  there- 
on, they  may  state  in  their  affidavits  that  they  are  seve- 
rally worth  amounts  less  than  that  expressed  in  the 
undertaking,  if  the  whole  amount  be  equivalent  to  that 
of  two  sufficient  sureties. 

Sec.  527.  In  any  civil  action  or  proceeding  wherein 
the  Territory  or  the  people  of  the  Territory  is  a  party 
plaintiff,  or  any  Territorial  officer,  in  his  official  capacity 
or  on  behalf  of  the  Territory,  or  any  county,  city  or 
town,  is  a  party  plaintiff  or  defendant,  no  bond,  written 
undertaking  or  security  can  be  required  of  the  Territory, 
or  the  people  thereof,  or  any  officer  thereof,  or  of  any 
county,  city,  or  town  ;  but  on  complying  with  the  other 
provisions  of  this  act,  the  Territory,  or  the  people  there- 
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of,  or  any  Territorial  officer  acting  in  his  official  capacity, 
shall  have  the  same  rights,  remedies  and  benefits  as  if  the 
bond,  undertaking  or  security  were  given  and  approved 
as  required  by  this  act. 

Sec.  528.     Whenever  any  surety  on  an  undertaking  when 
on  appeal,  executed  to  stay  proceedings  upon  a  money  l^l^jl^^^' 
judgment,  pays  the  judgment,  either  with  or  without  ^?^"^  sub- 
action,  after  its  affirmation  by  the  appellate  court,  he  shall 
be  substituted  to  the  rights  of  the  judgment  creditor,  and 
shall  be  entitled  to  control,  enforce  and  satisfy  such  judg- 
ment in  all  respects  as  if  he  had  recovered  the  same. 


CHAPTER  XXXIY. 
Of  Special  Proceedings  of  a  Ciril  Nature. 

Section  529.    Parties  how  designated. 
530.    Judgmeni  in,  what  is. 

PRELIMINARY   PROVISIONS. 

Sec.  529.     The  party  prosecuting  a  special  proceed-  Parties 
ang  may  be  krown  as  the  plaintiff,  and  the  adverse  party  natld^^^^' 
<as  the  defendant. 

Sec  530.     A  judgment  in  a  special  proceeding  is  the  Judgment 
iinal  determination  of  the  rights  of  the  parties  therein.   ^"'  ^^*^  ^^' 
The  definitions  of  a  motion  and  an  order  in  a  civil  action 
.are  applicable  to  similar  acts  in  a  special  proceeding. 


CHAPTER  XXXV, 
The  Writ  of  Certiorari,  or  Reviei;ir. 


•Section  532.  When  and  by  what  courts  granted. 

633.  Application  for,  how  made. 

634.  The  writ,  to  whom  directed. 
535.  Contents  of  the  writ. 

636.  Stay  of  proceedings. 

537.  Service  of  the  writ. 

538.  Extent  of  the  review. 

6.39.  Proceedings  on  return;  judgment. 

640.  Transmission  of  copy  of  judgment. 

541.  Judgment-roll. 


Sec.  531.    The  wTit  of  certiorari  may  be  denominated 
the  "  writ  of  review." 
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Sec.  532.  This  writ  may  be  granted  on  application 
by  any  court  of  this  Territory  except  a  justice's  or  pro- 
bate court.  The  writ  shall  be  granted  in  all  cases  where 
an  inferior  tribunal,  board,  or  officer  exercising  judicial 
functions,  has  exceeded  the  jurisdiction  of  such  tribu- 
nal, board,  or  officer,  and  there  is  no  appeal,  nor,  in  the 
judgment  of  the  court,  any  plain,  speedy  and  adequate 

ramedv. 

(/ 

Sec.  533.  The  application  shall  be  made  on  affidavit 
by  the  party  beneficially  interested,  and  the  court  may 
require  a  notice  of  the  application  to  be  given  to  the 
adverse  party,  or  may  grant  an  order  to  show  cause  why 
it  should  not  be  allowedj  or  may  grant  the  writ  without 
notice. 

Sec.  534.  The  writ  may  be  directed  to  the  inferioi* 
tribunal,  board,  or  officer,  or  to  any  other  person  having 
the  custody  of  the  record  or  proceedings  to  be  certified. 
AYhen  directed  to  a  tribunal  the  clerk,  if  there  be  one, 
shall  return  the  writ,  with  the  transcript  required. 

Sec.  535.  The  writ  of  review  shall  command  the 
party  to  whom  it  is  directed  to  certify  fully  to  the  court 
issuing  the  writ,  at  a  specified  time  and  place,  a  tran- 
script of  the  record  and  proceedings  (describing  or  refer- 
ring to  them  with  cons^enient  certainty),  that  the  same 
may  be  reviewed  by  the  court,  and  requiring  the  party, 
in  the  meantime,  to  desist  from  further  proceedings  in 
the  matter  to  be  reviewed. 

Sec.  536.  If  a  stay  of  proceedings  be  not  intended, 
the  words  requiring  the  stay  shall  be  omitted  from  the 
writ.  These  words  may  be  inserted  or  omitted,  in  the 
sound  discretion  of  the  court ;  but  if  omitted,  the  power 
of  the  inferior  court  or  officer  shall  not  be  suspended  nor 
the  proceedings  stayed. 

Sec.  537.  The  writ  shall  be  served  in  the  same 
manner  as  a  summons  in  a  civil  action,  except  when 
otherwise  expressly  directed  by  the  court. 

Sec.  538.  The  review  on  this  writ  shall  not  be  ex- 
tended farther  than  to  determine  whether  the  inferior 
tribunal,  board,  or  officer  has  regularly  pursued  the 
authority  of  such  tribunal,  board,  or  officer. 

Sec.  539.  If  the  return  of  the  writ  be  defective,  the 
court  may  order  a  further  return  to  be  made.  When  a 
full  return  has  been  made,  the  court  shall  proceed  to 
liear  the  parties,  or  such  of  them  as  shall  attend  for 
that  purpose,  and  may  thereupon  give  judgment,  either 
affirming,  or  annulling,  or  modifying  the  proceedings 
below. 
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Sec.  540.     A  copy  of  the  judgment,  signed   by  tlie  Transmis- 
clerk,  shall  be  transmitted  to  the  inferior  tribunal,  board  ofjudg-^^^ 
or  officer  having  the  custody  of  the  record  or  proceeding  ™^°^- 
certified  to. 

Sec.  541.     A  copy  of  the  judgment,  signed  by  the  Judgment, 
clerk,  entered  upon  or  attached  to  the  writ  and  return, 
shall  constitute  the  judgment-roll. 


roll. 


CHAPTER  XXXYI. 


The    Writ    of    Mandate. 


BjPFTlOK  542.  Mandate  defined. 

5^3.  By  what  court  issued. 

544.  Wheij  and  upon  what  to  isene. 

545.  Character  of  the  writ ;  object  of. 
<54fi.  The  alternative  and  peremotory  writ. 

547.  The  answer  on  return  of  writ. 

548.  .Court  may  order  questions  of  fact  submitted  to  a  jury. 

549.  Applicant  may  demur  or  countervail  answer  by  proof. 

550.  Motion  for  new  trial,  when  made. 

•  551.  When  clerk  to  transmit  verdict ;  hearing  to  be  had. 

552.  How  case  to  be  heard  when  no  answer  made,  etc. 

553.  Judgment  on  recovery  by  applicant. 
454.  Service  of  the  wilt. 

555.  Penalty  for  disobeying  the  writ- 

Sec.  542.  The  writ  of  mandamus  must  hereafter  be 
xlenominated  the  "  wTit  of  mandate." 

Sec  543.  It  may  be  issued  by  any  court  in  this  Ter- 
ritory, except  by  a  justice's  or  probate  court,  to  any 
inferior  tribunal,  corporation,  board  or  person,  to  compel 
the  performance  of  an  act  which  the  law  specially  enjoins 
as  a  duty  resulting  from  an  office,  trust  or  station,  or  to 
compel  the  admission  of  a  party  to  the  use  and  enjoy- 
ment of  a  right  or  office  to  which  he  is  entitled  and  from 
which  he  is  unlawfully  precluded  by  such  inferior  tri- 
bunal, corporation,  board  or  person. 

Sec.  544.  This  writ  shall  be  issued  in  all  cases  where 
there  is  not  a  plain,  speedy  and  adequate  remedy  in  the 
ordinary  course  of  law.  It  shall  be  issued  upon  affidavit 
on  the  application  of  the  party  beneficially  interested. 

Sec  545.  The  writ  may  be  either  alternative  or  per- 
emptory. The  alternative  writ  shall  state  generally  the 
allegation  against  the  party  to  whom  it  is  directed,  and 
command  such  party,  immediately  after  the  receipt  of 
the  writ,  or  at  some  other  specified  time,  to  do  the  act 
required  to  be  perforiued,  or  to  show  cause  before  court, 


Mandate 
defined. 

By  what 

court 

issued. 


When  writ 
may  be 
issued. 


Character 
of  the  writ, 
object  of. 


204 


WRIT    OF   MANDATE. 


The  alter- 
native and 
per-erap- 
torj  writ. 


The  answer 
on  return 
of  writ. 


Court  may 
order  ques- 
tions of 
fact  sub- 
mitted to  a 
jury. 


Applicant 
may  demur, 
countervail 
answer  by 
proof. 


Motion  for 
new  trial, 
when  made. 

When  clerk 
to  transmit 
verdict, 
hearing  to 
be  had. 


at  a  specified  time  and  place,  why  he  has  not  done  so. 
The  peremptory  writ  shall  be  in  a  similar  form,  except 
the  words  requiring  the  party  to  show  cause  why  he  has 
not  done  as  commanded  shall  be  omitted,  and  a  return 
day  inserted. 

Sec.  546.  When  the  application  to  the  court  is  made 
without  notice  to  the  adverse  party,  and  the  writ  be 
allowed,  the  alternative  shall  be  tirst  issued ;  but  if  the 
application  be  upon  due  notice,  and  the  writ  be  allowed, 
the  peremptory  may  be  issued  in  the  first  instance.  The 
notice  of  the  application,  when  given,  shall  be  at  least 
ten  days.  The  writ  shall  not  be  granted  by  default. 
The  case  shall  be  heard  by  the  court,  whether  the  adverse 
party  appear  or  not. 

Sec.  547.  On  the  return  day  of  the  alternative,  or 
the  day  on  which  the  application  for  the  writ  is  noticed, 
or  such  further  day  as  the  court  may  allow,  the  party  on 
whom  the  notice  shall  have  been  served  may  show  cause 
by  answer  under  oath,  made  in  the  same  manner  as  an 
answer  to  a  complaint  in  a  civil  action. 

Sec.  548.  If  an  answer  be  made  which  raises  a  ques- 
tion as  to  a  matter  of  fact  essential  to  the  determination 
of  the  motion,  and  affecting  the  substantial  rights  of  the 
parties,  and  upon  the  supposed  trath  of  the  allegation  on 
which  the  application  of  the  writ  is  based,  the  court  may, 
in  its  discretion,  order  the  question  to  be  tried  before  a 
jury,  and  postpone  the  argument  until  such  trial  can  be 
had  and  the  verdict  certified  to  the  court.  The  question 
to  be  tried  shall  be  distinctly  stated  in  the  order  for 
trial,  and  the  county  shall  be  designated  in  which  the 
same  shall  be  had.  The  order  may  also  direct  the  jury 
to  assess  any  damages  which  the  applicant  may  have  sus- 
tained in  case  they  find  for  him. 

Sec.  549.  On  the  trial  the  applicant  shall  not  be  pre- 
cluded by  the  answer  of  any  vaUd  objection  to  its  sufii- 
ciency,  and  may  countervail  it  by  proof,  either  in  direct 
denial  or  by  way  of  avoidance. 

Sec.  550.  The  motion  for  a  new  trial  must  be  made 
in  the  court  in  which  the  issue  of  fact  is  tried. 

Sec.  551.  If  no  notice  of  a  motion  for  a  new  trial  be 
given,  or,  if  given,  be  denied,  the  clerk,  within  five  days 
after  the  rendition  of  the  verdict  or  denial  of  the  motion, 
shall  transmit  to  the  court  in  which  the  application  for 
the  writ  is  pending  a  certified  copy  of  the  verdict 
attached  to  the  order  of  trial ;  after  which  either  party 
may  bring  on  the  argument  of  the  application,  upon 
reasonable  notice  to  the  adverse  party. 
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Sec.  552.     If  no  answer  be  made,  the  case  must  be  How-  caee 
beard  on  the  papers  of  the  applicant.      If  the  answer  when  no 
raises  only  questions  of  law,  or  puts  in  issue  immaterial  ma^^&c. 
statements  not  affecting  the   substantial  rights  of    the 
parties,  the  court  must  proceed  to  hear,  or  fix  a  day  for 
hearing  the  argument  of  the  case. 

Sec.  553.  If  the  judgment  be  given  for  the  appli- 
cant, he  may  recover  the  damages  which  he  has  sustained 
as  found  by  the  jury,  or  as  may  be  determined  by  the 
court  or  referees,  upon  a  reference  to  be  ordered,  to- 
gether with  costs ;  and  for  such  damages  and  costs  an 
execution  may  issue,  and  a  peremptory  mandate  shall 
also  be  awarded  without  delay. 

Sec.  554.  The*  writ  shall  be  served  in  the  same 
manner  as  a  summons  in  a  civil  action,  except  when 
otherwise  expressly  directed  by  order  of  the  court.  Ser- 
vice upon  a  majority  of  the  members  of  any  board  or 
body  is  service  upon  the  board  or  body,  whether  at  the 
time  of  the  service  the  board  or  body  was  in  session  or 
not. 

Sec.  555.      When  a   peremptory  mandate  has  been  Penalty  for 

T  T    T  T  ^   .     f.   K       '^    .I  T  .  disobeying 

issued  and  directed  to  any  interior  tribunal,  corporation,  the  writ. 
board,  or  person,  if  it  appear  to  the  court  that  any  mem- 
ber of  such  tribunal,  corporation  or  board,  or  such  person 
upon  whom  the  writ  has  been  personally  served,  has, 
without  just  excuse,  refused  or  neglected  to  obey  the 
same,  the  court  may,  upon  motion,  impose  a  fine  not  ex- 
ceeding one  thousand  dollars.  In  case  of  persistence  in 
a  refusal  of  obedience,  the  court  may  order  the  party  to 
be  imprisoned  until  the  writ  is  obeyed,  and  may  make 
any  orders  necessary  and  proper  for  the  complete  en- 
forcement of  the  writ. 


CHAPTER  XXXYII. 
The    Writ    of    Prohibition. 


Sectioh  556.    Prohibition  defined. 

557.  By  what  courts  and  how  issued. 

558.  The  writ  may  be  alternative  or  peremptory. 

559.  Certain  preceding  sections  applicable. 


Sec.  556. 
of  the  writ  of  mandate. 


The  WTit  of  prohibition  is  the  counterpart  Prohibition 
,i„i._      j^  arrests  the  proceedings  of  ^^^^^^' 
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any  tribunal,  corporation,  board,  or  person,  wlien  sucli 
proceedings  are  without  or  in  excess  of  the  jurisdiction 
of  such  tribunal,  corjDoration,  board,  or  person. 

By  what  Sec.  557.     It  may  be  issued  by  any  court,  except  jus- 

how\e6*ued.  ticcs'  or  probate  courts,  to  an  inferior  tribunal,  or  to  a 
corporation,  board,  or  person,  in  all  cases  where  there  is 
not  a  plain,  speedy,  and  adequate  remedy  in  the  ordinary 
course  of  law.  It  is  issued  upon  affidavit  on  the  appli- 
cation of  the  person  beneficially  interested. 

Seg.  558.  The  writ  must  be  either  alternative  or  per- 
emptory. The  alternative  writ  must  state  generally  the 
allegation  against  the  patty  to  whom  it  is  directed,  and 
command  such  party  to  desist  or  refrain  from  further 
proceedings  or  action  in  the  mafter  specified  therein 
nntil  the  further  order  of  the  court  from  which  it  is 
issued,  and  to  show  cause  before  such  court,  at  a  speci- 
fied time  and  place,  w^hy  such  party  should  not  be 
absolutely  restrained  from  any  ftirther  proceedings  in 
such  action  or  matter.  The  pel'emptory  writ  must  be 
in  a  similar  form,  except  that  the  w^ords  requiring  the 
party  to  show  cause  wdiy  he  should  not  be  absolutely 
restrained,  etc.,  must  be  omitted,  and  a  return  day 
inserted. 

Sec.  559.  The  provisions  of  the  preceding  chapter, 
ceediigS  exccpt  of  tlic  fi rst  four  sections  thereof,  apply  to  this 
piS?:      proceeding. 


CHAPTEE  XXXYIII. 


Writs  of  ReTie^v,  Mandate,  and  Prohibition  may 

Issue  and  be  Heard  at  Cliamljers. 


When  may 
be  issued 
and  heard. 


Section  560 .    When  may  be  issued  and  hea  rd . 


Sec.  560.  "Writs  of  review,  mandate  and  prohibition 
may  be  issued  by  any  justice  of  the  Supreme  Court, 
or  by  any  district  judge,'  in  vacation,  and^  may,  in  the 
discretion  of  such  justice  or  judge  issuing  the  writ, 
be  made  returnable',  and  a  hearing  had  thereon  m 
vacation. 


StJLES  OF  PRACTICE  AND  APPEALS— SUiyOlARY  PROCEEDINGS. 


2or 


CHAPTER    XXXIX. 
Rules  of  Practice   and  Appeals  in   the  Writ^  of 

Review,  Mandate' and  Prohibition^ 

Section  561.    Practice  in  civil  acticms  applicable. 
56:>.    Same. 


Sec.  561.     Except  as  otherwise  provided  in?  the  four  practice 
preceding  chapters,  the  provisions  of  this  act  concerniner  ^^yH 

■^  1  /.^  ^.         .'         .  ^,  .  >•      1  1  1     actions  ap 

rules  ot  practice  in  civil  actions  are  appiicaible  to  and  piicabie. 
constitute  the  rules  of  practice  in  the  proceedings  men- 
tioned in  the  four  preceding  chapters. 

Sec.  562.     The  provisions  of  this  act  relative  to  new  game, 
trials  and  appeals,  except  in  so  far  as  they  are  inconsis- 
tent with  the  four  preceding  chapters,  apply  to  the  pro- 
ceedings mentioned  in  the  four  preceding  chapters. 


in 


Section  56.3. 
564. 
565. 
566. 
567. 
i568. 


CHAPTEE  XL, 

Of  Summary  Proceedings- 
Judgment  by  confession  may  be  entered. 
Statement  in  writing,  form  of. 
Filing  statement  and  entering  judgment. 
How  in  justices'  courts. 
Controversy,  how  submitted. 
Judgment  roll . 


569.    Judgment,  how  enforced  or  appealed  from. 


Judgment' 
by  confes- 
sion. 


CONFESSION    OF   JUDGMENT   WITHOUT   ACTION. 

Sec.  563.  A  judgment  by  confession  may  be  entered 
without  action,  either  for  money  due  or  to  become  due, 
or  to  secure  any  person  against  contingent  liability  on 
behalf  of  the  defendant,  or  both,  in  the  manner  pre- 
scribed in  this  chapter.  Such  judgment  may  be  entered 
in  any  court  having  jurisdiction  for  like  amounts. 

Sec  564.     A  statement  in  writing   shall  be  made,   statement 
sisTied  by  the  defendant,  and  verified  bv  his  oath,  to  the  i^  writing, 

/.  11        «    '^      /v     ,  "  ^otm  of.' 

loliowmg  eliect : 

I^irst — It  shall  authorize  the  entry  of  judgment  for  a 
specified  sum. 
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Filing 
ctAtement 


How  in 

justices 
courts. 


Secojid — If  it  be  for  money  due  or  to  become  due,  it 
shall  state  concisely  the  facts  out  of  which  it  arose,  and 
shall  show  that  the  sum  confessed  therefor  is  justly  due 
or  to  become  due. 

Third — If  it  be  for  the  purpose  of  securing  the 
plaintiff  against  a  contingent  liability,  it  shall  state- 
concisely  the  facts  constituting  the  liability,  and  shall 
show  that  the  sum  confessed  therefor  does  not  exceed 
the  same. 

Sec.  565.  The  statement  shall  be  filed  with  the  clerk 
of  the  court  in  which  the  judgment  is  to  be  entered,  who- 
shall  endorse  upon  it  and  enter  in  the  judgment  book  a 
judgment  of  such  court  for  the  amount  confessed,  with 
ten  dollars  costs.  The  statement  and  affidavit,  with  the 
judgment  endorsed,  shall  thereupon  become  the  judg- 
ment-roll. 

Sec.  566.  In  a  justice's  court  where  a  judgment  is 
entered  by  confession,  the  statement  may  be  filed  with 
the  justice,  who  must  thereupon  enter  a  judgment  of  his- 
court  in  his  docket  for  the  amount  confessed,  with  ten 
dollars  costs.  If  a  transcript  of  such  judgment  be  filed 
with  a  county  recorder,  a  copy  of  the  statement  must  be 
filed  with  it. 


SUBMITTING    A     CONTROYEESY     WITHaUT    ACTIOIi', 


Contro- 
versy, how 
submittea. 


Judgment 
roU. 


Judgment 
how  en- 
forced. 


Sec.  567.  Parties  to  a  question  in  diff'erence  which 
might  be  the  subject  of  a  civil  action,  may,  without 
action,  agree  upon  a  case  containing  the  facts  upon  which 
the  controversy  depends,  and  present  a  submission  of 
the  same  to  any  court  which  would  have  jurisdiction  if 
an  action  had  been  brought ;  but  it  must  appear  by  affi- 
davit that  the  controversy  is  real  and  the  proceedings  in 
good  faith  to  determine  the  rights  of  the  parties.  The 
court  shall  thereupon  hear  and  determine  the  case,  and 
render  judgment  thereon,  as  if  an  action  were  depend- 
ing. 

Sec.  568.  Judgment  shall  be  entered  in  the  judg- 
ment book,  as  in  other  cases,  but  without  costs,  for  any 
proceeding  prior  to  the  trial.  The  case,  the  submission, 
and  a  copy  of  the  judgment  constitute  the  judgment - 
roll. 

Sec.  569.  The  judgment  may  be  enforced  in 
the  same  manner  as  if  it  had  been  rendered  in  an 
action,  and  shall  be  in  the  same  manner  subject  to 
appeal. 
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CHAPTER  XLL 
Forcible  Entry  and  Unlavirful  Detainer. 

Sectiok  570.    Forcible  entry  defined. 

571.    Authority  of  joBtice ;  unlawful  detainer  defined. 

582.  leBuance  of  summons. 

573.  Se'-vice  of  summons. 

574.  Trial  maybe  by  jury. 

575.  Service  of  summons  other  than  personal. 

576.  Adjournment  of  trial. 

577.  Teetiraony  how  taken . 
678.  Showing  required  by  plaintiff  or  defendant. 

579.  Verdict  and  judgment. 

580.  Newilvenire,  when. 

581.  Damages  recoverable. 
682.  Tenants  holding  over,  procedure  in  cases  of. 

583.  Limitation  of  .action. 

584.  Contempt  of  juror  or  witness;  penalty  for. 

585.  Appeal,  how  taken. 

686.  Stay  of  proceedings;  trial  in  appellate  court. 

687.  Writ  of  restitution,  how  stayed. 

588.  Appellate  court  cannot  dismiss  for  want  of  form. 

589.  Amendments  allowed. 

590.  Form  of  summons. 

591.  Form  of  writ  of  restitution. 

Sec.  570.  IN'o  person  or  persons  shall  hereafter  make  pcrcibieeo- 
an  entry  into  lands,  tenements,  or  other  possessions,  try  defined, 
but  in  eases  where  entry  is  given  by  law ;  and  in  such 

(cases  not  with  strong  hand,  nor  with  multitude  of  people, 
but  only  in  a  peaceable  manner ;  and  if  any  from  hence- 
forth do  to  the  contrary,  and  therefor  be  duly  convicted, 
he  shall  be  punished  by  fine. 

Sec.  571.    Any  justice  of  the  peace  shall  have  author-  Authority 
ity  to  inquire,  as  hereinafter  directed,  as  well  against  of  justice; 
those  who  make  unlawful  or  forcible  entry  into  lands,  detainer  de- 
tenements,  or  other  possessions,  and  detain  the  same,  as  ^®^' 
against  those  who,  having  lawful  and  peaceful  entry  into 
lands,  tenements,  or  other  possessions,  unlawfully  detain 
the  same ;  and  if  it  be  found,  upon  such  inquiry,  that  an 
unlawful  or  forcible  entry  hath  been  made,  and  that  the 
said  lands,  tenements,  or  other  possessions,  after  a  lawful 
entry,  are  held  unlawfully,  then  such  justice  shall  cause 
the  party  complaining  to  have  restitution  thereof. 

Sec.  572.  When  any  complaint  shall  be  made  in  issuance  of 
writing  to  any  justice  of  the  peace  of  any  such  unlawful 
or  forcible  entry,  or  unlawful  detainer,  said  justice  shall 
issue  a  summons,  directed  to  the  sheriff  or  any  constable 
of  the  county,  commanding  him  to  summon  the  person 
or  persons  against  whom  such  complaint  shall  have  been 
made,  to  appear  before  the  said  justice  on  a  day  in  such 

(14) 


snmnionB. 
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Service  of 
eummoDs, 


Trial  may 
be  by  jury. 


Service  of 
puramons 
other  than 
personal. 


Adjourn- 
ment of 
trial. 


summons  named,  which  shall  not  he  less  than  four  nor 
more  than  ten  days  from  the  issuing  of  such  summons, 
and  at  the  place  therein  mentioned. 

Sec.  573.  Such  summons  shall  he  served  upon  the 
person  or  j^ersons  against  whom  the  same  is  issued  by 
delivering  a  certified  copy  thereof  to  such  person  or  per- 
sons at  least  four  days  before  the  return  day  thereof ; 
and  the  officer  serving  the  same  shall  make  a  special 
return  of  the  time,  place,  and  manner  of  serving  such 
summons. 

Sec.  574.  After  the  return  of  the  summons,  served 
as  hereinbefore  provided,  and  at  the  time  and  place  ap- 
pointed in  said  summons,  the  justice  shall  proceed  to 
hear  and  determine  said  comj)laint,  unless  either  party 
shall  demand  a  jury,  in  which  case  the  justice  shall  issue 
a  venire  for  a  jury,  in  the  same  manner  and  upon  the 
same  terms  as  in  other  cases  provided  for  trial  by  jury 
in  justices'  courts,  and  such  jury  shall  be  sworn  as  in 
other  cases. 

Seu.  575.  If,  at  the  time  of  making  such  complaint, 
it  shall  be  made  to  a^^pear  that  the  person  or  persons 
against  whom  said  complaint  is  made,  or  either  of  them, 
are  absent  from  the  county,  it  shall  be  the  duty  of  the 
justice  before  whom  the  same  is  made  to  issue  his  sum- 
mons, as  hereinbefore  provided,  and  the  same  may  be 
served  by  leaving  a  certified  copy  thereof  at  the  last  and 
usual  place  of  abode  of  such  person  or  persons,  not  less 
than  four  days  before  the  return  day  thereof,  which  copy 
shall  be  left  with  some  member  of  the  family,  or  some 
person  residing  at  such  place,  of  suitable  age  and  discre- 
tion, to  whom  the  contents  thereof  shall  be  explained  by 
the  officer  leaving  the  same,  and  the  officer  shall  make  a 
special  return  of  the  time,  place  and  manner  of  serving 
said  summons,  and  the  suit  shall  thereafter  proceed  the 
same  as  though  a  personal  service  were  had  of  such  sum- 
mons. 

Sec.  576.  The  justice  may,  in  his  discretion,  adjourn 
any  trial  under  this  act,  not  exceeding  ten  days ;  and 
when  the  defendant,  his  agent  or  attorney  shall  make 
oath  that  he  cannot  safely  proceed  to  trial  for  want  of 
some  material  witness  (naming  him) ;  that  he  has  made 
due  exertion  to  obtain  such  witness ;  and  believes,  if  an 
adjournment  be  allowed,  he  will  be  able  to  procure  the 
attendance  of  such  witness,  or  his  deposition,  in  time  to 
produce  the  same  upon  the  trial ;  in  which  case,  if  snch 
person  or  persons  will  give  bond,  with  one  or  more  suf- 
ficient sureties,  conditioned  to  pay  the  said  complainant 
for  all  rent  that  may  accrue  during  the  pending  of  such 
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gtiit  and  all  costs  and  damages  conseqnent  upon  such  ad- 
journment, the  said  justice  shall  adjourn  said  cause  for 
such  reasonable  time  as  may  appear  necessary,  not  ex- 
ceeding three  months. 

Sec.  577.  The  testimony  of  any  witness  which  may 
be  considered  necessary  by  either  party  may  be  taken  in 
the  same  manner  and  with  like  effect  as  is  provided  for 
the  taking  of  testimony  in  other  cases  in  justices'  courts. 

Sec.  578.  On  the  trial  the  plaintiff  shall  only  be 
required  to  show,  in  addition  to  the  forcible  entry  or  de- 
tainer complained  of,  that  he  was  peaceably  in  actual 
possession  at  the  time  of  a  forcible  entry,  or  was  entitled 
to  the  possession  of  the  premises  at  the  time  of  a  forcible 
holding  over.  The  defendant  may  show  in  his  defense 
that  he,  or  his  ancestors,  or  those  \^hose  interest  in  such 
premises  he  claims,  have  been  in  quiet  possession  thereof 
for  the  space  of  one  whole  year  together  next  before  the 
said  inquisition,  and  that  his  interest  tlierein  is  not  then 
ended  or  determined ;  and  such  showing  shall  be  a  bar 
to  the  prosecution  ;  and  in  *no  case  when  the  title  of  land 
is  necessarily  involved  shall  a  justice  of  the  peace  have 
cognizance. 

Sec.  579.  If  upon  the  trial  of  any  complaint  under 
this  act  the  justice  or  jury  shall  find  the  defendant  or 
defendants,  or  either  of  them,  guilty  of  the  allegations 
in  the  complaint,  said  justice  shall  thereupon  enter  judg- 
ment for  the  plaintiff  to  have  restoration  of  the  prem- 
ises, and  shall  impose  such  fine,  not  exceeding  one  hun- 
dred dollars,  considering  all  the  circumstances,  as  he 
niay  deem  just,  and  shall  tax  the  costs  for  the  complain- 
ant, and  may  issue  execution  therefor ;  and  the  said  jus- 
tice shall  also  award  and  issue  a  writ  of  restitution ;  but 
if  the  said  justice  or  jury  find  that  the  person  complained 
of  is  not  guilty,  the  justice  shall  tax  the  costs  against  the 
complainant,  and  issue  execution  therefor. 

Sec.  580.  If  the  jury  empaneled  cannot  agree  upon 
a  verdict,  the  justice  may,  with  the  consent  of  the  parties, 
discharge  them  and  issue  a  venire,  returnable  forthwith, 
or  at  some  other  time  agreed  upon  by  the  parties. 

Sec.  581.  In  all  cases  of  a  verdict  by  a  justice  or 
jury  for  the  complainant,  the  damages  shall  be  assessed 
as  well  for  waste  and  injury  committed  upon  the  prem- 
ises as  for  the  rents  and  profits  during  such  detainer,  and 
the  verdict  shall  also  find  the  monthly  value  of  the  rents 
and  profits  of  the  said  premises ;  and  the  complainant 
shall  be  entitled  to  recover  treble  damages  against  the 
persons  against  whom  judgment  has  been  rendered, 
which  damages  shall  be  assessed  by  the  justice  or  jury, 


Testimony, 
how  takeow 
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quired by 
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and  when  so  assessed  shall  be  trebled  by  said  justice,  and 
entered  as  a  judgment  in  the  cause,  upon  which  execu- 
tion may  issue. 

Sec.  582.  When  any  person  shall  hold  over  any 
lands,  tenements,  or  other  possessions,  after  the  termina- 
tion of  the  time  for  which  they  are  demised,  or  let  to 
him  or  her,  or  to  the  person  under  whom  he  or  she  holds 
possession,  or  contrary  to  the  conditions  or  covenants  of 
the  lease  or  agreement  under  which  he  or  she  holds,  or 
after  any  rent  shall  become  due  according  to  the  terms 
of  such  lease  or  agreement,  and  shall  remain  unpaid  for 
the  space  of  three  days ;  in  all  such  cases,  if  the  lessor, 
his  heirs,  executors,  administrators,  assigns,  agent,  or  at- 
torney, shall  make  demand  in  writing  of  such  tenant  that 
he  or  she  shall  deliver  possession  of  the  premises  held  as 
aforesaid,  and  if  such  tenant  shall  refuse  or  neglect,  for 
the  space  of  three  days  after  such  demand,  to  quit  the 
possession  of  such  lands  or  tenements,  or  to  pay  the  rent 
thereof,  due  and  unpaid  as  aforesaid,  upon  complaint 
therefor  to  a  justice  of  the  peace  of  the  proper  county, 
the  justice  shall  proceed  to  hear,  try,  and  determine  the 
same  in  the  same  manner  as  in  other  cases  hereinbefore 
provided  for,  but  shall  impose  no  fine  upon  any  such 
case  mentioned  in  this  section. 

Sec.  583.  The  preceding  section  shall  not  extend  to 
any  person  who  has  or  shall  have  continued  in  posses- 
sion one  year  after  the  termination  of  the  time  for  which 
the  premises  were  demised,  or  leased,  or  let  to  him  or 
her,  or  those  under  whom  he  or  she  holds  possession,  to 
any  person  who  continues  in  possession  three  years 
quietly  and  peaceably. 

Sec.  584.  Every  person  summoned  as  a  juror  or 
subpoenaed  as  a  witness  who  shall  not  appear,  or  who, 
appearing,  shall  refuse  to  serve  or  give  evidence  in  any 
prosecution  instituted  under  this  act,  shall  forfeit  and 
pay  for  any  such  default  or  refusal,  to  the  use  of  the 
county,  unless  some  reasonable  cause  be  assigned,  such 
fine,  not  exceeding  twenty  dollars,  as  the  said  justice  shall 
think  proper  to  impose,  and  execution  may  be  issued 
therefor. 

Sec.  585.  If  either  party  shall  feel  aggrieved  by  the 
verdict  of  the  jury  or  decision  of  the  justice,  he  may 
appeal  within  ten  days,  as  in  other  cases  tried  before  jus- 
tices of  the  peace,  to  the  district  court,  and  he  shall  give 
bond,  with  two  or  more  sufficient  sureties,  to  be  approved 
by  said  justice,  conditioned  to  pay  all  costs  of  such 
appeal,  and  abide  the  order  the  court  may  make  therein, 
and  pay   all  rent 


and  other  damages  justly 


accrumg 
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during  the  pendency  of  such  appeal ;  and  upon  the  filing 
of  the  notice  of  appeal,  and  the  affidavit  of  the  appellant 
that  the  appeal  is  taken  in  good  faith,  and  that  he  in- 
tends to  perfect  said  appeal,  the  justice  shall  grant  a  stay 
of  the  writ  of  restitution,  for  not  exceeding  two  days, 
for  the  purpose  of  allowing  the  appellant  an  opportunity 
to  file  his  appeal  bond,  and  for  no  other. 

Sec.  586.  Upon  taking  such  appeal,  all  further  pro- 
ceedings in  the  case  shall  be  thereby  stayed,  and  the 
appellate  court,  in  all  cases  which  are  now  pending,  or 
which  may  hereafter  be  brought,  shall  proceed  to  try  the 
case  anew,  and  shall  issue  all  necessary  writs  and  process 
to  carry  out  the  provisions  of  this  act.  All  laws,  or 
parts  of  laws,  which  require  a  statement  of  the  case,  or 
evidence,  or  exceptions,  to  be  taken  before  a  justice  of 
the  peace,  on  the  trial  of  a  case  for  forcible  entry  and 
unlawful  detainer,  in  order  to  perfect  an  appeal,  are 
hereby  repealed,  and  the  same  shall  be  tried  in  the  appel- 
late court  on  the  evidence  introduced  before  said  appel- 
late court. 

Sec.  587.  If  a  writ  of  restitution  shall  have  been 
issued  previous  to  the  taking  of  the  appeal,  the  justice 
shall  give  the  appellant  a  certificate  of  the  allowance  of 
such  appeal;  and  upon  the  serving  of  such  certificate 
upon  the  ofticer  having  such  writ  of  restitution,  said 
ofiicer  shall  cease  all  further  proceedings  by  virtue  of 
such  writ ;  and  if  such  wTit  shall  not  have  been  com- 
pletely executed,  the  parties  in  possession  shall  remain  in 
possession  of  the  premises  until  the  appeal  shall  be 
determined. 

Sec.  588.  In  all  cases  of  appeal  under  this  act  the 
appellate  court  shall  not  dismiss  or  quash  the  proceed- 
ings for  want  of  form,  only  provided  the  proceedings 
shall  have  been  conducted  substantially  according  to  the 
provisions  of  this  act. 

Sec.  589.  Amendments  to  the  complaint,  answer  or 
summons,  in  matters  of  form  only,  may  be  allowed  by 
the  court  at  any  time  before  final  judgment,  upon  such 
terms  as  may  be  just ;  and  all  matters,of  excuse,  justifi- 
cation, or  avoidance  of  the  allegations  in  the  complaint, 
may  be  given  in  evidence  under  the  answer. 

Sec.  590.  The  following  or  equivalent  forms  may  be 
nsed  in  proceedings  under  this  act — to  wit : 

SUMMONS. 

The  People  of  the  United  States  of  the  Territory  of 
Idaho  to  the  Sheriff  or  any  Constable  of  the  County 
aforesaid : 


stay  of  pro- 
ceedings. 


Trial  in  ap- 
pellate 
court. 


Writ  of  res- 
titution, 
how  stayed. 


Appellate 
court  can- 
not dismiss 
for  want  of 
form. 


Amend- 
ments al- 
lowed. 


Form  of 
Bummons. 
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Form  of 
writ. 


Whereas,  A.  B.,  of  the  county  of ,  hath  exhib- 
ited unto  me,  a  justice  of  the  peace  for  said  county,  a  com- 
plaint against  (J.  D.,  of  the  county  of ,  for  that  the 

said  C.  D.,  of  the  county  of ^  on  the  day  of 

,  A.  D. ,  at  the  county  of ,  [here  insert  </ie*sw6- 

stance  of  the  complaint  with  sufficient  certainty]. 

You  are  therefore  cornviandedy  To  summon  the  said 
C  D.,    if  he  be  found  in  your  county,  to  be  and  appear 

before  me,  at  my  office,  [or  stating  the  place,]  on  the day 

of ,  A.  D. ,  then  and  there  to  make  answer  to  the 

complaint  aforesaid. 

Given  under  my  hand  and  seal,  this  • — —  day 
of ,  A.  D. . 

E.  F.,  Justice  of  the  Peace, 


Sec.  591— writ  OF  RESTITUTION. 

The  People  of  the  United  States  of  the  Territory  of 
Idaho  to  the  Sheriff  or  any  Constable  of  the  County 
aforesaid : 


Whereas,  A.  B.,  of  the  county  of 


-,  at  a  court  of 


inquiry  of  an  unl^-wful  or  forcible  detainer,  [as  the  case  may  be,] 
held  at  my  office,  [or  state  the  place,]  in  the  county  aforesaid, 

on  the da5^  of ,  A.  D. ,  before  me,  a  justice 

of  the  peace  for  the  county  aforesaid,  by  the  consideration 
of  the  court,  hath  recovered  judgment  against  C.  D.,  to 
have  restitution  of  [here  describe  the  premises,  as  in  the  complaint]. 

You  are  therefore  commanded,  That,  taking  with  you 
jthe  force  of  the  county,  if  necessary,  you  cause  the  said 
C.  D.  to  be  immediately  removed  from  the  aforesaid  prem- 
ises, and  the  said  A.  B.  to  have  peaceable  restitution  of  the 
same. 

And  you  are  also  commayided,  That,  of  the  goods  and 
chattels  of  the  said  C.  D.,  within  said  county,  you  cause  to 
be  made  the  sum  of dollars  for  the  said  plaintiff,  to- 
gether with  costs  of  suit  endorsed  thereon,  and  make  return 
hereof  within  thirty  days  from  this  date. 

Given  under  my  hand  this day  of 

A.  D.  . 

E.  F.,  Justice  of  the  Peace. 


CHAPTER    XLIE. 


Of  Contempts. 

Section  592.    What  act  or  omission  are  cdntempts. 

593.  Re-entry  on  property  after  eviction  when  a  contempt. 

594.  When  committed  in  view  of  the  court ;  when  not. 
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SlECT[ON  595. 

Attac'  ment  and  order  to  show  cause. 

506. 

Admieeion  to  bail. 

597. 

Pereon  to  be  detained  until  discharged. 

50^. 

Bail  bond,  form  of. 

599. 

Warrant  lo  be  returned. 

600. 

Hearing. 

601. 

Judgment  and  penalty,  if  guilty. 

602. 

Contempts  by  omission,  penalty  for. 

603. 

If  parties  fail  to  appear,  proceedings. 

€04. 

Sickness,  excuse  lor  non-appearance. 

605. 

Judgment  and  order,  final. 

omission 
are  cou- 
tempt. 


Sec*  592.     The  following  acts  or  omissions,  in  respect  what  act  or 
to  a  court  of  justice,  or  proceedings  therein,  are  con- 
tempts of  the  authority  of  the  court : 

J^^rst — Disorderly,  contemptuous,  or  insolent  beha- 
vior toward  the  judge  while  holding  the  court,  tending 
to  interrupt  the  due  course  of  a  trial  or  other  judicial 
proceeding. 

Second-— K  breach  of  the  peace,  boisterous  conduct,  or 
violent  disturbance,  tending  to  interrupt  the  due  course 
of  a  trial  or  other  judicial  proceeding. 

Third — Misbehavior  in  office,  or  other  wilful  neglect 
or  violation  of  duty  by  an  attorney,  counsel,  clerk, 
sheriff,  coroner,  or  other  person  appointed  or  elected  to 
perform  a  judicial  or  ministerial  service. 

Fourth — Deceit  or  abuse  of  the  process  or  proceedings 
of  tlie  court  by  a  party  to  an  action  or  special  proceeding. 

Fifth — Disobedience  of  any  lawful  judgment,  order, 
or  process  of  the  court. 

Sijxth — Assuming  to  be  an  officer,  attorney,  or  counsel 
of  a  court,  and  acting  as  such  without  authority. 

Seventh — Rescuing  any  person  or  property  in  the  cus- 
tody of  an  officer  by  virtue  of  an  order  or  process  of 
such  court. 

Eighth — Unlawfully  detaining  a  witness  or  party  to 
an  action  while  going  to,  remaining  at,  or  returning  from 
the  court  where  the  action  is  on  the  calendar  for  trial. 

Ninth — Any  other  unlawful  interference  with  the 
process  or  proceedings  of  a  court. 

Tenth — Disobedience  of  a  subpoena  duly  served,  or 
refusing  to  be  sw^orn  or  answer  as  a  witness. 

Eleventh — When  summoned  as  a  juror  in  a  court, 
neglecting  to  attend  or  serve  as  such,  or  improperly  con- 
versing with  a  party  to  an  action  to  be  tried  at  such 
court,  or  with  any  otlier  person,  in  relation  to  the  merits 
of  such  action,  or  receiving  a  communication  from  a 
party  or  other  person  in  respect  to  it,  without  immedi- 
ately disclosing  the  same  to  the  court. 

Twelftli — Disobedience  by  an  inferior  tribunal,  magis- 
trate, or  officer,  of  the  lawful  judgment,  order  or  process 
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Beentrjron 
property 
after  evic- 
tion, when 
a  contempt. 


When  com- 
roitted  in 
view  of  the 
court. 


When  not. 


Attachment 
and  order  to 
show  cause. 


of  a  superior  court,  or  proceeding  In  an  action  or  special 
proceeding  contrary  to  law,  after  such  action  or  special 
proceeding  is  removed  from  the  jurisdiction  of  such  in- 
ferior tribunal,  magistrate  or  officer.  Disobedience  of 
the  laAvful  orders  or  process  of  a  judicial  officer  is  also  a 
contempt  of  the  authority  of  such  officer. 

Sec.  593.  Every  person  dispossessed  or  ejected  from, 
or  out  of,  any  real  property  by  the  judgment  or  process 
of  any  court  of  competent  jurisdiction,  and  who,  not 
having  right  so  to  do,  re-enters  into  or  upon,  or  takes 
possession  of  any  such  real  property,  or  induces  or  pro- 
cures any  person  not  having  right  so  to  do,  or  aids  or 
takes  him  therein,  is  guilty  of  a  contempt  of  the  court 
by  which  such  judgment  was  rendered  or  from  which 
such  process  issued.  Upon  a  conviction  for  such  con- 
tempt, the  court  or  justice  of  the  peace  must  immedi- 
ately issue  an  alias  process,  directed  to  the  proper  officer, 
and  requiring  him  to  restore  the  party  entitled  to  the 
possession  of  such  property  under  the  original  judgment 
or  process  to  such  possession. 

Sec.  594.  When  a  contempt  is  committed  in  the  im- 
mediate view  and  presence  of  the  court,  or  judge  at 
chambers,  it  may  be  punished  summarily,  for  which  an 
order  shall  be  made,  reciting  the  facts  as  occurring  in 
such  immediate  view  and  presence,  adjudging  that  the 
person  proceeded  against  is  thereby  guilty  of  a  contempt, 
and  that  he  be  punished  as  therein  prescribed.  When 
the  contempt  is  not  committed  in  the  immediate  view 
and  presence  of  the  court,  or  judge  at  chambers,  an  affi- 
davit shall  be  presented  to  the  court  or  judge  of  the 
facts  constituting  the  contempt  or  a  statement  of  the 
facts  by  the  referees  or  arbitrators  or  other  judicial 
officer. 

Sec.  595.  When  the  contempt  is  not  committed  in 
the  immediate  view  and  presence  of  the  court  or  judge, 
a  warrant  of  attachment  may  be  issued  to  bring  the  per- 
son charged  to  answer ;  or,  without  a  previous  arrest,  a 
warrant  of  commitment  may,  upon  notice,  or  upon  an 
order  to  show  cause,  be  granted;  and  no  warrant  of 
commitment  shall  be  issued  without  such  previous  at- 
tachment to   answer  or  such  notice  or  order  to   show 


cause. 


AdmisBion 
to.bail. 


Sec.  596.  Whenever  a  warrant  of  attachment  is 
issued  pursuant  to  this  act,  the  court  or  judge  shall 
direct,  by  an  endorsement  on  such  warrant,  that  the 
person  charged  may  be  let  to  bail  for  his  appearance  in 
an  amount  to  be  specified  in  such  endorsement. 
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Sec.  597.  Upon  executing  the  warrant  of  attachment, 
the  sheriff  shall  keep  the  person  in  custody,  bring  him 
before  the  court  or  judge,  and  detain  him  until  an  order 
be  made  in  the  premises,  unless  the  person  arrested  en- 
title himself  to  be  discharged,  as  provided  in  the  next 
section. 

Seu.  598.  When  a  direction  to  let  the  person  arrested 
to  bail  is  contained  in  the  warrant  of  attachment,  or  en- 
dorsed thereon,  he  shall  be  discharged  from  the  arrest, 
upon  executing  and  delivering  to  the  officer,  at  any  day 
before  the  return  of  the  warrant,  a  written  undertaking, 
with  two  sufficient  sureties,  to  the  effect  that  the  person 
arrested  will  appear  on  the  return  of  the  warrant,  and 
abide  the  order  of  the  court  or  judge  thereupon ;  or 
they  will  pay,  as  may  be  directed,  the  sum  specified  in 
the  warrant. 

Sec.  599.  The  officer  shall  return  the  warrant  of 
arrest  and  the  undertaking,  if  any,  received  by  him  from 
the  person  arrested  by  the  return  day  specified  therein. 

Sec.  600.  When  the  person  arrested  has  been  brought 
up  or  appeared,  the  court  or  judge  shall  proceed  to  in- 
vestigate the  charge,  and  shall  hear  any  answer  which 
the  person  arrested  may  make  to  the  same,  and  may 
examine  witnesses,  for  or  against  him  ;  for  which  an  ad- 
journment may  be  had  from  time  to  time  if  necessary. 

Sec.  601.  Upon  the  answer  and  evidence  taken,  the 
court  or  judge  shall  determine  whether  the  person  pro- 
ceeded against  is  guilty  of  the  contempt  charged,  and  if 
it  be  adjudged  that  he  is  guilty  of  the  contempt,  a  fine 
may  be  imposed  on  him  not  exceeding  five  hundred 
dollars,  or  he  may  be  imprisoned  not  exceeding  five  days, 
or  both. 

Sec.  602.  When  the  contempt  consists  in  the  omis- 
eion  to  perform  an  act  which  is  yet  in  the  power  of  the 
person  to  perform,  he  may  be  imprisoned  until  he  shall 
nave  performed  it,  and  in  that  case  the  act  shall  be 
specified  in  the  warrant  of  commitment. 

Sec.  603.  When  a  warrant  of  arrest  has  been  re- 
turned served,  if  the  person  arrested  do  not  appear  on 
the  return  day,  the  court  or  judge  may  issue  another 
warrant  of  arrest,  or  may  order  the  undertaking  to  be 
prosecuted,  or  both.  If  the  undertaking  be  prosecuted, 
the  measure  of  damages  in  the  action  shall  be  the  extent 
of  the  loss  or  injury  sustained  by  the  aggrieved  party 
by  reason  of  the  misconduct  for  which  the  warrant  was 
issued  and  the  costs  of  the  proceeding. 

Sec.  604.  Whenever  by  the  provisions  of  this  act  an 
officer  is  required  to  keep  a  person  arrested  on  a  warrant 


Person  to 
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J^ndgmcnt 
and  order, 
final. 


of  attachment  in  custody,  and  to  bring  him  before  a 
court  or  judge,  the  inability,  from  illness  or  otherwise, 
of  the  person  to  attend  shall  be  a  sufficient  excuse  for 
not  bringing  him  up  ;  and  the  officer  shall  not  confine  a 
person  arrested  npon  the  warrant  in  a  prison,  or  other- 
wise restrain  him  of  personal  liberty,  except  so  far  as 
may  be  necessary  to  secure  his  personal  attendance. 

Sec.  605.  The  judgment  and  order  of  the  court  or 
judge  made  in  cases  of  contempt  shall  be  final  and  con- 
clusive. 


CHAPTER      XLIII. 


What  may 
be  submit- 
ted to  arbi- 
tration. 


Must  be  in 
writing. 

May  be  en- 
tered as  an 
order  of  the 
court. 
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Of  Arbitrations. 

Section  606.  What  may  be  submitted  to  arbitration. 

607.  Muet  be  writing. 

608.  May  be  entered  as  an  order  of  the  court ;  revocation. 

609.  Powers  of  arbitrators. 

610.  Majority  may  decide  ;  muPt  be  sworn. 

611.  Award  to  be  in  waiting ;  judgment  where  to  be  entered. 

612.  Award  how  vacated  in  certain  cases. 

613.  Court  may  modify  award. 

614.  Decision  on  motion  appealable. 

615.  What  recoverable  on  revocation. 

Sec.  606.  Persons  capable  of  contracting  may  submit 
to  arbitration  any  controversy  which  might  be  the  subject 
of  a  civil  action  between  them,  except  a  question  of  title 
to  real  property  in  fee  or  for  life.  This  qualification 
shall  not  include  questions  relating  merely  to  the  parti- 
tion or  boundaries  of  real  property. 

Sec.  607.  The  submission  to  arbitration  shall  be  in 
writing,  and  may  be  to  one  or  more  persons. 

Sec.  608.  It  may  be  stipulated  in  the  submission 
that  it  be  entered  as  an  order  of  the  district  court,  for 
which  purpose  it  shall  be  filed  with  the  clerk  of  such 
court  in  the  district  where  the  parties,  or  one  of  them, 
reside.  The  clerk  shall  thereupon  enter  in  his  register 
of  actions  a  note  of  submission,  with  the  names  of  the 
parties,  the  names  of  the  arbitrators,  the  date  of  the  sub- 
mission, when  filed,  and  the  time  limited  by  the  submis- 
sion, if  any,  within  wdiich  the  award  shall  be  made. 
When  so  entered,  the  submission  shall  not  be  revoked 
except  by  the  consent  of  both  parties.  The  arbitrators 
may  be  compelled  by  the  court  to  m^ake  an  award,  and 
the  aw^ard  may  be  enforced  by  the  court  in  the  same 
manner  as  a  judgment.     If  the  submission  be  not  made 
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an  order  of  the  court,  it  may  be  revoked  at  any  time 
before  the  award  is  made. 

Sec.  609.  Arbitrators  shall  have  power  to  appoint  a 
time  and  place  for  hearing,  to  adjourn  from  time  to  time, 
to  administer  oaths  to  witnesses,  to  hear  the  allegations 
and  evidence  of  the  parties,  and  to  make  an  award  there- 
on. 

Sec.  610.  All  the  arbitrators  shall  meet  and  act  to- 
gether during  the  investigation ;  but  when  met,  a  major- 
ity may  determine  the  question.  *  Before  acting,  they 
shall  be  sworn  before  an  officer  authorized  to  administer 
oaths  faithfully  and  fairly  to  hear  and  examine  the  alle- 
gations and  evidence  of  the  parties  in  relation  to  the 
matters  in  controversy,  and  to  make  a  just  award  accord- 
ing to  their  undertaking. 

Sec.  611.  The  award  shall  be  in  writing,  and  signed 
by  the  arbitrators,  or  a  majority  of  them,  and  delivered 
to  the  parties.  When  the  submission  is  made  an  order 
of  the  court,  the  award  shall  be  tiled  with  the  clerk,  and 
a  note  thereof  made  in  his  register.  After  the  expira- 
tion of  five  days  from  the  filing  of  the  award,  upon  the 
application  of  a  party,  and  on  tiling  an  affidavit  showing 
that  notice  of  filing  the  award  has  been  served  on  the 
adverse  party,  or  his  attorney,  at  least  four  days  prior  to 
such  application,  and  that  no  order  staying  the  entry  of 
judgment  has  been  served,  the  award  shall  be  entered  by 
the  clerk  in  the  judgment  book,  and  shall  thereupon  have 
the  effect  of  a  judgment. 

Sec.  612.  The  court,  on  motion,  may  vacate  the 
award  upon  either  of  the  following  grounds,  and  may 
order  a  new  hearing  before  the  same  arbitrators,  or  not, 
in  its  discretion  : 

I^irst — That  it  was  procured  by  corruption  or  fraud. 

Seccnid — That  the  arbitrators  were  guilty  of  miscon- 
duct, or  committed  gross  error  in  refusing,  on  cause 
shown,  to  postpone  the  hearing,  or  refusing  to  hear  perti- 
nent evidence,  or  otherwise  acted  improperly,  in  a  man- 
ner by  which  the  rights  of  the  party  were  prejudiced. 

Third — The  arbitrators  exceeded  their  powers  in 
making  their  award ;  or,  that  tlxey  refused  or  improperly 
omitted  to  consider  a  part  of  the  matter  submitted  to 
them ;  or,  that  the  award  is  indefinite  or  cannot  be  per- 
formed. 

Sec.  613.  The  court  may,  on  motion,  modify  or  cor- 
rect the  aw^ard  where  it  appears  : 

First — That  there  was  a  miscalculation  in  figures  upon 
which  it  was  made,  or  that  there  is  a  mistake  in  the  de- 
scription of  some  person  or  property  therein. 
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Seco7id — When  a  part  of  the  award  is  upon  matters 
not  submitted,  which  part  can  be  separated  from  other 
parts,  and  does  not  affect  the  decision  on  the  matter  sub- 
mitted. 

Third — When  the  award,  though  imperfect  in  form, 
could  have  been  amended  if  it  had  been  a  verdict  or  the 
imperfection  disregarded. 

Sec.  614.     The  decision  upon  the  motion  shall  be  sub- 

KppeSed  i^^^  ^^  appeal  in  the  same  manner  as  an  order  which  is 

subject  to  appeal  in  civil   actions;   but  the  judgment 

entered  before  a  motion  made  shall  not  be  subject  to 

apepal. 

Sec.  615.  If  a  submission  to  arbitration  be  revoked, 
and  an  action  be  brought  therefor,  the  amount  to  be  re- 
covered shall  only  be  the  costs  and  damages  sustained  in 
preparing  for  and  attending  the  arbitration. 
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KNOWLEDGE    OF   THE   COURT. 
Section  616.    What  facts  courts  will  asume  to  be  true. 

Sec.  616.  Courts  take  judicial  notice  of  the  follow- 
ing facts : 

jTirst — The  true  signification  of  all  English  words  and 
phrases,  and  of  all  legal  expressions. 

Second — Whatever  is  established  by  law. 

Third — Public  and  private  official  acts  of  the  legisla- 
tive, executive  and  judicial  departments  of  this  Terri- 
torv  and  of  the  United  States. 

Fourth— ThQ  seals  of  all  the  courts  of  this  Territory 
and  of  the  United  States. 

Fifth — The  accession  to  office  and  the  official  signa- 
tures and  seals  of  office  of  the  principal  officers  of  gov- 
ernment in  the  legislative,  executive  and  judicial  depart- 
ments of  this  Territory  and  of  the  United  States. 

Sixth — The  existence,  title,  national  flag,  and  seal  of 
every  state  or  sovereign  recognized  by  the  executive 
power  of  the  United  States. 

Seventh — The  seals  of  courts  of  admiralty  and  mari- 
time jurisdiction  and  notaries  public. 
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Eighth — The  laws  of  nature,  measure  of  time,  and  the 
geographical  divisions  and  political  history  of  the  world. 

In  all  these  cases  the  court  may  resort  for  its  aid  to 
appropriate  books  or  documents  of  reference. 


WITNESSES. 

Section  617.  Who  are  capable  of  being  witnesses. 

618.  Persons  who  cannot  testify. 

619.  Husband  and  wife  cannot  testify  in  certain  cases. 

620.  When  attorneys  cannot. 
(i21.  When  clergymen  cannot. 

622.  When  a  physician  cannot. 

623.  When  public  officer  cannot. 

624.  Judge  or  juror  may  be  a  witness. 

625.  An  interpreter  may  be  summoned. 

626.  Privilege  may  be  waived,  and  witness  must  testify. 

627.  Subpoena  defined. 

628.  How  issued. 

629.  Service,  how  made. 

630.  How  if  witness  be  concealed. 

6.S1.  Person  present  compelled  to  testify. 

632.  Witness  to  attend  with  papers. 

633.  When  witness  need  not  answer. 

634.  Penalty  for  disobedience. 

635.  Forfeiture  therefor. 

636.  Attachment,  when  to  issue. 

6.37.  Proceedings  if  witness  is  prisoner, 

638.  Must  be  on  motion  and  affidavit. 

639.  How  examined. 

640.  Exemption  of  witness  from  arrest,  when. 
Wl.  Proceedings  on  arrest  of  witness. 


Sec.  617.     All  persons,  without  exception,  otherwise  who  are 


than  is  specified  in  the  next  two  sections,  who,  having 
organs  of  sense,  can  perceive,  and,  perceiving  can  make 
known  their  perceptions  to  others,  may  be  witnesses. 
Therefore,  neither  parties  nor  other  persons  who  have 
an  interest  in  the  event  of  an  action  or  proceeding  are 
excluded ;  nor  those  who  have  been  convicted  of  crime ; 
nor  persons  on  account  of  their  opinions  on  matters  of 
religious  belief ;  although  in  every  case  the  credibility  of 
the  witness  may  be  drawn  in  question  by  the  character 
of  his  testimony,  or  by  evidence  affecting  his  character 
for  truth,  honesty  or  integrity,  or  his  motives,  or  by 
contradictory  evidence,  and  the  jury  are  the  exclusive 
judges  of  his  credibility. 

Sec.  618.    The  following  persons  cannot  be  witnesses  : 
First — Those  who  are  of  unsound  mind  at  the  time 
of  their  Droduction  for  examination. 

Second- — Children  under  ten  years  of  age,  who  appear 
incapable  of  receiving  just  impressions  of  the  facta  re- 
specting which  they  are  examined  or  of  relating  them 
truly. 
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Third — Parties  to  an  action  or  proceeding,  or  in  whose? 
b<ilialf  an  action  or  proceeding  is  prosecuted,  against  an 
executor  or  an  administrator,  upon  a  claim  or  demand, 
against  the  estate  of  the  deceased. 

Sec.  619.  A  husband  cannot  be  examined  for  or 
against  his  wife,  without  her  consent ;  nor  a  wife  for  or 
against  her  husband,  without  his  consent ;  nor  can  either, 
during  the  marriage  or  afterwards,  be,  w^ithout  the  con- 
sent of  the  other,  examined  as  to  any  communication 
made  by  one  to  the  other  during  the  marriage ;  but  this 
exception  does  not  apply  to  a  civil  action  or  proceeding 
by  one  against  the  other,  nor  to  a  criminal  action  or 
proceeding  for  a  crime  committed  by  one  against  the 
other. 

Sec.  620.  An  attorney  or  counsellor  shall  not,  with- 
out the  consent  of  his  client,  be  examined  as  to  any 
communication  made  by  the  client  to  him,  or  his 
advice  given  thereon,  in  the  course  of  professional 
employment. 

Sec.  621.  A  clergyman  or  priest  shall  not,  without 
the  consent  of  the  person  making  the  confession,  be  ex- 
amined as  to  any  confession  made  to  him  in  his  profes- 
sional character  in  the  course  of  discipline  enjoined  by 
the  church  to  which  he  belongs. 

Sec.  622.  A  licensed  physician  or  surgeon  shall  not, 
without  the  consent  of  his  patient,  be  examined  in  a 
civil  action  as  to  any  information  acquired  in  attending 
the  patient  which  was  necessary  to  enable  him  to  pre- 
scribe or  act  for  the  patient. 

Sec.  623.  A  public  officer  shall  not  be  examined  as 
to  communications  made  to  him  in  official  confidence, 
when  the  public  interest  would  suffer  by  the  disclosure^ 

Sec.  624.  The  jvidge  himself,  or  any  jurorj  may  be 
called  as  a  witness  by  either  party ;  but  in  such  cases  it 
shall  be  in  the  discretion  of  the  court  or  judge  to  order 
the  trial  to  be  postponed  or  suspended,  and  to  take  place 
before  another  judge  or  jury. 

Sec.  625.  When  a  witness  does  not  understand  and 
speak  the  English  language,  an  interpretei^  shall  be  sworn 
to  interpret  for  him.  Any  person,  a  resident  of  the 
proper  county,  may  be  summoned  by  any  court  or  jndge 
to  appear  before  such  court  or  judge  to  act  as  interpreter 
in  any  action  or  proceeding.  The  summons  must  be 
served  and  returned  in  like  manner  as  a  subpcena.  Any 
person  so  summoned  who  fails  to  attend  at  the  time 
and  place  named  in  the  summons  is  guilty  of  a  con- 
tempt. 
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How  issued 


Sec.  Q2Q.     If  ^  person  offer  liirriself  as  a  witness,  that  i'riviiege 
is  to  be  deemed  a  consent  to  the  examination  also  of  a   ^afved  and 
wife,  husband,  attorney,  clergyman,  physician  or  surgeon   witness 
on  the  same  subject,  within  the  meaning  of  the  preced-  ^^^  ^^^^ 
ing  sections. 

Ifanner  of  Compelling   the  Attendance  of  Witnesses^ 
and  their  Hights  and  Duties. 

Sec.  627.  The  process  by  which  the  attendance  of  a  subpoena 
witness  is  required  is  a  subpcena.  It  is  a  writ  or  order  defined, 
directed  to  a  person  and  requiring  his  attendance  at  a 
particular  time  and  place  to  testify  as  a  witness.  It  may 
also  require  him  to  bring  with  him  any  books,  docu- 
ments, or  other  thing  under  his  control  which  he  is 
bound  by  law  to  produce  in  evidence.  IS^o  person  shall 
be  required  to  attend  as  a  witness  before  any  court, 
judge,  justice,  or  any  other  officer  out  of  the  county  in 
which  he  resides,  unless  the  distance  be  less  than  thirty 
miles  from  his  place  of  residence  to  the  place  of  trial. 

Sec.  628.     The  subpoena  shall  be  issued  as  follows : 

First — To  require  attendance  before  a  court,  or  at  the 
trial  of  an  issue  therein,  it  shall  be  issued  in  the  name 
of  the  court  before  which  the  attendance  is  required  or 
in  which  the  issue  is  pending. 

Second — To  require  attendance  out  of  court  before  a 
judge  or  justice,  or  any  other  officer  authorized  to  ad- 
minister oaths  or  take  testimony  in  any  matter  under  the 
laws  of  this  Territory,  it  shall  be  issued  by  the  judge, 
justice  or  other  officer  before  whom  the  attendance  is 
required. 

Third — To  require  attendance  before  a  commissioner 
appointed  to  take  testimony  by  a  court  of  any  other  State, 
Territory  or  county,  it  may  be  issued  by  any  judge  or 
justice  of  the  peace  in  places  within  their  respective 
jurisdictions,  with  like  power  to  enforce  attendance,  and 
upon  certificate  of  contumacy  to  said  court  to  punish 
contempt  of  their  process,  as  such  judge  or  justice  could 
excercise  if  the  subpoena  directed  the  attendance  of  the 
witness  before  their  courts  in  a  matter  pending  therein. 

Sec.  629.  The  service  of  a  subpoena  shall  be  made 
by  reading  the  same  to  the  witness,  or  by  delivering  a  ^^w  made.- 
copy  thereof  to  such  witness,  or  by  leaving  such  copy 
with  some  suitable  person  at  the  place  of  his  abode, 
giving  or  offering  to  him  at  the  same  time,  if  demanded 
by  him,  the  fees  to  which  he  is  entitled  for  travel  to  and 
from  the  place  designated  and  one  day's  attendance 
there.     Such  service  may  be  made  by  any  person;  but 
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when  made  by  any  other  person  than  an  officer  author' 
ized  to  serve  the  process,  it  shall  be  proved  by  the  affi- 
davit of  the  person  making  it. 

Sec.  630.  If  a  witness  be  concealed  in  a  building  or 
vessel,  so  as  to  prevent  the  service  of  a  subpoena  upon 
him,  any  court  or  judge  or  any  officer  issuing  the  sub- 
poena may,  upon  proof  by  affidavit  of  the  concealment, 
and  of  the  materiality  of  the  witness,  make  an  order  that 
the  sheriff  of  the  county  serve  the  subpcena,  and  the 
sheriff  shall  serve  it  accordingly,  and  for  that  purpose 
may  break  into  the  building  or  vessel  where  the  witness 
is  concealed. 

Sec.  631.  A  person  present  in  court,  or  before  a 
judicial  officer,  may  be  required  to  testify  in  the  same 
manner  as  if  he  were  in  attendance  upon  a  subpcena 
issued  by  such  court  or  officer. 

Sec.  632.  It  shall  be  the  duty  of  a  witness  duly 
served  with  a  subpoena  to  attend  at  the  time  appointed, 
with  any  papers  under  his  control  required  by  the  sub^ 
poena,  to  answer  all  pertinent  and  legal  questions,  and, 
unless  sooner  discharged,  to  remain  until  the  testimony 
is  closed. 

Sec.  633.  A  witness  shall  answer  questions  legal  and 
pertinent  to  the  matter  in  issue,  though  his  answer  may 
establish  a  claim  against  himself ;  but  he  need  not  give 
an  answer  which  shall  have  a  tendeiscy  to  subject  him  to 
punishment  for  a  felony,  or  need  he  give  an  answer 
which  will  have  a  direct  tendency  to  degrade  his  char- 
acter, unless  it  be  to  the  very  fact  in  issue  or  to  a  fact 
from  which  the  fact  in  issue  would  be  presumed. 

Sec  634.  Disobedience  to  a  subpoena,  or  a  refusal  to- 
be  sworn  or  to  answer  as  a  witness,  or  to  subscribe  an 
affidavit  or  deposition  when  required,  may  be  punished 
as  a  contempt  by  the  court  or  officer  issuing  the  sub- 
pena,  or  requiring  the  witness  to  be  sworn  ;  and  if  the 
witness  be  a  party,  his  complaint  or  answer  may  be 
stricken  out. 

Sec  635.  A  witness  disobeying  a  subpoena  shall  alsa 
forfeit  to  the  party  aggrieved  the  sum  of  one  hundred 
dollars  and  all  damages  which  he  may  sustain  by  the 
failure  of  the  witness  to  attend,  which  forfeiture  and 
damage  may  be  recovered  in  a  civil  action. 

Sec  636.  In  case  of  failure  of  a  Avitness  to  attend, 
the  court  or  officer  issuing  the  subpoena,  upon  proof  of 
the  service  thereof,  and  of  the  failure  of  the  witness, 
may  issue  a  warrant  to  the  sheriff  of  the  county  to  arrest 
the  witness  and  bring  him  before  the  court  or  officer 
where  his  attendance  was  required. 
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Sec.  637.  If  the  witness  be  a  prisoner  confined  in 
jail  or  prison  within  this  Territory,  an  order  for  his  ex- 
amination in  the  prison  upon  deposition,  or  for  his  tem- 
porary removal  and  production  before  a  court  or  officer 
for  the  purpose  of  being  orally  examined,  may  be  made 
as  follows : 

First — By  the  court  itself  in  which  the  action  or 
special  proceeding  is  pending. 

Second — By  a  judge  of  the  Supreme  Court,  district 
court,  or  probate  judge  of  the  county  where  the  action 
or  proceeding  is  pending,  if  before  a  judge  or  other 
person  out  of  court. 

Sec.  638.  Such  order  can  only  be  made  upon  motion 
by  affidavit  showing  the  nature  of  the  action  or  proceed- 
ing, the  testimony  expected  from  the  witness,  and  its 
materiality. 

Sec.  639.  If  the  witness  be  imprisoned  in  the  county 
where  the  action  or  proceeding  is  pending,  his  produc- 
tion may  be  required.  In  all  other  cases  his  examina- 
tion, when  allowed,  shall  be  taken  upon  deposition. 

Sec  640.  Every  person  who  has  been  in  good  faith 
served  with  a  subpoena  to  attend  as  a  witness  before  a 
court,  judge,  commissioner,  referee,  or  other  person,  in 
a  cause  where  the  disobedience  of  the  witness  may  be 
punished  as  a  contempt,  shall  be  exonerated  from  arrest, 
in  a  civil  action,  while  going  to  the  place  of  attendance, 
necessarily  remaining  there,  and  returning  therefrom. 

Sec.  641.  The  arrest  of  a  witness  contrary  to  the 
last  section  shall  be  void ;  but  an  officer  shall  not  be 
liable  to  the  party  for  making  the  arrest  in  ignorance  of 
the  facts  creating  the  exoneration,  but  shall  be  liable  for 
any  subsequent  detention  of  the  party,  if  such  party 
claim'  the  exemption,  and  make  an  affidavit  stating : 

First — That  he  has  been  served  with  a  subpoena  to 
attend  as  a  witness  before  a  court,  officer,  or  other 
person,  specifying  the  same,  the  place  of  attendance, 
and  the  action  or  proceeding  in  which  the  subpoena  was 
issued. 

Second — That  he  has  not  been  thus  served  by  his 
own  procurement  with  the  intention  of  avoiding  an 
arrest. 

Third — That  he  is,  at  the  time,  going  to  the  place  of 
attendance,  or  returning  therefrom,  or  remaining  there 
in  obedience  to  the  subpoena. 

The  affidavit  may  be  taken  by  the  officer,  and  shall 
exonerace  him  from  liability  for  discharging  the  witness 
when  arrested. 
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Section  G42.  Before  whom  may  be  taken. 

643.  Before  whom  in  another  Territory  or  State. 

644.  Before  whom  in  a  foreign  country. 

645.  How  authenticated. 

Sec.  642.  An  affidavit  to  be  used  before  anv  court, 
judge  or  officer  of  this  Territory  may  be  taken  before 
any  judge  or  clerk  of  any  court,  or  any  justice  of  the 
peace  or  notary  public  in  this  Territory. 

Sec.  643.  An  affidavit  taken  in  another  State  or  Ter- 
ritory of  the  United  States  to  be  used  in  this  Territory 
shall  be  taken  before  a  commissioner  appointed  by  the 
Governor  of  this  Territory  to  take  affidavits  and  depo- 
sitions in  such  other  State  or  Territory,  or  before  the 
judge  of  a  court  of  record  having  a  seal. 

Sec.  644.  An  affidavit  taken  in  a  foreign  country  to 
be  used  in  this  Territc«ry  shall  be  taken  before  an  ambas- 
sador, minister  or  consul  of  the  United  States,  or  before 
any  judge  of  a  court  of  record  having  a  seal  in  such 
foreign  country,  or  before  a  commissioner  of  deeds  ap- 
pointed by  the  Governor. 

Sec.  645.  When  an  affidavit  is  taken  before  a  judge 
of  a  court  in  another  State  or  Territory,  or  a  foreign 
country,  the  genuineness  of  the  signature  of  the  judge, 
the  existence  of  the  court,  and  the  fact  that  such  judge 
is  a  member  thereof,  shall  be  certified  by  the  clerk  of 
the  court,  under  the  seal  thereof. 


DEPOSITIONS   TAKEN    IN   THIS    TERRITORY. 

Section  646.  Deposition  of  witness  in  the  Territory,  when  taken . 

647.  Notice,  affidavit,  place  and  time  of  taking. 

648.  Manner  of  taking  and  use  ol  deposition. 
640.  When  may  be  excluded . 

650.    May  be  read  by  either  party  at  any  time. 

Deposition^       Sec.  646.     The  testimony  of  a  witness  in  this  Terri- 
of  witDess'   tory  may  be  taken  by  deposition  in  an  action  at  anv  time 

in  the  Ter-         n.'^      , i   '^  •  j;    '/-,         ^  ,^  "^  j. 

ritory,when  alter  the  scrvicc  01  the  summons  or  the  appearance  oi 
taken.  ^-[^^  defendant,  and  in  a  special  proceeding  after  a  ques- 

tion of  fact  has  arisen  therein,  in  the  following  cases : 

J^irst — When  the  witness  is  a  party  to  the  action  or 
proceeding,  or  a  person  for  whose,  immediate  benefit  the 
action  or  proceeding  is  prosecuted  or  defended. 

Second^When  the  v/itness  resides  out  the  county  in 
which  his  testimony  is  to  be  used. 

Third — When  the  witness  is  about  to  leave  the  county 
where  the  action  is  to  be  tried,  and  will  probably  con- 
tinue absent  when  the  testimony  is  required. 
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Fourth — When  the  witness,  otherwise  liable  to  attend 
the  trial,  is  nevertheless  too  iniirm  to  attend. 

Fifili — When  the  testimony  is  required  upon  a 
motion  or  in  any  other  case  where  the  oral  examination 
of  the  witness  is  not  required. 

Sec.  647.  Either  party  may  have  the  deposition 
taken  of  a  witness  in  this  Territory  before  any  judge  or 
clerk,  or  any  justice  of  the  peace  or  notary  public,  in 
this  Territory,  on  serving  upon  the  adverse  party  pre- 
vious notice  of  the  time  and  place  of  the  examination, 
together  with  a  copy  of  an  affidavit  showing  that  the 
case  is  one  mentioned  in  the  last  section.  Such  notice 
shall  be  at  least  live  days,  and,  in  addition,  one  day  for 
every  twenty  five  miles  of  the  distance  of  the  place  of 
examination  from  the  residence  of  the  person  to  whom 
the  notice,  is  given,  unless,  for  a  cause  shown,  a  judge, 
by  order,  prescribe  a  shorter  time.  When  a  shorter 
time  is  prescribed,  a  copy  of  the  order  shall  be  served 
with  the  notice. 

Sec.  648.  Either  party  may  attend  such  examination, 
and  put  such  questions,  direct  and  cross,  as  may  be 
proper.  The  deposition,  when  completed,  shall  be  care- 
fully read  to  the  witness,  and  corrected  by  him  in  any 
particular,  if  desired.  It  shall  then  be  subscribed  by 
the  witness,  certified  by  the  judge  or  officer  taking  the 
deposition,  enclosed  in  an  envelope  or  wrapper,  sealed, 
and  directed  to  the  clerk  of  the  court  in  which  the 
action  is  pending,  or  to  such  person  as  the  parties  in 


writing  may  agree  upon,  and  either  delivered  by  the 
judge  or  officer  to  the  clerk  or  such  person,  or  trans- 
mitted through  the  mail  or  by  some  private  opportunity ; 
and  thereupon  such  deposition  may  be  used  by  either 
party  upon  the  trial  or  other  proceeding  against  any 
party  giving  or  receiving  the  notice  subject  to  all  legal 
exceptions.  But  if  the  parties  attend  at  the  examination, 
no  objection  to  the  form  of  an  interrogatory  shall  be 
made  at  the  trial,  unless  the  same  was  stated  at  the  time 
of  the  examination.  If  the  deposition  be  taken  by 
reason  of  the  absence,  or  intended  absence,  from  the 
county  of  the  witness,  or  because  he  is  too  infirm  to 
attend,  or  by  reason  of  his  death,  proof  by  affidavit  or 
oral  testimony  shall  be  made  at  the  trial  that  the  witness 
continues  absent,  or  infirm,  or  is  deaf.  The  deposition 
thus  taken  may  be  also  read  in  case  of  the  death  of  the 
witness. 

^  Sec.  649.  !N"otwithstanding  the  taking  of  a  depo- 
sition, it  may  be  excluded  from  the  case  upon  proof  that 
sufficient  notice  was  not  given  to  the  party  against  whom 
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it  is  offered  to  enable  him  to  attend  the  taking  thereof, 
or  that  the  taking  was  not  in  all  respects  fair. 

Sec.  650.  When  a  deposition  has  been  once  taken,  it 
may  be  read  in  any  stage  of  the  same  action  or  proceed- 
ing by  either  party,  and  shall  then  be  deemed  the  evi- 
dence of  the  party  reading  it. 

depositions  taken  out  of  this  territory. 

Skctiok  651.  When  may  be  taken. 

652.  Commission,  how  and  to  whom  it  may  issue. 

653.  Interrogatories,  how  prepared  and  settled. 

654.  Authority  and  duties  of  commissioner. 

655.  When  trial  will  not  be  postponed. 

656.  Deposition  may  be  used  by  either  party. 

Sec.  651.  The  testimony  of  a  witness  out  of  the  Ter- 
ritory may  be  taken  by  deposition  in  an  action  at  any 
time  after  the  service  of  the  summons  or  the  appearance 
of  the  defendant,  and  in  a  special  proceeding  at  any 
time  after  a  question  of  fact  has  arisen  therein. 

Sec.  652.  The  deposition  of  a  witness  out  of  this 
Territory  may  be  taken  upon  commission  issued  from  the 
court,  under  the  seal  of  the  court,  upon  an  order  of  the 
judge  or  court,  or  probate  judge,  on  the  application  of 
either  party,  upon  five  days  previous  notice  to  the 
other.  If  issued  to  any  place  within  the  United  States, 
it  may  be  directed  to  a  person  agreed  upon  by  the 
parties,  or,  if  they  do  not  agree,  to  any  judge  or  justice 
of  the  peace,  or  commissioner,  selected  by  the  officer 
issuing  it.  If  issued  to  any  country  out  of  the  United 
States,  it  may  be  directed  to  a  minister,  ambassador, 
consul,  vice-consul,  or  consul  agent  of  the  United  States 
in  such  country,  or  to  any  person  agreed  upon  by  the 
parties. 

Sec.  653.  Such  proper  interrogatories,  direct  and 
cross,  as  the  respective  parties  may  prepare,  to  be  settled, 
if  the  parties  disagee  as  to  their  form,  by  the  judge  or 
officer  granting  the  order  for  the  commission,  at  a  day 
fixed  in  the  order,  may  be  annexed  to  the  commission  ; 
or  when  the  parties  agree  to  that  mode,  the  examination 
may  be  without  written  interrogatories. 

Sec.  654.  The  commission  shall  authorize  the  com- 
missioner to  administer  an  oath  to  the  witness,  and  to 
take  his  deposition  in  answer  to  the  interrogatories ;  or, 
when  the  examination  is  to  be  made  without  interroga- 
tories, in  respect  to  the  question  in  dispute ;  and  to  cer- 
tify the  deposition  to  the  court,  in  a  sealed  envelope, 
directed  to  the  clerk,  or  other  person  designated  or 
agreed  upon,  and  forward  to  him  by  mail  or  other  usual 
channel  of  conveyance. 
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Sec.  655.     A  trial  or  other  proceeding  shall  not  be  when  trial 
postponed   by   reason   of   a   commission   not   returned,  poetponed.** 
except  upon  evidence  satisfactory  to  the  court  that  the 
testimony  of  the  witness  is  necessary,  and  that  proper 
diligence  has  been  used  to  obtain  it. 

Sec.  656.     The  deposition  mentioned  in  this  chapter  Deposition 
may  be  used  by  either  party  on  the  trial  or  other  pro-  ?y either^ 
ceeding  against  any  other  party  giving  or  receiving  the  p^^^^^- 
notice,  subject  to  all  just  exceptions. 


OF   PROCEEDINGS   TO   PERPETUATE   TESTIMONY. 

Section  658.  Manner  of  application  for  order. 

659.  Appointee  of  judge;  authority  of . 

660.  Manner  of  taliing  the  deposition. 

661.  Papers  filed  ■prima  facie  evidence. 

662.  When  the  evidence  may  be  produced. 

Sec.  657.  The  testimony  of  a  witness  may  be  taken 
and  perpetuated  as  provided  in  this  act. 

Sec.  658.     The  applicant  must  produce  to  a  district  Manner  of 
judge,  or  to  a  probate  judge,  a  petition,  verilied  by  the  ^xSt^t?' 
oath  of  the  applicant,  stating  : 

First — That  the  applicant  expects  to  be  a  party  to  an 
action  in  a  court  in  this  Territory,  and,  in  such  case,  the 
names  of  the  persons  whom  he  expects  will  be  adverse 
parties;  or, 

Second — That  the  proof  of  some  fact  is  necessary  to 
perfect  the  title  to  property  in  which  he  is  interested,  or 
to  establish  marriage,  descent,  heirship,  or  any  other 
matter  which  it  may  hereafter  become  material  to  estab- 
lish, though  no  suit  may  at  the  time  be  anticipated,  or, 
if  anticipated,  he  may  not  know  the  parties  to  such  suit ; 
and. 

Third — The  name  of  the  witness  to  be  examined,  his 
place  of  residence,  and  a  general  outline  of  the  facts 
expected  to  be  proved. 

The  judge  to  whom  such  petition  is  presented  must 
make  an  order  allowing  the  examination  and  designating 
the  officer  before  whom  the  same  must  be  taken,  and 
prescribing  the  notice  to  be  given,  which  notice,  if  the 
parties  expectant  are  known  and  reside  in  this  Territory, 
must  be  personally  served,  and,  if  unknown,  such  notice 
must  be  served  on  the  recorder  of  the  county  where  the 
property  to  be  effected  by  the  evidence  is  situated,  or 
the  judge  making  the  order  resides,  as  may  be  directed 
by  him,  and  by  publication  thereof  in  some  newspaper, 
to  be  designated  by  the  judge,  for  the  same  period  re- 
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quired  for  the  publication  of  summons.  The  judge 
must  also  designate  in  his  order  the  recorder  of  the 
county  to  whom  the  depositions  must  be  returned  when 
taken. 

Sec.  659.  The  person  appointed  by  the  judge  to  take 
the  depositions  authorized,  if  a  resident  of  this  Territory, 
on  receiving  a  copy  of  the  order  of  the  judge,  and  of 
the  notice  prescribed  in  the  last  action,  with  proof  of  its 
personal  service  or  publication,  or,  if  a  resident  without 
the  Territory,  on  receiving  the  commission  mentioned  in 
the  next  section,  with  proof  of  like  service  of  publica- 
tion of  the  notice,  to  take  the  deposition  of  the  witness 
named  in  the  order  of  the  judge,  or  in  the  commission, 
or,  if  more  than  one  witness  is  thus  named,  of  such  of 
them  as  appears  before  him,  at  the  time  designated,  and 
the  taking  of  the  same  may  be  continued  from  time  to 
time. 

Sec.  660.  The  examination  must  be  by  question  and 
answer,  and  if  the  testimony  is  to  be  taken  in  another 
Territory,  it  must  be  taken  upon  a  commission  to  be 
issued  by  the  judge  allowing  the  examination,  under  the 
seal  of  the  court  of  which  he  is  judge,  and  upon  inter- 
rogatories, to  be  settled  in  the  same  manner  as  in  cases 
of  deposition  taken  under  commission  in  pending  actions, 
unless  the  parties  expectant,  if  known,  otherwise  agree. 
If  such  parties  are  unknown,  notice  of  the  settlement  of 
the  interrogatories  shall  be  published  in  some  newspaper 
for  such  time  as  the  judge  may  designate.  The  depo- 
sition, when  completed,  must  be  carefully  read  to  and 
subscribed  by  the  witness,  then  certified  by  the  officer  or 
person  taking  the  same,  and  shall  then  be  sealed  up  and 
delivered  or  transmitted  to  the  recorder  of  the  county 
designated  in  the  order  of  the  judge  allowing  the  exami- 
nation, who  shall  tile  the  same  when  received.  The 
judge  allowing  the  examination  shall  tile  with  the  clerk 
the  order  for  the  examination,  the  petition  on  which  the 
same  was  granted,  with  proof  of  service  of  the  order  and 
notice. 

Sec.  661.  The  petition  and  order,  and  papers  filed 
by  the  judge,  as  provided  in  section  660,  or  a  certified 
cop3^  thereof,  are  jjr'ima  facie  evidence  of  the  facts 
stated  therein  to  show  compliance  with  the  provisions  of 
this  chapter. 

Sec.  662.  If  a  trial  be  had  between  the  parties 
named  in  the  petition  as  parties  expectant,  or  their  suc- 
cessors in  interest,  or  between  any  parties  wherein  it  may 
be  material  to  establish  the  facts  which  such  depositions 
prove,  or  tend  to  prove,  upon  proof  of  the  death  or  in- 
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sanity  of  the  witnesses,  or  that  they  cannot  be  found,  or 
are  unable  by  reason  of  age  or  other  infirmity  to  give 
their  testimony,  the  depositions,  or  copies  thereof,  may 
be  used  by  either  party,  subject  to  all  legal  objections ; 
but  if  the  parties  attended  at  the  examination,  no  objec- 
tion to  the  form  of  an  interrogatory  can  be  made  at  the 
trial,  unless  the  same  was  stated  at  the  examination. 


ADMINISTRATION    OF   OATHS    AND    AFFIRMATIONS. 

Section  663.  Who  may  administer. 

664.  Form  of  ordinary  oath. 

665.  What  court  may  do  in  particular  cases. 

666.  Same. 

667.  Witness  may  affirm  or  declare. 

Sec.  663.  Every  court  of  this  Territory,  every  judge 
or  clerk  of  any^  court,  every  justice  of  the  peace,  and 
every  notary  public,  and  every  officer  authorized. to  take 
testimony,  or  to  decide  upon  evidence  in  any  proceeding, 
shall  have  power  to  administer  oaths  or  affirmations. 

Sec.  664.  An  oath  or  affirmation  in  an  action  or  pro- 
ceeding may  be  administered  as  follows,  the  person  who 
swears  or  affirms  exDressino;  his  assent  wdien  addressed 
in  the  following  form  : 

You  do  solemnly  swear  [or  affirm,  as  the  case  may  be,] 
that  the  evidence  you  shall  give  in  this  issue  [or  matter], 

])ending  between and ,  shall  be  the  truth,  the 

whole  truth,  and  nothing'  but  the  truth,  so  help  you  God. 

Sec.  665.  Whenever  the  court  before  which  a  person 
is  offered  as  a  witness  is  satisfied  that  he  has  a  peculiar 
mode  of  swearing  connected  with  or  in  addition  to  the 
usual  form  of  administration  which,  in  his  opinion,  is 
more  solemn  or  obligatory,  the  court  may,  in  its  discre- 
tion, adopt  that  mode. 

Sec.  QGQ.  When  a  person  is  sworn  wdio  believes  in 
any  other  than  the  Christian  religion,  he  may  be  sworn 
according  to  the  peculiar  ceremonies  of  his  religion,  if 
tliere  be  any  such. 

Sec.  667.  Any  witness  who  desires  it,  may,  at  his 
option,  instead  of  taking  an  oath,  make  his  solemn 
affirmation  or  declaration  by  assenting  when  addressed 
in  the  following  form  :  "  You  do  solemidy  affirm  [or 
declare],"  as  in  section  064:. 


Who  may 
administer. 


Form  of  or- 
dinary oath. 


What  court 
may  do  in 
peculiar 
cases. 


Same. 


Witness 
may  affirm 
or  declare. 


Approved,  January  15,  18T5. 


DEFINING  THE  JUKISDICTION  AND  PRAC- 
TICE OF  THE  PEOBATE  COURTS  OF  THIS 
TERRITORY  IN  CIVH.  AND  CRIMINAL   CASES. 
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Be  it  enacted  hy  the  Legislative  Assembly  of  the 
Territory  of  Idaho  as  follows : 


Section   1. 

Civil  jurisdiction. 

2. 

Hules  of  practice  in  criminal  cases. 

3. 

Jury  in  criminal  cases. 

4. 

Criminal  jurisdiction. 

5. 

Appeal  in  criminal  cases. 

6. 

Practice  in  civil  cases. 

7. 

Suit,  how  commenced. 

.8. 

Process,  time  to  answer. 

9. 

Monthly  terms,  always  open. 

10. 

Jury.in  civil  cases. 

11. 

Fees  of  jurors. 

12. 

Witnesses'  fees. 

13. 

Who  to  serve  process. 
Publication  of  summons. 

14. 

Fees  of  judge ;  clerk  of  the  court. 

15. 

Bond  to  be  given. 

16. 

Appeals,  in  what  cases  allowed. 

17. 

Appeals,  when  and  how  taken. 

18. 

Papers  transmitted  on  appeal. 

19. 

Trial  in  district  court. 

20. 

Proceedings  after  trial. 

21. 

Appeals  in  certain  cases,  when  tried  anew. 

22. 

All  papers  to  be  transmitted. 
Execution  from  district  court. 

23. 

Transcript  of  docket  in  district  court ;  execution 
to  other  counties. 

may  issue 

24. 

Repeal  of  other  acts. 

25. 

Bepealing  act  of  sixth  session. 

Civil  juris.       Section  1.     The  probate  courts  of  this  Territory,  in 
diction.        their  respective  counties,  in  addition  to  their  probate 
jurisdiction,  shall  have  concurrent  civil  jurisdiction  with 
the  district  courts  of  this  Territory  to  hear  and  deter- 
mine civil  cases  wherein  the  damages  or  debt  claimed 
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does  not  exceed  five  hundred  dollars,  exclusive  of  inter- 
est, and  concurrent  jurisdiction  in  all  cases  with  justices 
of  the  peace. 

Sec  2.     The  rules  of  practice  and  proceedings  appli-  Rules  of 
cable  to  justice  courts  in  criminal  cases  are  hereby  made  ?r?mVnai*" 
applicable  to  the  probate  courts.  ^'^^®^- 

Sec  3.     In  the  trial  of  criminal  cases  of  which  the  Jury  in 
probate  courts  have  jurisdiction,  the  jury  shall  consist  of  caeTa!^*^ 
twelve  persons,  who  shall  have  the  qualifications  of  elec- 
tors ;  provided^  that  the  defendant  may,  by  consent,  in 
open  court,  waive  the  right  of  trial  by  jury  of  twelve, 
and  accept  a  number  not  less  than  six. 

Sec.  4.  That  the  probate  court  shall  have  concurrent  criminal  ja- 
juridiction  with  justices  of  the  peace  in  such  criminal  ^^^^^c'^®^- 
cases  arising  under  the  laws  of  the  Territory  as  do  not 
require  the  intervention  of  a  grand  jury,  and  jurisdic- 
tion to  examine  persons  charged  with  crime,  and  commit, 
discharge,  or  hold  to  bail.  Each  judge  of  the  probate 
court  shall  be  a  conservator  of  the  peace  throughout  his 
county. 

Sec  5.     In  all  criminal  cases  an  appeal  may  be  taken  Appeal  in 
from  any  order,  judgment  or  decree,  imposing  a  fine,   casesf^^ 
imprisonment,  or  both,  of  said  probate  court  to  the  dis- 
trict court  in  the  same  manner  and  by  the  same  practice 
as  is  provided  for  appeals  from  justices'  courts. 

Sec  6.     The  rules  of  practice  in  civil  cases  in  the  practice  in 
probate  courts  of  this  Territory  shall  be  the  same  as  the  civii  caees. 
practice  in  the  district  courts,  except  in  the  matter  of 
appeals  to  the  district  courts  and  other  proceedings,  as 
hereinafter  provided. 

Sec  7.     A  "civil  suit  shall  be  deemed  to  have  com-  suit,  how 
menced  upon  the  filing  of  the  complaint  and  the  issuance  ^^o^^n^enced 
of  the  summons ;  provided,  that  the  summons  may  be 
issued  at  any  time  within  six  months  from  the  filing  of 
the  complaint. 

Sec  8.     All  process  issued  out  of  the  probate  courts  process, 
shall  be  under  the  seal  of  said  court,  and  the  time  with-  ^S^g^ 
in  which  a  defendant  is  required  to  answer  or  demur,  or 
both,  shall  be  ten  days,  exclusive  of  the  day  of  service 
of  summons. 

Sec  9.     A  regular  term  of  the  probate  court  shall  be  Monthly 
held  at  the  county  seat  of  each  county,  commencing  on  ^e^^^^s- 
the  fourth  Monday  of  each  month,  for  the  transaction  of 
such  business  in  probate  matters  of  which  said  court  has 
jurisdiction  ;  provided,  that  such  court  shall  be  open  on  Always 
all  judicial  and  legal  days  for  the  commencement  of  and  op«^« 
trial  of  civil  actions,  the  same  as  in  justices'  courts. 
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Sec.  10.  Jurors  in  all  civil  cases  and  actions  in  the 
probate  courts  shall  consist  of  twelve  persons  having  the 
qualifications  of  jurors  in  the  district  courts;  but  the 
parties  to  the  suit  may,  by  written  stipulation,  or  by 
agreement  in  open  court,  try  their  suit  wdth  a  less  num- 
ber than  twelve,  and  the  verdict  of  such  number  shall  be 
as  valid  as  if  rendered  by  a  jury  of  twelve  persons. 

Sec.  11.  Jurors  in  civil  cases  in  the  probate  court 
shall  be  entitled  to  receive  ten  dollars  per  day  for  each 
day  so  engaged  in  the  trial  of  a  case,  which  shall  be  en- 
tered and  taxed  up  as  costs  against  the  losing  party. 

Sec.  12.  Witnesses  in  civil  cases  in  the  probate  court 
shall  be  allowed  two  dollars  per  day  for  each  day's  actual 
attendance,  and  thirty  cents  per  mile  one  way,  wdiich 
shall  be  taxed  up  against  the  losing  party. 

Sec  13.  The  sheriff,  under  sheriff,  deputy  sheriff,  or 
any  constable  of  the  county,  may  serve  and  execute  any 
process  in  civil  actions  issued  out  of  the  probate  court ; 
and  anv  male  citizen  over  twentv-one  years  of  ao^e  may 
serve  a  summons  or  subpoena,  and  if  specially  appointed 
by  the  probate  judge,  may  execute  and  serve  any  other 
process  issued  out  of  the  probate  court  in  civil  actions ; 
provided,  in  cases  of  non-residents,  summons  may  be 
served  by  publication,  as  provided  by  the  civil  practice 
act  applicable  to  the  district  court 

Sec.  14.  The  same  fees  shall  be  allowed  probate 
judges  for  services  under  this  act  as  are  allowed  to  jus- 
tices of  the  peace  for  similar  services ;  and  for  all  official 
services  not  herein  otherwise  provided  for,  such  fees  as 
are  or  shall  be  by  law  allowed  the  clerk  of  the  district 
court  for  similar  services ;  that  probate  judges  may  be 
ex  officio  clerks  of  their  own  courts,  or  may  appoint  a 
clerk  of  their  respective  courts,  who  is  authorized  to 
perform  all  the  duties  of  such  clerk,  and  have  the  same 
fees  as  the  probate  judge. 

Sec,  15.  Each  probate  judge  in  the  Territory  of 
Idaho,  before  exercising  the  powers  and  duties  conferred 
by  this  act,  shall  execute  an  official  bond  in  the  sum  of 
two  thousand  five  hundred  dollars,  conditioned  and  exe- 
cuted as  other  official  bonds  under  the  laws  of  the  Terri- 
tory, such  bond  to  be  approved  by  the  board  of  county 
commissioners  and  filed  in  the  county  recorder's  office. 

Sec  16.  Aj)peals  to  the  district  court  from  orders 
and  judgments  rendered  in  the  probate  court  in  civil 
cases  shall  be  allowed  as  hereinafter  provided  : 

J^irst — In  a  case  tried  by  the  court  without  a  jury, 
when  the  amount  of  the  judgment  does  not  exceed  tlie 
sum  of  fift\'  dollars,  exchisive  of  costs. 
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Second — In  cases  tried  by  a  jury,  when  the  amount  of 
the  verdict  and  the  order,  judgment  or  decree  does  not 
exceed  the  sum  of  one  hundred  dollars,  exclusive  of 
costs. 

Sec  17.  The  party  wishing  to  appeal,  as  provided  in 
subdivisions  one  and  two  of  section  sixteen,  shall  tile  his 
notice  of  appeal  within  five  days  from  the  rendition  of  the 
judgment  or  order  appealed  from,  and  serve  a  copy  on  the 
opposite  party ;  and  shall,  within  ten  days  thereafter, 
tile  his  undertaking  in  such  sum  as  shall  be  iixed  by  the 
judge  of  the  court,  which  undertaking  shall  conform  in 
terms  and  conditions  to  undertakings  on  appeal  from  the 
district  to  the  Supreme  Court. 

Sec.  18,  In  appeals  under  subdivisions  one  and  two 
of  section  sixteen  the  probate  court  shall  transmit  to  the 
clerk  of  the  district  court  the  whole  of  the  papers  and 
pleadings,  together  with  the  judgment  of  the  court  below, 
and  take  a  receipt  from  the  clerk  of  the  district  court 
therefor,  which  shall  be  the  only  papers  used  on  the 
trial  in  the  district  court. 

Sec  19.  The  cases  on  appeal  as  mentioned  in  sub- 
divisions one  and  two  of  section  sixteen  shall  be  tried  by 
the  district  court,  and  judgment  rendered  thereon.  No 
jury  shall  be  allowed  to  either  party ;  and  no  appeals  to 
the  Supreme  Court  shall  be  allowed  in  such  cases. 

Sec  20.  If  the  judgment  of  the  probate  court  shall 
be  afhrmed,  modified  or  reversed,  the  papers  in  the  case, 
together  with  the  judgment  of  the  court,  shall  be  trans- 
mitted by  the  clerk  of  the  district  court  to  the  probate 
court ;  provided^  the  costs  of  the  clerk  of  the  district 
court  shall  be  first  paid  ;  and  provided  further^  that  the 
party  in  wliose  favor  judgment  shall  have  been  ren- 
dered in  the  district  court  may  pay  the  costs  of  having 
the  papers  transmitted,  and  recover  the  same  with  his 
other  costs  in  the  court  below  on  execution  against  the 
judgment  debtor,  as  provided  in  tlie  practice  of  district 
courts. 

Sec  21.  Appeals  shall  be  allowed  in  all  civil  cases 
where  the  amount  of  any  final  order,  judgment  or  decree 
of  the  probate  court  exceeds  the  sum  of  one  hundred 
dollars,  exclusive  of  the  costs  and  within  the  jurisdiction 
of  the  said  probate  court,  to  the  district  court,  and 
which  cases  may  be  tried  anew  in  said  court,  and  in  ac- 
cordance with  the  rules  of  practice  in  said  district  court. 

Sec  22.  When  appeals  are  taken  to  the  district  court 
as  provided  in  section  twenty-one,  the  probate  judge 
shall  transmit  all  the  papers,  pleadings  and  depositions, 
if  anv,  used  o^^  the  ti-ial  in  the  court  below  to  the  clerk 
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of  the  district  court,  and  the  same  shall  become  a  record 
in  the  said  district  court,  and  execution  or  executions  to 
enforce  the  judgment,  order  or  decree  shall  emanate  in 
and  from  the  district  court ;  provided^  the  costs  and  the 
fees  of  the  probate  court  shall  be  paid  before  the  court 
or  probate  judge  shall  be  required  to  transmit  the  same. 

Sec.  23.  The  probate  judge,  on  demand  of  the  party 
in  whose  favor  the  judgment  is  rendered,  shall  give  him 
a  transcript  thereof,  which  may  be  filed  and  docketed  in 
the  ofiice  of  the  clerk  of  the  district  court  of  the  county 
where  the  judgment  was  rendered.  The  time  of  the 
receipt  of  the  transcript  by  the  clerk  of  the  district  court 
shall  be  noted  by  him  thereon  and  entered  in  the  docket, 
and  from  that  time  executions  may  be  issued  by  the  clerk 
of  the  district  court  on  such  judgment  to  the  sheriff  of 
any  other  county  in  the  Territory  in  the  same  manner 
as  upon  judgments  recovered  in  the  higher  courts. 

Sec.  24.  All  acts  and  parts  of  acts  in  conflict  with 
the  provisions  of  this  act  are  hereby  repealed. 

Sec.  25.  An  act  defining  the  jurisdiction  and  prac- 
tice of  the  probate  courts  of  this  Territory  in  civil  and 
criminal  cases  passed,  at  the  sixth  session  of  the  Legisla- 
tive Assembly  of  the  Territory  of  Idaho,  and  approved 
January  11,  A.  D.  1871,  is  hereby  repealed. 


Approved,  January  15,  1875. 


MAKING  JUDGMEI^TS  OBTAINED  IN  THE 
PROBATE  COURTS  OF  THE  TERRITORY  OF 
IDAHO  A  LIEN  UPON  REAL  ESTATE. 


-C<|?0- 


Be  it  enacted  hy  the  Legislative  Assembly  of  the 
Territory  of  Idaho  as  follows : 

Sectio:^  1.  That  whenever  a  transcript  of  a  judg- 
ment rendered  by  the  probate  courts  of  this  Territory 
shall  have  been  filed  and  docketed  in  the  office  of  the 
district  clerk,  as  provided  by  law,  such  judgment  shall 
constitute  a  lien  upon  the  real  estate  of  the  judgment 
debtor  for  the  period  of  two  years  from  the  date  of  its 
filing  and  docketing. 

Sec.  2.  This  act  shall  take  effect  from  and  after  its 
passage. 

Approved,  Jcmuwry  15,  1875. 


Lien  on  real 
estate. 


To   EEGULATE   THE   SETTLEMENT   OF  Tiffl 
ESTATES  OF  DECEASED  PERSONS. 


-C<?3- 


JBe  it  enacted  hy  the  Legislative  Assemhly  of  the 
Territory  of  Idaho  as  follows  : 
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2. 


CHAPTEE      I. 

Ju]:*isdictioii. 

Wills,  when  proved  ;  letters  testamentary,  when  granted. 
Jurisdiction  of  estate  of  non-resident. 


Section  1.  Wills  shall  be  proved,  and  letters  testa- 
mentary or  of  administration  shall  be  granted : 

First — In  the  county  of  which  the  deceased  was  a  I'es- 
ident  at  or  immediately  previous  to  his  death,  in  what- 
ever place  his  death  may  have  happened. 

Second— In  the  county  in  which  he  may  have  died, 
leaving  estate  therein,  and  not  being  a  resident  of  the 
Territory. 

Third — In  the  county  in  which  any  part  of  his  estate 
may  be,  he  having  died  out  of  the  Territory,  and  not 
being  a  resident  thereof  at  the  time  of  his  death. 

Fourth — In  the  county  in  w^hich  any  part  of  his  estate 
may  be,  he  not  being  a  resident  of  the  Territory,  and 
not  leaving  estate  in  the  county  in  which  he  died. 

Fifth — In  all  other  cases,  in  the  county  where  apph- 
cation  for  letters  is  first  made. 

Sec.  2.  When  the  estate  of  the  deceased  is  in  more 
than  one  county,  he  having  died  out  of  the  Territory, 
and  not  having  been  a  resident  thereof  at  the  time  of  his 
death,  or,  being  such  non-resident,  and  dying  within  the 
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Territory,  and  not  leaving  estate  in  the  county  where  he 
died,  the  probate  court  of  the  county  in  which  applica- 
tion is  iirst  made  for  letters  testamentary  or  of  adminis- 
tration shall  have  exclusive  jurisdiction  of  the  settlement 
of  the  estate* 


CHAPTER  II. 

Proofs     of      Wills. 

Section    3.  Wills  to  be  delivered  to  probate  court. 

o.  Petition  of  executor;  liability  for  neglect. 

7.  Petition  for  probate  ;  order  for  production  of  wills. 

10.  Penalty  ior  di8ot7eying  application  for  probate  when  made, 

12.  Time  for  proving  will;  citations. 

15.  Subpoenas  for  witnesses  ;  hearing  to  prove  wills. 

17.  Who  may  contest ;  probate  when  not  contested. 

19;  Contest  and  proceedings  thereon. 

20.  Subscribing  witnesses  to  be  examined. 

21.  Witneess  when  residing  out  of  the  county. 

22.  Testimony  to  be  written  ;  certificate  of  proof 

24.  Will  and  certificate  to  be  filed  ;  record  to  be  evidence. 

26.  Wills  proved  in  other  States,  probate  of  copy  of. 

30.  Contesting  will  after  probate  ;  hearing  proof. 

38.  Revoking  probate,  eflTect  of. 

35.  Fees  and  costs,  probate  when. 

37.  Lost  wills,  how  proved. 

40.  Restraining  executors  and  administrators. 

Sec  3.     Any  person  having  the  custody  of  any  will  wiiis  to  i^ 
shall,  within  thirty  days  after  he  shall  have  knowledge  proSe^^^ 
of  the  death  of  the  testator,  deliver  it  into  the  probate  ^^urt. 
court  which  has  jurisdiction  of  the  case,  or  to  the  person 
named  in  the  will  as  executor.     A  failure  to  comply 
with  the  provisions  of  this  section  makes  the  person  fail- 
ing responsible  for  all  damages  sustained  by  any  one 
injured  thereby. 

Sec  4.     Any  person  named  as  executor  in  any  will  Executor  to 
shall,  within  thirty  days  of  the  death  of  the  testator,  or  present  wui 
within  thirty  days  after  he  has  knowledge  that  he  is 
named  executor,  present  the  will,  if  in  his  possession,  to 
the  probate  court. 

Sec  5.  If  he  intends  to  decline  the  trust,  he  shall, 
at  the  same  time,  file  his  renunciation  in  writing.  If  he 
shall  neglect,  for  ten  days,  to  file  his  renunciation,  such 
■neglect  shall  be  equivalent  to  a  renunciatiation,  unless, 
for  cause  shown,  the  probate  court  or  judge  shall  extend 
the  time.  If  he  intends  to  accept,  he  shall  present,  with 
the  will,  a  petition  setting  forth  the  facts  necessary  to 
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give  jurisdiction,  and,  when  the  same  are  known,  the 
names,  ages,  and  residences  of  the  heirs  and  devisees  of 
the  deceased,  and  the  probable  value  and  character  of 
the  property  of  the  estate,  and  praying  that  the  will  be 
admitted  to  probate,  and  that  letters  testamentary  be 
issued  to  him.  If  the  jurisdictional  facts  existing,  but 
are  not  fully  set  forth  in  the  petition,  and  the  same  shall 
be  afterwards  proved  in  the  course  of  the  administration, 
the  probate  of  the  will  and  the  subsequent  proceedings 
shall  not,  on  account  of  such  want  of  jurisdictional  aver- 
ments, be  held  void. 

Sec.  6.  Every  person  who  shall  neglect  to  perform 
any  of  the  duties  required  in  the  preceding  sections, 
without  reasonable  cause,  shall  be  liable  to  every  person 
interested  in  the  will  for  the  damages  they  may  sustain 
in  consequence  of  such  neglect. 

Sec.  7.  Any  person  named  as  executor  in  a  will 
which  is  not  in  his  possession  may  present  the  petition 
to  the  probate  court  which  has  jurisdiction,  praying  that 
the  person  in  possession  of  the  will  may  be  required  to 
produce  it,  that  it  may  be  admitted  to  probate,  and  that 
letters  testamentary  may  be  issued  to  him. 

Sec.  8.  Any  person  having  an  interest  in  the  will 
may,  in  like  manner,  present  a  petition  praying  that  it 
may  be  required  to  be  produced  and  admitted  to  pro- 
bate. 

Sec.  9.  If  it  be  alleged  in  any  petition  that  any  will 
is  in  the  possession  of  a  third  person,  and  the  court  shall 
be  satisfied  that  the  allegation  is  correct,  an  order  shall 
be  issued  and  served  upon  the  person  having  possession 
of  the  will,  requiring  him  to  produce  it  at  a  time  to  be 
named  in  the  order. 

Sec.  10.  If  he  has  possession  of  the  will,  and  neglects 
or  refuses  to  produce  it  in  obedience  to  the  order,  he 
may,  by  warrant  from  the  court,  be  committed  to  the 
jail  of  the  county  and  be  kept  in  close  confinement  until 
he  shall  produce  the  will. 

Sec.  11.  Application  for  the  probate  of  a  will,  and 
for  the  issuance  of  letters,  may  be  made  to  the  probate 
judge  out  of  term  time,  or  at  chambers ;  and  he  may 
also,  out  of  term  time,  or  at  chambers,  issue  all  neces- 
sary orders  and  writs  to  enforce  the  production  of  any 
will.  He  may  also  appoint  a  special  term  for  the  hear- 
ing of  any  such  application. 

Sec.  12.  When  any  will  shall  have  come  into  the 
possession  of  the  probate  court,  and  a  petition  for  the 
probate  thereof  and  for  the  issuance  of  letters  testamen- 
tary, or  letters  of  administration,  with  the  will  annexed, 
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shall  have  been  filed,  the  court  or  judge  shall  appoint  a 
time  for  proving  it,  which  shall  not  be  less  than  ten  nor 
more  than  thirty  days,  and  shall  cause  notice  to  be  given 
thereof  by  the  clerk,  by  publication  in  some  newspaper, 
if  there  is  one  printed  in  the  county ;  if  not,  then  by 
notices  posted  in  public  places  in  the  county. 

Sec.  13.  If  the  heirs  of  the  testator  reside  in  the 
county  and  Territory,  the  court  shall  also  direct  citations 
to  be  issued  and  served  upon  them  to  appear  and  contest 
the  probate  of  the  will  at  the  time  appointed. 

Sec  14.  If  the  will  be  presented  by  any  other  per- 
son than  the  one  named  as  executor,  or  if  it  be  present- 
ed by  one  of  several  persons  named  as  executors  in  the 
will,  citations  shall  also  be  issued  and  served  upon  such 
person  or  persons,  if  resident  within  the  county. 

Sec  15.  The  court  shall  also  direct  subpoenas  to  be 
issued  to  the  subscribing  witnesses  to  the  will,  if  they 
reside  in  the  county. 

Sec  16.  At  the  time  apopinted,  or  at  any  time  to 
which  the  hearing  may  be  continued,  upon  proof  being 
made,  by  affidavit  or  otherwise,  to  the  satisfaction  of  the 
court,  that  notice  has  been  given  as  required  in  the  pre- 
ceding sections,  the  court  shall  proceed  to  hear  the  testi- 
mony in  proof  of  the  will. 

Sec  17.  Any  person  interested  may  appear  and  con- 
test the  will.  If  it  appears  that  there  are  minors,  or  per- 
sons residing  out  of  the  county,  who  are  interested  in 
the  estate,  the  court  shall  appoint  some  attorney  to  repre- 
sent them. 

Sec  18.  If  no  person  shall  appear  to  contest  the  pro- 
bate of  a  will,  the  court  may  admit  it  to  probate  on  the 
testimony  of  one  of  the  subscribing  witnesses  only,  if  he 
shall  testify  that  the  will  was  executed  in  all  particulars 
as  required  by  law,  and  that  the  testator  was  of  sound 
mind  at  the  time  of  its  execution. 

Sec  19.  If  any  person  appears  and  contests  a  will, 
he  shall  file  a  statement  in  writing  of  the  grounds  of  his 
opposition.  When  any  issue  or  issues  of  fact  shall  be 
joined  in  the  probate  court  respecting  the  competency 
of  the  deceased  to  make  a  last  will  and  testament,  or  re- 
specting the  execution  by  the  deceased  of  such  last  will 
and  testament,  under  restraint,  or  under  influence  or 
fraudulent  representation,  or  for  any  other  cause  ajffect- 
ing  the  validity  of  such  will,  the  court  shall  jDroceed  to 
try  and  determine  such  issue  or  issues  of  fact,  and  shall 
be  governed  therein  by  the  same  rules  as  provided  by 
law  for  the  trials  of  issues  of  fact  in  the  district  courts 
of  the  Territory;  provided^  however^  that  no  trial  by 
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jury  of  such  issue  or  issues  of  fact  sliall  be  allowed  iii 
said  court.  Issues  of  fact  shall  be  deemed  joined  by  the 
iiling  of  the  grounds  of  opposition  with  the  clerk  of  the 
pro])ate  court. 

Sec.  20.  If  the  will  is  contested,  all  the  subscribing 
witnesses  who  are  present  in  the  county,  and  who  are 
of  sound  mind,  must  be  produced  and  examined,  and 
the  death,  absence  or  insanity  of  any  of  them  shall  be 
satisfactorily  shown  to  the  court. 

Sec.  21.  If  none  of  the  subscribing  witnesses  reside 
in  the  county  at  the  time  appointed  for  proving  the  will, 
the  court  may  admit  the  testimony  of  other  witnesses  to 
prove  the  sanity  of  the  testator  and  the  execution  of  the 
will ;  and,  as  evidence  of  the  execution,  it  may  admit 
proof  of  the  handwriting  of  the  testator  and  of  the  sub- 
scribing witnesses,  or  any  of  them. 

Sec.  22.  The  testimony  of  each  witness  shall  be  re- 
duced to  writing  and  signed  by  him,  and  shall  be  deemed 
good  evidence  in  any  subsequent  contest  concerning  the 
validity  of  the  will  or  the  sufficiency  of  the  proof  there- 
of, if  the  witness  be  dead  or  has  permanently  removed 
from  this  Territory. 

Sec.  23.  If  the  court  shall  be  satisfied,  npon  the 
proof  taken  and  from  the  facts  found  by  it,  or  by  the 
jury,  that  the  will  was  duly  executed,  and  that  the  tes- 
tator, at  the  time  of  the  execution,  w^as  of  sound  and  dis- 
posing mind,  and  not  under  restraint,  nndue  influences 
or  fraudulent  misrepresentations,  a  certiflcate  of  the 
proof  and  the  facts  found,  signed  by  the  probate  jndge, 
and  attested  by  the  clerk,  with  the  seal  of  the  court,  shall 
be  attached  to  the  will. 

Sec.  24.  The  will  and  the  certiflcate  of  the  proof 
thereof,  together  with  the  testimony  which  has  been 
taken,  shall  be  flled  by  the  clerk  and  recorded  by  him  in 
a  book  to  be  provided  for  the  purpose. 

Sec  25.  The  record  of  the  will,  and  the  exemplifica- 
tion by  the  clerk  in  wdiose  custody  it  may  be,  shall  be 
received  in  evidence,  and  be  as  effectual  in  all  cases  as 
the  original  would  be  if  proved. 

Sec.  26.  All  wills  which  shall  have  been  duly  proved 
and  allowed  in  any  other  of  the  United  States,  or  in  any 
foreign  country  or  state,  may  be  allowed  and  recorded 
in  the  probate  court  of  any  county  in  which  the  testator 
shall  have  left  any  estate  ;  provided^  it  has  been  executed 
in  conformity  with  the  laws  of  this  Territory. 

Sec  27.  When  a  copy  of  the  will,  aud  the  probate 
thereof,  duly  authenticated,  shall  be  produced  by  the 
executor,  or  by  any  other  person  interested  in  the  will. 
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with  a  petition  for  letters,  the  same  shall  be  filed  in  court, 
and  the  court  or  judge  shall  appoint  a  time  of  hearing, 
and  notice  shall  he  given  in  the  same  manner  as  in  the 
ease  of  an  original  will  for  probate. 

Sec.  28.  If,  on  hearing,  it  shall  ajDpear  to  the  court 
that  the  instrument  ought  to  be  allowed  as  the  will  of 
the  deceased,  the  authenticated  copy  shall  be  admitted  to 
probate  and  recorded,  the  same  as  in  the  case  of  other 
wills ;  and  the  will  shall  have  the  same  force  and  effect 
as  if  it  had  been  oTiginally  proved  and  allowed  in  the 
same  court. 

Sec.  20.  If,  on  hearing,  it  shall  appear  to  the  court 
that  the  instrument  ought  to  be  allowed  as  the  will  of 
the  deceased,  a  copy  shall  be  filed  and  recorded,  and  the 
will  shall  have  the  same  force  and  effect  as  if  it  had 
been  originally  proved  and  allowed  in  the  same  court. 

Sec  30.  When  a  will  has  been  admitted  to  probate, 
any  person  interested  may,  at  any  time  within  one  year 
after  such  probate,  contest  the  same  or  the  validity  of 
the  will.  For  that  purpose  he  shall  file  in  the  court 
before  which  the  will  was  proved  a  petition  in  writing, 
containing  his  allegations  against  the  validity  of  the  will 
or  against  the  sufiiciency  of  the  proof,  and  praying  that 
the  probate  may  be  revoked. 

Sec  31.  Upon  the  filing  of  the  petition,  a  citation 
shall  be  issued  to  the  executors  who  have  taken  upon 
them  the  execution  of  the  will,  or  to  the  administrators, 
with  the  will  annexed,  and  to  all  the  legatees  nameri  in 
the  will  residing  in  the  Territory,  or  to  the  guardians  if 
any  of  them  are  minors,  or  their  personal  representatives 
if  any  of  them  are  dead,  requiring  them  to  appear  before 
the  court  on  some  day  of  a  reojular  term  therein  speci- 
fied to  show  cause  why  the  probate  of  the  will  should 
not  be  revoked. 

Sec  32.  At  the  time  appointed  for  showing  cause,  or  court  to 
at  any  time  to  which  the  hearing  shall  be  continued,  per-  i^ear  proofs, 
sonal  service  of  the  citations  having  been  made  upon  any 
person  named  therein,  the  court  shall  proceed  to  hear 
the  proofs  of  the  parties.  If  any  devisees  or  legatees 
named  in  the  will  shall  be  minors,  and  have  no  guar- 
dians, the  court  shall  appoint  some  attorney  to  represent 
them. 

Sec  33.     If,  upon  the  hearing  of  the  proofs  of  the  Revoking 
parties,  the  court  shall  decide  that  the  will  isy  for  any  fect^Jff'  ^' 
reason,  invalid,  or  that  it  is  not  sufficiently  proved  to 
have  been  the  last  will  of  the  testator,  the  probate  shall 
be  annulled  and  revoked. 
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Sec.  34.  Upon  the  revocation  being  made,  the  powers 
of  the  executor  or  administrator,  with  the  will  annexed, 
shall  cease ;  but  such  executor  or  administrator  shall  not 
be  liable  for  any  act  done  in  good  faith  previous  to  the 
revocation. 

Sec  35.  The  fees  and  expenses  shall  be  paid  by  the 
party  contesting  the  will  or  the  probate,  if  the  will  or 
probate  be  confirmed.  If  the  probate  be  revoked,  the 
party  who  shall  have  resisted  the  revocation  shall  pay  the 
costs  and  expenses  of  the  proceedings,  or  the  same  shall 
be  paid  out  of  the  property  of  the  deceased,  as  the  court 
shall  direct. 

Sec  36.  If  no  person  shall,  wdthin  one  year  after  the 
probate,  contest  the  same  or  the  validity  of  the  will,  the 
probate  of  the  will  shall  be  conclusive,  saving  to  infants, 
married  women  and  persons  of  unsound  mind  a  like 
period  of  one  year  after  their  respective  disabilities  are 
removed. 

Sec  37.  Whenever  any  will  shall  have  been  lost  or 
destroyed,  by  accident  or  design,  the  probate  court  shall 
have  power  to  take  proof  of  the  execution  and  validity 
of  the  will,  and  to  establish  the  same,  notice  to  all  persons 
interested  having  been  first  given,  as  prescribed  in  re- 
gard to  proofs  of  wills  in  other  cases.  All  the  testimony 
given  shall  be  reduced  to  writing,  and  signed  by  the  wit- 
nesses. 

Sec  38.  No  will  shall  be  allowed  to  be  proved  as  a 
lost  or  destroyed  will  unless  the  same  shall  be  proved  to 
have  been  in  existence  at  the  time  of  the  death  of  the 
testator,  or  be  shown  to  have  been  fraudulently  de- 
stroyed in  the  lifetime  of  the  testator,  nor  unless  its  pro- 
visions shall  be  clearly  and  distinctly  proved  by  at  least 
two  credible  witnesses. 

Sec  39.  When  any  will  shall  be  established,  the  provis- 
ions thereof  shall  be  distinctly  stated  and  certified  by  the 
probate  judge,  under  his  hand  and  the  seal  of  his  court ; 
and  the  certificate,  together  with  the  testimony  upon 
which  it  is  founded,  shall  be  recorded  as  other  wills  are 
required  to  be '  recorded,  and  letters  testamentary  or  of 
administration,  with  the  will  annexed,  shall  be  issued 
thereon,  in  the  same  manner  as  upon  wills  produced  and 
duly  proved. 

Sec  40.  If,  before  or  during  the  pendency  of  an 
application  to  prove  a  lost  or  destroyed  will,  letters  of 
administration  be  granted  on  the  estate  of  the  testator, 
or  letters  testamentary  of  any  previous  will  of  the 
testator  be  granted,  the  court  shall  have  authority  to 
restrain  the  administrators  or   executors  so  appointed 
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from  any  acts  or  proceedings  which  would  be  injurious 
to  the  legatees  or  divisees  claiming  under  the  lost  or 
destroyed  will. 


CPIAPTEE  III. 
Letters    Testamentary    aud    of    Administration? 

and  Bonds  of  Executors  and  Administrators. 

Sbction  41,    Letters,  etc.,  to  be  issued. 

42.  Executor,  who  competent;  letters  with  will  annexed. 

43.  Objection  to  executor  ;  executrix  unmarried.  « 

45.  Executor  of  executor. 

46.  Letters  when  executor  named  is  a  minor. 

47.  Powers  of  administrator;  two  executors. 

49.  Powers  of  administrator,  with  will  annexed. 

50.  Form  of  letters  testamentary. 

51.  Form  of  letters  of  administration,  with  will  annexed. 

52.  Estates  intestate,  who  entitled  to. 

53.  Who  to  have  preference;  aiscretion  in  court. 

55.    Administrator,  who  may  act;  administratrix  unmarried. 
57.    Minor  administrator,  letters  how  applied  for. 

69.  When  granted,  notice  of  application. 

61  Who  may  contest ;  hearing ;  evidence  of  notice. 

64.  When  letters  of  admistration  may  be  granted. 

65.  Proof  of  death  of  intestate. 

66.  How  administration  may  be  granted  to  one  or  more. 

67.  Petition  for  revocation,  citation  and  answer. 

70.  Hearing  survivors  may  obtain. 

72.  Oath  of  administrator  and  executor ;  letters,  etc.,  to  be  recorded.  .    • 

73.  Bond  of  administrator  and  executor  ;  additional  bond. 

74.  Separate  bonds,  suit  on  bonds,  sureties  to  justify. 

77.  Doubtful  securities  ;  additional  security  may  be  required. 

78.  Insuffic.ent  security  cause  for  change. 

79.  Letters  without  bond  ;  application  for  further  security. 

83.  Letters  may  be  revoked  ;  suspending  powers  of  executors. 

85,  Further  security  without  application. 

86,  Sureties  desiring  to  be  released  when  not  liable. 
88.  Failure  to  find  new  sureties  ;  addition  when  made, 
90.  Special  administrator;  who  may  be  appointed. 

92.  Who  have  preference  ;  bond  of  ;  powers  and  duties. 

96.  Account  and  oath  of;  may  be  appointed  in  other  cases. 

98.  Incompetency  of  one  executor  of  several  to  act. 

^9.  Incompetency  of  all  the  executors. 

100.  Proof  of  will  after  granting  letters,  etc, 

101.  Powers  of  executors  in  such  cases;  resignation  of, 

103,  Acts  when  not  valid ;  transcript  of  court  minutes  of  appoint- 
ment. 

105.  Judge,  when  not  to  act ;  judge  of  an  adjoining  county,  when  to 
act. 

Sec  41.     When  any  will  shall  have  been  proved  and  Letters,  etc, 
allowed,  the  probate  court  shall  issue  letters  ^thereon  to  ^o  be  issued 
the  persons  named  in  the  will  as  executors  who  are  com- 
petent to  discharge  the  trust,  and  who  shall  appear  and 
qualify. 
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Sec  42.  No  person  shall  be  deemed  competent  to 
serve  as  executor  who  at  the  time  the  will  is  proved 
shall  be  : 

First — Under  the  age  of  majority ;  or, 

Second — Who  shall  have  been  convicted  of  an  infa- 
jnous  crime ;  or. 

Third — Who,  upon  proof,  shall  be  adjudged  by  the 
court  incompetent  to  execute  the  duties  of  the  trust  by 
reason  of  drunkenness,  improvidence  or  want  of  under- 
standing and  integrity. 

If  any  such  person  be  named  as  the  sole  executor  in 
any  will,  or  if  all  the  persons  named  as  executors  are  in- 
competent, or  shall  renounce  or  fail  to  apply  for  letters, 
or  to  appear  and  qualify,  letters  of  admiuistration,  with 
the  will  annexed,  shall  be  issued. 

Sec  43.  Any  persons  interested  in  a  will  may  file 
objections  in  writing  to  the  granting  of  letters  testameur 
tary  to  the  persons  named  as  executors,  or  any  of  them, 
and  the  objections  shall  be  heard  and  determined  by  the 
court.  A  petition  may  also  be  tiled  for  the  issuance  of 
letters  of  administration  wdth  the  will  annexed. 

Sec  44.  When  an  unmarried  woman  who  shall  have 
been  appointed  executrix  shall  marry,  her  marriage  shall 
extinguish  her  authority.  When  a  married  wojnan  is 
nominated  executrix,  she  may  be  appointed  and  serve  in 
every  respect  as  if  she  were  a  femine  sole. 

Sec  45.  No  executor  of  an  executor  shall,  as  such, 
be  authorized  to  administer  on  the  estate  of  the  first  tes- 
tatur ;  but,  on  the  death  of  the  sole  or  surviving  execu- 
tor of  any  last  will,  letters  of  administration,  with  the 
will  annexed,  of  the  estate  of  the  first  testator  left  unad- 
ministered  shall  be  issued. 

Sec  46.  When  a  person  under  the  age  of  twenty- 
one  years  shall  be  named  executor,  letters  of  administra- 
tion, with  the  will  annexed,  shall  be  granted  during  the 
minority  of  the  executor ;  unless  there  is  another  execu- 
tor who  shall  accept  the  trust  and  qualify,  shall  have  let- 
ters testamentarv,  and  shall  administer  the  estate  until 
the  minor  shall  arrive  at  full  age,  when  he  may  be  admit- 
ted as  joint  executor. 

Sec  47.  When  all  the  executors  named  shall  not  be 
appointed  by  the  court,  such  as  are  appointed  shall  have 
the  same  authority  to  perform  every  act  and  discharge 
every  trust  required  by  the  will,  and  their  acts  shall  be 
as  effectual  for  every  purpose  as  if  all  were  appointed 
and  should  net  together.  When  there  are  two  executors 
or  Administrators,  the  acts  of  one  alone  shall  be  effectual 
if  the  other  is  absent  from  the  Territory,  or  from  any 
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cause  is  laboring  under  legal  disability  from  serving,  as 
if  he  should  have  given  his  co-executor  or  co-administra- 
tor authority,  under  seal,  to  act  alone,  or  for  both ;  and 
"svhen  there  are  more  than  two  executors,  the  act  of  a 
majority  shall  be  sufficient. 

Sec  48.     Administrators,  with  the  will  annexed,  shall  Authority  of 
have  the  same  authority  as  the  executor  named  in  the  ^or'wuiiwiii 
will  would  have  had,  and  their  acts  shall  be  as  effectual  annexed, 
for  every  purpose. 

Sec  49.  Letters  testamentary  and  of  administration 
with  the  will  annexed,  shall  be  signed  by  the  clerk,  and 
be  under  the  seal  of  the  court. 

Sec  50.     Letters  testam^entary  may  be  in  substantially  Form'onet- 
the  following  form  :  mentS?* 

The    Territory    of    Idaho,  ) 
County  of  ; 

The  last  will  of  A.  B.,  deceased  (a  copy  of  which  is 
hereto  annexed),  having  been  jyy^oved  and  y^ecorded  in 
the  Probate  Court  of  the  County  of 

C.  D.,  wiio  is  named  therein,  is  hereby  appointed  Ex- 
ecutor. 

^^^ — -^  Witness,  G,  H.,  Clerk  of  the  Probate  Court  of 

j  I  the  Cowniy  of ,  with  the  seal 

(  '       "    \  of  the  court  affixed,  the day 

*^— Y— *  of  ,  A.  D.  18  — 

By  order  of  the  Court, 

G.  II..,  Clerk. 

Sec  51.     Letters  of  administration,  wnth  the  will  an-  Form  of  let. 
nexed,  may  be  substantially  in  the  following  form  :  ministra-*^* 

tion  with 

The    Territory    of    I d  a ii o ,  ^  win  an- 

l  nexed. 


County  of ; 

The  last  will  of  A.  B.,  deceased  (a  copy  of  which  is 
hereto  annexed),  having  been  proved  and  recorded  in 

the  Probate  Court  of  the  county  of ,  and  there 

being  no  executor  named  in  the  will  (or  as  the  case  may 
he): 

C.  Z>.  is  hereby  appointed  as  Administrator  with  the 

will  annexed. 

^.-^' — -^  Witness,  G.  H..  Ckrk  of  the  Probate  Court  of 

J  )  the  County  of ,  with  the  seal 

I  "   j  of  the  court  affixed,  the day 

*^— . — ■*  of ,  A.  D.  18 — 

By  order  of  the  Court, 

G.  II.,  Cleric, 

Sec  52.     Administration  of   the  estate  of  a  person   EPt  fitopin- 
dying  intestate  shall  be  granted  to  some  one  or  more  of  enuueci^o? 
the  y)ersons  hereinafter  mentioned,  and  they  shall  be  rc- 
spcctivelv  entitled  in  the  following;  order  :  ' 
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First — The  surviving  husband  or  wife,  or  some  person 
whom  he  or  she  may  request  to  have  appointed. 
Second — The  children. 
Third — The  father  or  mother. 
Fourth — The  brothers. 
Fifth — The  sisters. 
Sixth — The  grandchildren. 

Seventh — Any  one  of  the  children  entitled  to  share  in 
the  distribution  of  the  estate. 
Eighth — The  creditors. 

Ninth — Any  of  the  kindred  not  above  enumerated 
within  the  fourth  degree  of  consanguinity. 

Tenth — Any  person   or   persons   legally   competent; 
provided,  that  when  there  was  any  partnership  existing 
between  the  intestate  at  the  time  of  his  death  and  any 
other  person,  the  surviving  partner  shall  in  no  case  be 
appointed  administrator  of  the  estate  of  such  intestate, 
whotohave       Sec.  53.     When  there  shall  be  several  persons  claim- 
preference,    'j^g  ^^^   equally  entitled  to  the  administration,  males 
shall  be  preferred  to  females,  and  relatives  of  the  whole 
blood  to  those  of  the  half  blood. 
Persons  Sec.  54.     When  there  are  several  persons  equally  en- 

IxSeiJ  ®^*    titled  to  the  administration,  the  court  may,  in  its  discre- 
tion, grant  letters  to  one  or  more  of  them. 
Adminis-  Sec.  55.     ISyO  porsou  shall  be  entitled  to  letters  of 

may°act7^**  administration  who  shall  be  : 

First — Under  the  age  of  majority :  or, 
Second — Who  shall  have  been  convicted  of  an  infa- 
mous crime ;  or. 

Third — Who,  upon  proof,  shall  be  adjudged  by  the 
court  incompetent  to  execute  the  duties  of  the  trust  by 
reason  of  drunkenness,  improvidence,  or  want  of  integ- 
rity or  understanding. 
Marriage  of       Sec.  56.     When   any   unmarried  woman   who  shall 
trix,^effect'   havo  bocn   appointed   administratrix  shall  marry,   her 
^^'  marriage  shall  extinguish  her  authority. 

Minw  ad-  Sec.  57.     If   any   person   entitled   to  administration 

tor,  letters  sliall  bc  a  uiiuor,  administration  shall  be  granted  to  his  or 
how  applied  i^g^  guardian. 

Application  ^Ec.  58.  Application  for  letters  of  administration 
adm1n?ira-^  shall  be  made  by  petition  in  writing,  signed  by  the  appli- 
tion,  how  cant  or  his  counsel,  and  tiled  by  the  clerk  of  the  court. 
^^  ®*  The  petition  must  state  the  facts  essential  to  give  the 

court  jurisdiction  of  the  case,  and,  when  the  same  is 
known  to  the  administrator  or  brought  to  his  knowledge, 
he  shall  state  the  names,  ages,  and  residences  of  the  heirs 
of  the  deceased,  and  the  value  and  character  of  the  prop- 
erty.       If    the  jurisdictional   facts  exist,  but  are  not 
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fully  set  forth  in  the  petition,  and  the  same  shall  be  after- 
wards proved  in  the  course  of  the  administration,  the 
decree  of  administration  and  the  subsequent  proceed- 
ings shall  not,  on  account  of  such  want  of  jurisdictional 
averment,  be  held  void. 

Sec.  5(h  Letters  of  administration  shall  be  granted  at 
a  regular  term  of  the  court,  or  at  chambers  at  a  special 
term  appointed  by  the  judge  for  the  hearing  of  the  appli- 
cation. 

Sec.  60.  When  any  petition  praying  for  letters  of 
administration  has  been  filed,  the  clerk  shall  give  notice 
thereof  by  causing  notices  to  be  posted  up  in  at  least 
three  public  places  in  the  county,  one  of  which  shall  be 
at  the  place  where  the  court  was  held,  and  the  clerk  or 
judge  of  said  court  shall  enclose  one  certified  copy  of  the 
petition,  and  transmit  the  same  by  mail  to  the  heirs  of 
said  estate  if  the  whereabouts  of  said  heirs  is  known  to 
the  clerk  or  judge  of  said  county.  The  notice  shall  state 
the  time  of  the  decease,  the  name  of  the  applicant,  and 
the  term  of  the  court  at  which  the  application  will  be 
heard.  Such  notice  shall  be  given  at  least  twenty  days 
before  the  hearing. 

Sec  61.  Any  person  interested  may  contest  the  ap- 
plication by  filing  a  written  opposition  thereto  on  the 
ground  of  the  incompetency  of  the  applicant,  or  may 
assert  his  own  rights  to  the  administration,  and  pray  that 
letters  be  issued  to  himself,  after  proper  petition  filed 
and  due  notice  given. 

Sec  62.  On  the  hearing,  it  being  first  proved  that 
the  notice  has  been  given  according  to  law,  the  court 
shall  proceed  to  hear  the  allegations  and  proof  of  the 
parties,  and  to  order  tlie  issuance  of  letters  of  administra- 
tion, as  the  case  may  require. 

Sec  63.     An  entrv  in  the  minutes  of  the  court  that 

t/ 

proof  was  made,  and  that  notice  had  been  given  accord- 
ing to  law,  shall  be  prima  facie  evidence  of  the  fact  of 
6uch  notice. 

Sec  64.  Letters  of  administration  may  be  granted 
to  any  applicant,  though  it  appears  that  there  are  other 
persons  having  better  rights  to  the  administration,  when 
such  persons  fail  to  appear  and  claim  the  issuance  of  let- 
ters to  themselves. 

Sec  65.  Before  letters  of  administration  shall  be 
granted  on  the  estate  of  any  person  who  is  represented 
to  have  died  intestate,  the  fact  of  his  having  died  intes- 
tate shall  be  proved  by  the  testimony  of  the  applicant, 
and  the  court  may  also  examine  any  other  person  con- 
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cerning  the  time,  place  and  manner  of  tlie  death,  the 
place  of  his  residence  at  the  time  of  his  death,  the  value 
and  character  of  his  property,  and  whether  or  not  the 
deceased  left  any  will,  and  may  compel  any  person  to 
attend  as  a  witness  for  that  purpose. 

Sec.  66,  Administration  may  be  granted  to  any  one 
or  more  competent  persons,  although  not  entitled  to  the 
same,  at  the  request  of  the  person  entitled  to  be  joined 
with  such  person.  The  request  shall  be  in  writing,  and 
shall  be  filed  in  the  court.  When  the  person  entitled  is 
a  non-resident  of  the  Territory,  affidavits,  or  depositions 
taken  ex  parte  before  any  offi(*er  authorized  by  the  laws 
of  the  Territory  or  State  where  the  same  are  taken  to 
take  acknowledgments  and  administer  oaths,  may  be  re- 
ceived as  irrlnia  facie  evidence  of  the  identity  of  the 
party,  if  free  from  reasonable  suspicion,  and  the  fact  be 
established  to  the  satisfaction  of  the  court. 

Sec.  07.  When  letters  of  administration  have  been 
granted  to  any  other  person  than  the  surviving  husband 
or  wife,  the  child,  the  father,  mother,  or  the  brother  of 
the  intestate,  or  any  one  of  them,  may  obtain  the  revo- 
cation of  the  letters  by  presenting  to  the  probate  court  a 
petition  praying  the  revocation,  and  that  letters  of  ad- 
ministration be  issued  to  him  or  her. 

Sec.  68.  When  any  such  petition  is  filed,  the  clerk 
shall  issue  a  citation  to  the  administrator  to  appear  and 
answer  the  petition  at  the  next  regular  term  of  the 
court,  or  at  any  special  term  that  may  be  appointed  by 
the  judge. 

Sec  69.  At  the  time  appointed,  the  citation  having 
been  duly  served  and  returned,  the  court  shall  proceed 
to  hear  the  allegations  and  proofs  of  the  parties ;  and  if 
the  right  of  the  applicant  is  established,  and  he  or  she 
be  competent,  letters  of  administration  shall  be  granted 
to  the  applicant,  and  the  letters  of  the  former  adminis- 
trator be  revoked. 

Sec.  70.  The  surviving  husband  or  wife,  when  letters 
of  administration  have  been  granted  to  a  child,  to  the 
father,  or  to  a  brother  of  the  intestate,  or  any  of  such 
relatives  when  letters  have  been  granted  to  any  other  of 
them,  may  assert  his  or  her  prior  right,  and  obtain  letters 
of  administration,  and  have  the  letters  before  granted 
revoked  in  the  manner  prescribed  in  the  three  preceding 
sections. 

Sec.  71.  Letters  of  administration  shall  be  signed  by 
the  clerk,  and  be  under  the  seal  of  the  court,  and  may 
be  substantial! V  in  tlie  followino-  form  : 
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ITORY    OF    Idaho,) 
'Ounty  of ) 


Tekr 

County  of 


C.  D.  is  hereby  api)ointecl  Administrator  of  the  estate 
of  A.  B.,  deceased. 

Witness,  G.  H.,  Clerk  of  the  Probate  Cou"  t  of 

the  County  of ,  with  the  seal 

of  the  court  affixed,  the day 

of  ,  A.  D.  18 


By  order  of  the  Court, 


G.  H.,   Clerk. 


Sec. 


72.     Before  letters  testamentary  or  of  adminis-  oath  of  ad- 
tration  shall  be  issued  to  the  executor  or  administrator,  JSd  e^xecu-^ 
he  shall  take  and  subscribe  an  oath  or  affirmation,  before  ^^• 
the  probate  judc^e  or  clerk,  that  he  will  perform,  accord- 
ing to  law,  the  duties  of  executor  or  administrator.    Said 
oath  shall  be  attached  to  the  letters.     All  letters  testa- 
mentary and  of  administration  issued  to,  and  all  bonds 
executed  by  executors  or  administrators,  with  the  affida- 
vits and  eertihcates  thereon,  as  provided  for  in  this  act, 
shall  be  forthwith  recorded  by  the  clerk  of  the  court 
having  jurisdiction  of  the  estate,  respectively,  in  a  book 
to  be  kept  by  him  in  his  office  for  that  purpose ;  and  the 
said  records  and  duly  certified  copies  taken  therefrom 
sh-all  have  the  same  force  and  effect  in  all  cases  whatever 
as  the  original  papers  would  have. 

Sec.  73.  Every  person  to  whom  letters  testamentary  Bond  of  a^- 
or  of  administration  shall  have  been  directed  to  issue  and  exec^u-'^ 
shall,  before  receiving  the  letters,  execute  a  bond  to  the  ^o^- 
people  of  the  Territory  of  Idaho,  with  two  or  more  suf- 
ficient sureties,  to  be  approved  by  the  probate  judge.  In 
form  the  bond  shall  be  joint  and  several,  and  the  penalty 
shall  not  be  less  than  twice  the  value  of  the  personal 
property  belonging  to  the  estate,  which  value  shall  be 
ascertained  by  the  probate  judge  by  the  examining  on 
oath  of  the  party  applying  and  of  any  other  person  he 
may  think  proper  to  examine.  The  probate  judge  shall 
require  an  additional  bond  whenever  the  sale  of  any 
real  estate  belonging  to  an  estate  is  ordered  by  him. 
The  bond  shall  be  conditioned  that  the  executor  or  ad- 
ministrator shall  faithfully  execute  the  duties  of  the 
trust  according  to  law.  He  shall  also  re<]^uire  bond  and 
sufficient  surety  for  the  annual  rents,  issues  and  profits 
of  all  real  estate  in  his  charge,  as  such  executor  or  ad- 
ministrator, to  be  approved  by  the  probate  judge. 

Sec.  74.     When  two  or  more  persons  shall  be  appoint-  separate 
ed  executors  or  administrators,  the  probate  judge  shall  ^"^'^'^' 
take  a  separate  bond  from  each  of  them. 
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Sec  75.  The  bond  shall  not  be  void  upon  the  first 
recovery,  but  may  be  sued  upon,  from  time  to  time,  by 
any  person  aggrieved,  in  liis  own  name,  until  the  whole 
penalty  is  exhausted. 

Sec.  76.  In  all  cases  where  the  bonds  are  required  by 
this  act,  the  sureties  must  justify,  on  oath,  before  the 
judge  or  clerk  of  some  court  having  a  seal,  to  the  effect 
that  they  are  householders,  resident  within  the  county 
where  such  sureties  justify,  and  are  worth  the  amount 
justified  to,  over  and  above  their  debts  and  liabilitie&, 
exclusive  of  property  exempt  from  execution.  Such 
justification  shall  be  in  writing,  signed  by  the  person 
justifying,  and  certified  to  by  the  judge  or  clerk  who 
takes  the  same,  and  attached  to  and  filed  with  the  bond. 
Whenever  the  penal  sum  of  the  bond  amounts  to  more 
than  two  thousand  dollars,  the  sureties  may  be  allowed 
to  become  liable  for  portions  of  said  penal  sum,  making 
in  the  aggregate  the  whole  penal  sum  of  such  bond. 

Sec.  77.  Before  the  probate  judge  approves  of  any 
bond  required  by  said  act,  he  may,  of  his  own  motion, 
or  at  any  time  after  the  approval  of  such  bond,  upon 
the  motion  of  any  person  interested  in  said  estate,  sup- 
ported by  aflidavit,  that  any  one  or  all  of  such  sureties 
are  not  worth  as  much  as  they  have  justified  to,  order  a 
citation  to  issue,  requiring  such  surety  or  sureties  to 
appear  before  him,  at  a  particular  time  and  place,  to  tes- 
tify touching  his  or  their  property  and  its  value ;  and 
the  judge  shall,  at  the  time  such  citation  is  issued,  cause 
a  notice  to  be  issued  to  the  executor  or  administrator, 
and  requiring  his  appearance  at  the  return  of  the  cita- 
tion. Upon  the  return  of  the  citation,  the  judge  shall 
examine,  under  oath,  the  sureties  and  such  witnesses  as 
may  be  produced  touching  the  property  of  such  sure- 
ties and  its  value ;  and  if,  upon  such  investigation,  the 
judge  is  satisfied  that  the  bond  is  insuflScient,  he  may 
require  sufticient  additional  security  within  such  time  as 
maj  be  reasonable — not  less  than  five  days. 

Sec  78.  If  sufficient  security  is  not  given  within 
the  time  fixed  by  the  judge's  order,  the  right  of  such 
executor  or  administrator  shall  cease,  and  the  person 
next  entitled  to  the  administration  on  the  estate  who  w^ill 
execute  a  sufficient  bond  shall  be  appointed  to  the  ad- 
ministration. 

Sec  79.  When  it  is  expressly  provided  in  the  will  of 
a  testator  that  no  bond  shall  be  required  of  the  executor, 
letters  testamentary  may  issue  without  any  bond  having 
been  given ;  but  an  executor  to  whom  letters  have  been 
issued  without  bond  may  at  any  time  afterward,  when- 
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ever  it  may  be  shown  from  any  cause  to  be  necessary  or 
proper,  be  required  to  appear  and  file  a  bond,  as  in  other 
cases. 

Sec.  80.  Whenever  any  person  interested  in  any 
estate  shall  discover  that  the  sureties  of  any  executor  or 
administrator  have  become,  or  are  becoming  insolvent ; 
that  they  have  removed,  or  are  about  to  remove  from  the 
Territory ;  or  that  from  any  other  cause  the  bond  is  in- 
sufficient, he  may  apply  by  petition  to  the  probate  judge, 
and  require  that  further  security  be  given. 

Sec.  81.  If  the  probate  judge  shall  be  satisfied  that 
the  matter  requires  investigation,  a  citation  shall  be  issued 
to  the  executor  or  administrator  requiring  him  to  appear, 
at  a  time  and  place  to  be  therein  specified,  to  show  cause 
why  he  should  not  give  further  security.  The  citation 
shall  be  served  personally  on  the  executor  or  administra- 
tor at  least  five  days  befor  the  return  day.  If  he  shall 
have  absconded,  or  cannot  be  found,  it  may  be  served 
by  leaving  a  copy  of  it  at  his  last  place  of  residence. 

Sec.  82.  On  the  return  of  the  citation,  or  at  such 
other  time  as  the  judge  shall  appoint,  he  shall  proceed 
to  hear  the  proofs  and  allegations  of  the  parties.  If  it 
shall  satisfactorily  appear  that  the  security  is  from  any 
cause  insufticient,  he  may  make  an  order  requiring  the 
executor  or  administrator  to  give  further  security,  or  file 
a  new  bond,  in  the  usual  form,  within  a  reasonable  time, 
not  exceeding  five  days. 

Sec.  83.  If  the  executor  or  administrator  neglect  to 
comply  with  the  order  within  the  time  prescribed,  the 
judge  shall,  by  order,  revoke  his  letters,  and  his  author- 
ity shall  therefrom  cease. 

Sec.  84.  When  a  petition  is  presented  praying  that 
an  executor  or  administrator  be  required  to  give  further 
security,  and  when  it  shall  also  be  alleged,  on  oath  or 
affirmation,  that  the  executor  or  administrator  is  wasting 
the  property  of  the  estate,  the  judge  may,  by  order,  sus- 
pend his  powers  until  the  matter  can  be  heard  and  deter- 
mined. 

Sec.  85.  When  it  shall  come  to  his  knowledge  that 
the  bond  of  any  executor  or  administrator  is  from  any 
cause  insufficient,  it  shall  be  the  duty  of  the  probate 
judge,  without  any  application,  to  cause  him  to  be  cited 
to  appear  and  show  cause  why  he  should  not  give  further 
security,  and  to  proceed  thereon,  as  upon  the  application 
of  any  person  interested. 

Sec.  86.  When  either  or  all  of  the  sureties  of  any 
executor  or  administrator  shall  desire  to  be  released  from 
responsibility  on  account  of  his  future  acts,  they  may 
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hiake  application  to  the  probate  court  or  judge  for  relief, 
and  the  judge  or  court  shall  cause  a  citation  to  the  exec- 
ntor  or  administrator  to  be  issued  and  served  requiring 
him  to  appear  at  a  time  and  place  to  be  therein  speci- 
fied, and  to  give  other  security,  which  citation  shall  be 
served  personally. 

Sec.  87.  If  new  sureties  be  given  to  the  satisfaction 
of  the  judge,  he  may  thereupon  make  an  order  that  the 
surety  or  sureties  who  applied  for  relief  shall  not  be 
liable,  on  their  bond,  for  any  subsequent  act,  default,  or 
misconduct  of  the  executor  or  administrator. 

Sec.  88.  If  the  executor  or  administrator  neo^lect'  or 
refuse  to  give  new  sureties  to  the  satisfaction  of  the 
judge,  on  the  return  of  the  citation,  or  within  such  rea- 
sonable time  as  the  judge  shall  allow,  not  exceeding  five 
days,  unless  the  surety  or  sureties  making  the  applica- 
tion shall  con>pnt  to  a  longer  extension  of  time,  the 
court  or  judge  shall,  by  order,  revoke  the  letters  granted. 

Sec.  89.  The  applications  authorized  by  the  nine  pre- 
ceding sections  of  this  act  may  be  heard  out  of  term 
time.  All  orders  made  therein  shall  be  made  upon  the 
minutes  of  the  court. 

Sec.  90.  When  there  shall  be  a  delay  in  granting 
letters  testamentary  or  of  administration  from  any  cause, 
or  when  such  letters  shall  have  been  granted  irregularly, 
or  no  sufficient  bond  shall  have  been  filed,  as  required 
by  law,  or  when  no  application  shall  have  been  made  for 
such  letters,  the  probate  judge  shall  appoint  a  special 
administrator  to  collect  and  take  charge  of  the  estate  of 
the  deceased,  in  whatever  county  or  counties  the  same 
may  be  found,  and  to  exercise  such  other  powers  as  may 
be  necessary  for  the  preservation  of  the  estate. 

Sec.  91.  The  appointment  may  be  made  out  of  term 
time,  and  without  notice,  and  shall  be  made  by  entry 
upon  the  minutes  of  the  court,  which  shall  specify  the 
powers  to  be  exercised  by  the  administrator.  Upon  such 
order  being  entered,  and  after  the  person  appointed  lias 
given  bond,  the  clerk  shall  issue  letters  of  administration 
to  such  person  in  conformity  with  the  order. 

Sec.  92.  In  making  the  appointment  of  a  special  ad- 
ministrator, the  probate  judge  shall  give  preference  to 
the  persons  entitled  to  letters  testamentary  or  of  admin- 
istration, but  no  appeal  shall  be  allowed  from  the  ap- 
porntment. 

Sec.  93.  Before  any  letters  shall  issue  to  any  special 
administrator,  he  shall  give  bond  in  such  sum  as  the 
probate  judge  may  direct,  with  sureties  to  the  satisfac- 
tion of  said  judge,  conditioned  for  the  faithful  perfornir 
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cane  of  his  duties,  and  he  shall  take  the  usual  oath  and 
have  the  same  endorsed  on  his  letters. 

Sec.  94:.  The  special  administrator  shall  collect  and 
preserve  for  the  executor  or  administrator  all  the  goods, 
chattels  and  debts  of  the  deceased ;  all  incomes,  rents, 
issues  and  profits,  claims  and  demands  of  the  estate; 
shall  take  charge  and  management  of,  enter  npon,  and 
preserve  from  damage,  waste  and  injury  the  real  estate; 
and  for  any  such  and  all  necessary  purposes  may  com- 
mence and  maintain  or  defend  suits  and  other  legal  pro- 
ceedings as  an  administrator.  lie  may  sell  such  perish- 
able estate  as  the  probate  court  may  order  to  be  sold,  and 
may  exercise  such  other  powers  as  may  have  been  con- 
ferred upon  him  by  his  appointment ;  but  in  no  case 
shall  he  be  liable  to  an  action  by  any  creditor  or  any 
claimant  against  the  estate,  or  pay  any  claim  against  the 
deceased. 

Sec.  95.  When  letters  testamentary  or  of  adminis- 
tration on  the  estate  of  the  deceased  have  been  granted, 
the  powers  of  the  special  administrator  shall  cease,  and 
he  shall  forthwith  deliver  to  the  executor  or  administra- 
tor all  the  property  and  effects  of  the  deceased  in  his 
hands ;  and  the  executor  or  administrator  shall  be  per- 
mitted to  prosecute  to  iinal  judgment  any  suit  com- 
menced by  the  special  administrator. 

Sec.  96.  The  special  administrator  shall  also  render 
an  account,  on  oath,  of  his  proceedings  in  like  manner 
as  other  administrators  are  required  to  do;  and  shall 
also  render  such  account  wdien  so  ordered  by  the  court 
at  any  time. 

Sec.  97.  Whenever  an  executor  or  administrator 
shall  die,  or  his  letters  be  revoked,  and  the  circum- 
stances of  the  estate  require  the  immediate  appointment 
or  an  administrator,  the  probate  court  may  appoint  a 
special  administrator,  as  provided  in  the  preceding  sec- 
tions. 

Sec.  98.  In  case  any  one  of  several  executors  or  ad- 
ministrators to  whom  letters  shall  have  been  granted 
shall  die,  become  lunatic,  be  convicted  of  an  infamous 
offense,  or  otherwise  become  incapable  of  executing  the 
trust,  or  in  case  letters  testamentary  or  of  administra- 
tion shall  be  revoked  or  annulled,  according  to  law,  with 
respect  to  any  one  executor  or  administrator,  the  remain- 
ing executor  or  administrator  shall  proceed  and  complete 
the  execution  of  the  wdl  or  administration. 

Sec.  99.  If  all  such  executors  or  administrators  shall 
die  or  become  incapable,  or  the  power  and  authority  of 
all  of  them   shall  be   revoked   according   to   law,  the 
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probate  court  shall  issue  letters  of  administration,  with 
the  will  annexed,  or  otherwise,  to  the  widow  or  next  of 
kin,  or  others,  in  the  same  manner  as  is  directed  in  rela- 
tion to  original  letters  of  administration.  The  adminis- 
trators so  appointed  shall  give  bond  in  the  like  penalty, 
with  like  sureties  and  conditions  as  hereinbefore  required 
of  administrators,  and  shall  have  the  like  power  and  au- 
thority. 

Sec.  100.  If,  after  granting  letters  of  administration 
on  the  grounds  of  intestacy,  a  will  of  the  deceased  shall 
be  duly  proved  and  allowed  by  the  court,  the  letters  of 
administration  shall  be  revoked,  and  the  power  of  the 
administrator  shall  cease,  and  he  shall  render  an  account 
of  his  administration  within  such  time  as  the  court  shall 
direct. 

Sec.  101.  In  such  case  the  executor  of  the  will  or  the 
administrator,  with  the  will  annexed,  shall  be  entitled  to 
demand,  sue  for,  and  collect  all  the  rights,  goods,  chat- 
tels and  efEects  of  the  deceased  unadministered,  and 
shall  be  admitted  to  prosecute  to  final  judgment  any  suit 
commenced  by  the  administrator  before  the  revocation 
of  his  letters  of  administration. 

Skc.  102.  Any  executor  or  administrator  may  at 
any  time,  by  writing,  filed  in  the  probate  court,  resign 
his  appointment ;  j[)romded^  he  shall  first  settle  his  ac- 
counts and  deliver  up  all  the  estate  to  such  person  as 
may  be  appointed  by  the  court.  If,  however,  by  reason 
of  any  delays  in  such  settlement  and  delivering  up  of 
the  estate,  or  for  any  other  cause,  the  circumstances  of 
the  estate  or  the  rights  of  those  interested  therein  re- 
quire it,  the  court  may,  at  any  time  before  the  settle- 
ment of  accounts  and  delivering  up  of  the  estate  is  com- 
pleted, revoke  the  letters  of  such  executor  or  administra- 
tor, and  appoint  in  his  stead  an  administrator,  either 
special  or  general,  in  the  same  manner  as  is  directed  in 
relation  to  original  letters  of  administration.  The  lia- 
bility of  the  outgoing  executor  or  administrator,  or  of 
the  sureties  on  his  bond,  shall  not  be  in  any  manner  dis- 
charged, released,  or  affected  by  such  appointment  or 
resignation. 

Sec.  103.  All  acts  of  an  executor  or  administrator, 
as  such,  before  the  revocation  of  his  letters  testamentary 
or  of  administration,  shall  be  as  valid,  to  all  intents  and 
purposes,  as  if  such  executor  or  administrator  had  con- 
tinued lawfullv  to  execute  the  duties  of  his  trust. 

Sec.  104.  A  transcript  from  the  minutes  of  the  court, 
showing  the  appointment  of  any  person  as  executor  or 
administrator,  together  with  the  certificate  of  the  clerk, 
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under  liis  hand  and  the  seal  of  the  court,  that  such  per- 
son has  given  bond  and  been  qualified,  and  that  letters 
testamentary  or  of  administration  have  been  issued  to 
him  and  have  not  been  revoked,  shall  have  the  same 
effect  in  evidence  as  the  letters  themselves. 

Sec.  105.  No  probate  judge  shall  admit  to  probate 
any  will,  or  grant  letters  testamentary  or  of  administra- 
tion, in  any  case  where  he  shall  be  interested  as  next  of 
kin  to  the  deceased,  or  as  a  legatee  or  devisee  under  the 
will,  or  where  he  shall  be  named  as  executor  or  trustee 
in  the  will  or  shall  be  a  witness  thereto. 

Sec.  106.  When  any  probate  judge  who  would  other- 
wise be  authorized  to  act  shall  be  precluded  from  acting 
from  the  cause  mentioned  in  the  preceding  section,  or 
when  he  shall  be  in  any  manner  interested,  upon  a  repre- 
sentation, and  due  proof  thereof,  to  the  probate  judge  of 
an  adjoining  county,  such  judge  shall  be  vested  with  all 
the  powers  and  authority  of  the  proper  probate  judge  in 
relation  to  the  proof  of  any  will  and  the  granting  of  let- 
ters testamentary  or  of  administration  thereon,  and  the 
granting  of  letters  of  administration  in  cases  of  intes- 
tacy, and  shall  retain  jurisdiction  as  to  all  subsequent 
proceedings  in  regard  to  the  estate. 


Probate 
judge  not  to 
act  in  cer- 
tain cases. 


In  such 
cases  power 
to  be  vested 
in  judge  of 
adjoining 
county. 


CHAPTEE  lY. 
The  Inventory  and  Collection  of  the  Eftects   of 

Deceased  Persons. 

Section  107.  Inventory,  etc.,  to  be  returned  ;  appraisement,  bow  made. 

109.  Appraisers  to  take  oath  ;  inventory,  what  to  contain. 

111.  Debtor  as  executor,  effect  of. 

112.  Executor,  effect  of  discharge  of. 

113.  Inventory  to  be  signed  and  sworn  to,  by  whom. 

114.  Inventory,  neglect  to  return. 

115.  Inventory  of,  after  discovered  property. 

116.  Executor,  etc.,  rights  of;  debts  of  estate,  how  paid. 

118.  Embezzling  or  aliening  estate  before  granting  letters. 

119.  Proceedings  on  information  of  embezzlement. 

120.  Persons  refusing  to  appear  when  cited  for  examination. 

121.  Account;  person  intrusted  with  estate  may  be  cited. 

Sec.  107.    Every  executor  or  administrator  shall  make  inventory  of 
and  return  to  the  court,  at  its  first  term  after  his  appoint-  estate, 
ment,  a   true  inventory  and   appraisement  of    all   the 
estate  of  the  deceased  which  shall  have  come  to  his  pos- 
session or  knowledge. 
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Appraisers. 


Their  com- 
peneation. 


Estate  in 
other  coun- 
ty  how  ap- 
praised. 


Oath  of  ap- 
praisers. 


Appraise- 
ment how 
made. 


Inventory 
what  to 
contain. 


Executor 
not  exempt 
from  claims 
jQt  estate. 


Sf.c.  108.  For  the  purpose  of  making  the  appraise- 
ment the  court  or  judge  shall  appoint  three  disinterested 
persons,  any  two  of  whom  may  act,  and  who  shall  be 
entitled  to  receive  a  reasonable  compensation  for  their 
services,  to  be  allowed  by  the  court.  Their  compensa- 
tion, as  allow^ed,  shall  be  in  the  form  of  a  bill  of  items 
of  their  services,  including  all  necessary  disbursements, 
which  shall  be  sworn  to  by  them  and  tiled  with  the  in- 
ventory, and  shall  not  exceed  four  dollars  per  day.  If 
any  part  of  the  estate  shall  be  in  any  other  county  than 
that  in  which  letters  issued,  appraisers  thereof  may  be 
appointed,  either  by  the  probate  judge  having  jurisdic- 
tion of  the  estate  or  by  the  probate  judge  of  such  other 
county,  on  request  of  the  judge  having  jurisdiction. 

Sec.  109.  Before  proceeding  to  the  execution  of 
their  duty,  the  appraisers,  before  any  officer  authorized 
to  administer  oaths,  shall  take  and  subscribe  an  oath,  to 
be  attached  to  the  inventory,  that  they  will  truly,  hon- 
estly and  impartially  appraise  the  property  which  shall 
be  exhibited  to  them  according  to  the  best  of  their  know- 
ledge and  ability.  They  shall  then  proceed  to  estimate 
and  appraise  the  property.  Each  article  shall  be  set 
down  separately,  with  the  value  thereof  in  dollars  and 
cents,  in  iigures,  opposite  to  the  articles  respectively. 
The  inventory  shall  contain  all  the  estate  of  the  deceased, 
real  and  personal ;  a  statement  of  all  debts,  partnerships 
and  other  interests ;  bonds,  mortgages,  notes  and  other 
securities  for  the  payment  of  money  belonging  to  the 
deceased,  specifying  the  name  of  the  debtor  in  each  se- 
curity, the  date,  the  sum  originally  payable,  the  endorse- 
ments thereon,  if  any,  with  their  dates,  and  the  sum 
which,  in  the  judgment  of  the  appraisers,  may  be  collect- 
able on  each  debt,  interest  or  security.  The  inventory 
shall  show,  so  far  as  the  same  can  be  ascertained  by  the 
executor  or  the  administrator,  w^hat  portion  of  the  prop- 
erty is  community  property,  and  what  portion  is  the  sep- 
arate property  of  the  deceased. 

Sec.  110.  The  inventory  shall  also  contain  an  account 
of  all  moneys  belonging  to  the  deceased,  which  shall 
have  come  to  the  hands  of  the  executor  or  administrator ; 
and  if  more  shall  have  come  to  his  hands,  the  fact  shall 
be  so  stated  in  the  inventory. 

Sec.  111.  The  naming  any  person  executor  in  a  will 
shall  not  operate  as  a  discharge  of  any  just  claim  which 
the  testator  had  against  the  executor,  but  the  claim  shall 
be  included  in  the  inventory,  and  the  executor  shall  be 
liable  for  the  same  as  for  so  much  money  in  his  hands 
at  the  time  the  debt  or  demand  becomes  due. 
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Sec.  112.  Tlie  discharge  or  bequest  in  a  will  of  any 
debt  or  demand  of  the  testator  against  any  executor 
named  in  his  will,  or  against  any  other  person,  shall  not 
be  valid  against  the  creditors  of  the  deceased,  but  shall 
be  construed  only  as  a  specific  bequest  of  such  debt  or 
demand,  and  the  amount  thereof  shall  be  inlcuded  in  the 
inventory,  and  shall,  if  necessary,  be  applied  in  the  pay- 
ment of  his  debts.  If  not  necessary  for  that  purpose, 
it  shall  be  paid  in  the  same  manner  and  proportion  as 
other  specific  legacies. 

Sec.  113.  The  inventory  shall  be  signed  by  the  ap- 
praisers, and  the  executor  or  administrator  shall  take  and 
subscribe  an  oath,  before  the  probate  judge  or  the  clerk 
of  the  county,  or  any  officer  authorized  to  administer 
oaths,  that  the  inventory  contains  a  true  statement  of  all 
the  estate  of  the  deceased  which  has  come  to  their  know- 
ledge and  possession,  and  particularly  of  all  money  be- 
longing to  the  deceased,  and  all  just  claims  of  the  de- 
ceased against  the  executor  or  administrator.  The  oath 
shall  be  endorsed  upon  or  annexed  to  the  inventory. 

Sec.  1 14.  If  any  executor  or  administrator  shall  neg- 
lect or  refuse  to  return  the  inventory  within  the  time 
prescribed,  or  within  such  further  time  (not  exceeding 
one  month)  as  the  court  or  judge  shall  for  reasonable 
cause  allow,  the  court  may,  with  or  without  further 
notice,  revoke  the  letters  testamentary  or  of  administra- 
tion, and  the  executor  or  administrator  shall  be  liable  on 
his  bond  for  any  injury  sustained  by  the  estate,  or  any 
person  interested  therein,  by  his  neglect. 

Sec.  115.  Whenever  any  property  not  mentioned  in 
any  inventory  that  shall  have  been  made  shall  come  to 
the  possession  or  knowledge  of  an  executor  or  adminis- 
trator, he  shall  cause  the  same  to  be  appraised  in  the 
manner  prescribed  in  this  act,  and  an  inventory  to  be 
returned  within  one  month  after  the  discovery  thereof ; 
and  the  making  of  such  inventory  may  be  enforced  after 
notice  by  attachment  or  removal  from  ofiice. 

Sec.  116.  The  executor  or  administrator  shall  have  a 
right  to  the  possession  of  all  the  real  as  well  as  personal 
estate  of  the  deceased,  and  may  receive  the  rents  and 
profits  of  the  real  estate  until  the  estate  shall  be  settled 
or  until  delivered  over,  by  order  of  the  probate  court, 
to  the  heirs  or  devisees,  and  shall  keep  in  good  tenant- 
able  repair  all  houses,  buildings  and  fences  thereon 
which  are  under  his  control.  The  heirs  or  devisees  may 
themselves,  or  jointly  with  the  executor  or  administrator, 
maintain  an  action  for  the  possession  of  the  real  estate 
against  any  one  except  the  executor  or  administrator. 


Bequest  fa 
a  will  how 
construed. 


Inventory 
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maybe  sold, 
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for  embez- 
zlement. 
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complaint. 
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Expenses. 


Penalty  for 
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Sec.  117.  The  personal  estate  of  the  deceased  which 
shall  come  into  the  hands  of  the  executor  or  administra- 
tor shall  be  first  chargeable  with  the  payment  of  the 
debts  and.  expenses ;  and  if  the  goods,  chattels,  rights 
and  credits  m  the  hands  of  the  executor  or  administra- 
tor shall  not  be  sufficient  to  pay  the  just  debts  of  the 
deceased  and  the  expenses  of  administration,  and  the 
allowances  to  the  family  of  the  deceased,  the  whole  of 
the  real  estate  may  be  sold  for  that  purpose  by  the  exec- 
utor or  administrator ;  ])rovi(le(l^  that  a  full  and  satisfac- 
tory showing  shall  first  be  made  to  the  court,  showing 
the  necessity  therefor,  duly  verified  by  the  executor  or 
administrator,  and  after  due  notice  to  the  heirs  of  the 
estate,  or  their  representatives. 

Sec  118.  If  any  person,  before  the  granting  of  let- 
ters testamentary  or  of  administration,  shall  embezzle  or 
alienate  any  of  the  moneys,  goods,  chattels  or  effects  of 
any  deceased  person,  he  shall  stand  chargeable,  and  be 
liable  to  the  action  of  the  executor  or  administrator  of 
the  estate  for  double  the  value  of  the  property  so  embez- 
zled or  alienated,  to  be  recovered  for  the  benefit  of  the 
estate. 

Sec.  119.  If  any  executor  or  administrator,  heir, 
legatee,  creditor,  or  other  person  interested  in  the  estate 
of  any  deceased  person  shall  complain  to  the  probate 
judge,  on  oatli,  that  any  person  is  suspected  to  have  con- 
cealed, embezzled,  conveyed  away,  or  disposed  of  any 
moneys,  goods  or  chattels  of  the  deceased,  or  that  he  has 
in  his  possession  or  knowledge  any  deeds,  conveyances, 
bonds,  contracts,  or  other  writings  which  contain  evi- 
dences of  or  tend  to  disclose  the  right,  title,  interest  or 
claim  of  the  deceased  to  any  real  or  personal  estate,  or 
any  claim  or  demand,  or  any  last  will  of  the  deceased, 
the  said  judge  may  cite  such  person  to  appear  before 
the  probate  court,  and  may  examine  him  on  oath  upon 
the  matter  of  such  complaint.  If  such  person  be  not  in 
the  county  where  letters  have  been  granted,  he  may  be 
cited  and  examined  either  before  the  probate  court  of 
the  county  where  he  may  be  found  or  before  the  court 
issuing  the  order  or  citation.  But  if,  in  the  latter  case, 
he  appear  and  be  found  innocent,  his  necessary  expenses 
shall  be  allowed  him  out  of  the  estate. 

Sec  120.  If  the  person  so  cited  refuse  to  appear  and 
submit  to  such  examination,  or  to  answer  such  interrog- 
atories as  may  be  put  to  him  or  her  touching  the  matter 
of  such  complaint,  the  court  may,  by  w^arrant  for  that 
purpose,  commit  him  or  her  to  the  county  jail,  there  to 
remain  in  close  custodv  until  he  or  she  shall  submit  to 
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the  order  of  the  court  or  be  discharged  according  to 
law;  and  if,  upon  such  examination,  it  shall  appear  that 
such  person  has  concealed,  embezzled,  smuggled,  con- 
veyed away,  or  disposed  of  any  moneys,  goods  or  chattels 
of  the  deceased,  or  that  he  has  in  his  possession  or  know- 
ledge any  deeds,  conveyances,  bonds,  contracts  or  other 
writings  which  contain  evidences  of  or  tend  to  disclose 
the  right,  title,  interest  or  claim  of  the  deceased  to  any 
real  or  personal  estate,  claim  or  demand,  or  any  last  will 
of  the  deceased,  the  probate  court  may  make  an  order 
requiring  such  person  to  disclose  his  knowledge  thereof, 
and  may  connnit  such  person  to  the  county  jail,  there  to 
remain  until  such  order  be  complied  with  or  be  dis- 
charged according  to  law;  and  all  such  interrogatories 
or  answers  shall  be  in  writing,  and  shall  be  signed  by  the 
party  examined  and  filed  in  the  probate  court.  The 
order  for  such  disclosure,  made  upon  such  examination, 
shall  be  prhna  facie  evidence  of  the  right  of  such  ad- 
ministrator to  such  property  in  any  action  that  may  be 
brought  for  the  recovery  thereof;  and  any  judgment 
accorded  therein  shall  be  for  the  double  value  of  the 
property,  and  damages  in  addition  thereto  equal  to  the 
value  of  such  property.  In  addition  to  the  examina- 
tion of  the  party,  witnesses  may  be  produced  and  ex- 
amined on  either  side. 

Sec  121.  The  probate  judge,  upon  the  complaint 
on  oath  of  any  executor  or  administrator,  may  cite  any 
person  who  shall  have  been  intrusted  by  such  executor 
or  administrator  with  any  part  of  the  estate  of  the  de- 
ceased person  to  appear  before  such  court,  and  may 
require  such  person  to  render  a  full  account,  on  oath,  of 
any  money,  goods,  chattels,  bonds,  accounts  or  other 
papers  belonging  to  the  estate  which  shall  have  come  to 
his  possession  in  trust  for  the  executor  or  administrator 
and  of  his  proceedings  thereon ;  and  if  the  person  so 
cited  shall  refuse  to  appear  and  render  such  account,  the 
court  may  proceed  against  him  as  provided  in  the  pre- 
ceding section. 
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CHAPTER  y. 


Provision  for  the  Support  v>f  tlie  Family. 

Section  122.    Family  may  retain  homestead, 

123.  Property  may  be  set  apart  for  family  use. 

124.  Court  may  ra:xkc  allowance  out  of  estate. 


262  PROBATE    rRACnCE   ACT. 

Section  125.  Allowance  to  have  priority. 

12G.  Family,  what  property  set  apart  for. 

127.  Property  set  apart,  how  apportioned. 

128.  When  entire  estate  to  be  set  apart.  , 

129.  When  to  go  to  children. 

Provision  of      Sec.  122.     Wlieii  ii  person  sliall  die  leaving  a  widow 
minor  chii-  OF  R  minor  cliild  or  children,  the  widow,  child  or  chil- 
dren, dren  shall,  until  letters  have  been  granted  and  the  inven- 
tory has  been  returned,  be  entitled  to  remain  in  posses- 
sion of  the  homestead  and  of  all  the  w^earing  apparel  of 
the  family,  and  of  all  the  household  furniture  of  the  de- 
ceased, and  sliall  also  be  entitled  to  a  reasonable  provis- 
ion for  their  support,  to  be  allowed  by  the  probate  judge. 
Judge  may        Sec.  123.     Upou  tlic  rctum  of  the  inventory,  or  at 
certain^^       aiiy   subscqucut   time   during    the   administration,   the 
property  for  court  or  probatc  judge  may,  of  his  own  motion,  or  on 
iiy.  application,  set  apart  for  the  use  of  the  family  of  the 
deceased  all  personal  property  which  is  by  law  exempt 
from  execution  and  the  homestead,  as  designated  by  the 
general  homestead  law,  or  by  section  126  of  this  act. 
Court  may        Sec.  121.     If  the  wliolc  property  exempt  by  the  law 
Sfc^^for^^'  b^  ^ot  included  in  the  inventory,  and  if  the  amount  set 
certaf  ^^      apart  be  insufficient  for  the  support  of  the  widow  and 
cases.          child,  or  children,  the  probate  court  shall  make  such  rea- 
sonable allowance  out  of  the  estate  as  shall  be  necessary 
for  the  maintenance  of  the  family,  according  to  their  cir- 
cumstances, during  the  progress  of  the  settlement  of  the 
estate,  which,  in  case  of  an  insolvent  estate,  shall  not  be 
lono^er  than  one  vear  after  ^rrantino'  letters  of  adminis- 
tration. 
Preference         Sec.  125.     Ally  allowance  made  by  the  court  in  ac- 
Buch^aliow^  cordance  with  the  provisions  of  this  act  shall  be  paid  by 
ance.           the  administrator  in  preference  to  all  other  charges  ex- 
cept funeral  charges  and  expenses  of  administration. 
Property  to       Sec.  126.      If  there  is  no   law  in  force  exempting 
foVuee^o^^  property  from  execution,  the  following  shall  be  set  apart 
widow  and    Jqj.  i\^q  ^^gg  gf  ^\^q  widow  or  miiior  child  or  children,  and 

minor  chil-      ^     ^^  ^  ^    •  ,       .     .  .  ^ 

dren.  shaii  not  DC  suDjcct  to  administration : 

First — All  spinning  wheels,  weaving  looms,  and  stores 
put  up  and  kept  for  use. 

Second — The  family  bible,  family  pictures  and  school 
books  and  library,  not  exceeding  in  value  two  hundred 
dollars. 

Third — All  sheep  to  the  number  of  twenty,  with  their 
fleeces,  and  thti  yarn  or  cloth  manufactured  from  the 
same  ;  two  cows,  Ave  swine,  with  the  necessary  food  for 
them  for  six  months. 

FonrtJi — ^All  wearing  apparel  of  the  widow  and  chil- 
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dren  and  all  household  goods,  furniture  and  utensils,  not 
exceeding  in  value  seven  hundred  and  fifty  dollars. 

Fifth — The  homestead,  consisting  of  any  quantity  of 
land  not  exceeding  twenty  acres,  and  the  dwelling  house 
thereon,  with  its  appurtenances,  not  being  included  in 
any  incorporated  town  or  city  ;  or,  instead  thereof,  a 
quantity  of  laiid,  not  exceeding  one  lot  of  one  hundred 
feet  front,  in  any  incorporated  town  or  city,  and  the 
dwelling  house  or  houses,  and  ])uildings  and  improve- 
ments to  be  selected  by  the  widow,  or,  if  there  be  no 
widow,  to  be  designated  by  the  probate  judge,  and  not 
to  exceed  in  any  case  more  than  three  thousand  dollars 
in  value. 

Sec.  127.  AVhen  property  shall  have  been  set  apart 
for  the  use  of  the  family  in  accordance  with  the  provis- 
ions of  this  act,  if  the  deceased  shall  have  left  a  widow 
and  no  minor  child,  such  property  shall  be  the  property 
of  the  widow.  If  he  shall  have  left  also  a  minor  child 
or  children,  the  one-half  of  such  property  shall  belong 
to  the  widow  and  the  remainder  to  the  child,  or  in  equal 
shares  to  the  chikrren,  if  there  be  more  than  one.  If 
there  be  no  w^idow  the  whole  shall  belong  to  the  minor 
cliild  or  children. 

Sec.  128.  If  on  the  return  of  the  inventory  of  any 
intestate  estate  it  sliall  appear  that  the  value  of  the 
whole  estate  does  not  exceed  the  sum  of  fifteen  hundred 
dollars,  the  prol)ate  court  shall,  by  a  decree  for  tliat  pur- 
pose, assign  for  the  use  and  support  of  the  widow  and 
minor  children  of  the  intestate,  or  for  the  support  and 
■education  of  the  minor  child  or  children,  if  there  be  no 
widow,  the  whole  of  the  estate  after  the  payment  of  the 
funeral  charges  and  expenses  of  administration;  and 
there  shall  be  no  further  proceedings  in  the  administra- 
tion unless  furtlier  estate  be  discovered  ;  and  when  it 
shall  appear  that  the  value  of  the  whole  estate  does  not 
exceed  the  sum  of  fifteen  hundred  dollars,  it  shall  be  in 
the  discretion  of  the  probate  court  to  disi:)ense  with  the 
regular  proceedings,  or  any  part  thereof,  prescribed  in 
this  act,  for  the  ])urpose  of  a  summary  administration  of 
the  estate  and  to  order  distribution  of  the  estate  at  the 
end  of  six  months  after  the  issuance  of  letters ;  provided^ 
that  notice  to  creditors  shall  have  been  given  to  present 
their  claims  within  four  months  after  the  first  publica- 
tion of  such  notice. 

Sec.  129.  If  the  wi<low  has  a  maintenance  derived, 
from  her  own  property  equal  to  the  portion  set  apart  to 
her  by  the  125th  and  the  12r)th  sections  of  this  act,  the 
whole  property  so  set  apart  shall  go  to  the  minor  children. 
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phall  bdong 
to. 


Tlie  whole 
€?tate  to  jj;o 
to  widow 
and  minor 
children 
without  ad- 
minietra 
tion  in  cer- 
tain cases. 


Proviso* 


In  cape 
widow  has 
other  main- 
tenance. 
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CHAPTER  VI. 
Of  Claims  Against  the  ^Estate. 

Section  130.    Claims  to  be  adveriised  for;  notice  to  be  filed. 

131.    Claims  against  estate,  when  barred  ;  how  supported  ;  interest 
on, 

133.  Probate  judge  may  present  claim. 

134.  To  be  endorsed  by  executor;    rejection  of  claim,  what  con- 

sidered. 

135.  Allowed  to  be  filed;  to  be  sued  for. 

137,  Barred  by  statute  of  limitation. 

138.  To  be  presented  before  suit ;  limitation  of. 
140.  In  action  pending ;  allowance  in  part. 
142.  Efi"ect  of;  judgment ;  reference  of. 

145.  Proceedings  when  executor  or  administrator  is  creditor. 

146.  Letters  may  be  revoked  for  any  neglect  to  give  notice. 

147.  Inventory  of  and  sale  of  property,  application  for. 

150.  Sale  of  perishable  property  for  allowance  to  family ;  notice  of. 

151.  Personal  property,  sale  of,  how  made  ;  notice  of. 

154.  To  pay  legacies  where  payment  is  provided  for  by  will. 

155.  Inventory  appraisement  of  property. 

156.  When  order  of  court  not  required,  order  to  be  served. 
158.  Hea'dng  of  application  ;  infant  devisees  of  heirs. 
160.  Witnesses  ;  order  for  sale  of  part  of. 

162,    Order  for  sale  of  all ;  order  what  to  specify  ;  sale  at  public 
auction. 

164.  Who  may  apply  for  order  to  sell . 

165.  Authority  to  executor  to  sell ;  notice  of. 

167.  Time  and  place,  private  sale ;  when  sold  on  credit. 

169.  Resale,  when  may  be  ordered. 

170.  Objection  to  confirmation  of. 

171.  Order  confirming  conveyances  to  be  recorded . 

172.  Form  and  efi"ect  of  conveyance  ;  notice  of  sale  proved. 
174.  Postponement  of  sale  ;  notice  of. 

176.  To  pay  legacies  provided  by  will. 

178.  Order  of  court,  when  required. 

179.  When^rovision  by  will  insufficient. 
ISO.  Proportion  of  estates  liable  for  debts. 

181.  Contributions  among  legatees. 

182.  Of  contract  for  purchase  of  land. 

183.  Purchaser  to  give  bond;  conditions  of. 

185.  Executor  to  assign  contract  ;  mortgage  on  land. 

187.  Expenses  of;  misconduct  in  sale. 

189.  Fraudulent  sale ;  limitation  of  action. 

191.  Not  to  apply  in  certain  cases. 

192.  Account  of;  not  to  purchase. 

Executor  or       Sec.  130.     Evcrj  cxecutor  or  administrator  shall,  im- 

tor^^to^  ei>e  mediately  after  liis  appointment,  cause  to.  be  published 

no^iceof^is  in  somc  newspaper  published  in  the  county,  if  there  be 

ment.  one — if  not,  then  in  such  newspaper  as  may  be  designated 

by  the  court — a  notice  to  the  creditors  of  the  deceased, 

requiring  all  persons  having  claims  against  the  deceased 

to  exhibit  them,  w^ith  the  necessary  voucherSj  within  ten 
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How  pub- 
lished. 

Notice  to 
lieirs. 


Decree  of 
notice. 


months  after  the  first  pubhcation  of  the  notice  to  such 
executor  or  administrator,  at  the  place  of  his  residence 
or  transaction  of  business,  to  be  specified  in  the  notice. 
Such  notice  shall  be  published  as  often  as  the  judge 
shall  direct,  but  not  less  than  once  a  week  for  four 
weeks.  The  court  or  judge  shall  also  cause  personal 
notice  to  be  served  upon  the  heirs  of  said  estate,  if 
known,  or  a  copy  duly  mailed  to  their  place  of  residence, 
or  by  publication  or  posting.  In  case  such  executor  or 
administrator  resign  or  be  removed  before  the  expira- 
tion of  ten  months  after  the  first  publication  of  such 
notice,  his  successor  shall  give  such  notice  only  for  the 
unexpired  portion  of  the  ten  m.onths.  After  the  notice 
shall  have  been  given  as  required  by  the  preceding  sec- 
tion, a  copy  thereof,  with  the  affidavit  or  affidavits  of 
due  application,  or  of  publication  or  posting,  may  be 
filed ;  and  upon  such  affidavit  or  affidavits,  or  upon  other 
testimony,  to  the  satisfaction  of  the  court,  a  decree  shall 
be  made,  showing  that  due  and  legal  notice  to  the  cred- 
itors has  been  given,  and  directing  that  such  decree  be 
entered  in  the  minutes  of  the  court. 

Skc.  131.  If  a  claim  be  not  presented  within  ten 
months — unless  the  value  of  the  estate  require  a  shorter 
time,  as  in  section  128 — after  the  first  publication  of  the 
notice,  it  shall  be  barred  forever ;  provided^  if  it  be  not 
then  due,  or  if  it  be  contingent,  it  may  be  presented 
within  ten  months  after  it  shall  become  due  or  absolute ; 
and  provided  further^  that  when  it  shall  be  made  to 
appear  by  the  affidavit  of  the  claimant  to  the  satisfaction 
of  the  executor  or  administrator  and  the  probate  judge 
that  the  claimant  had.  no  notice,  as  provided  in  this  act, 
by  reason  of  absence  from  this  Territory,  it  may  be  pre- 
sented at  any  time  before  a  decree  of  distribution  is 
entered. 

Se'j.  132.     Every  claim  presented  to  the  administrator 
shall  be  supported  by  the  affidavit  of  the  claimant  that 
the  amount  is  justly  due,  that  no  payments  have  been 
made  thereon,  and  that  there  are  no  offsets  to  the  same 
to  the  knowledge  of  the  claimant  or  other  affiant ;  pro-  proviso. 
mdedj  that  when  the  affidavit  is  made  by  any  other  per- 
son than  the  claimant,  he  shall  set  forth  in  the  affidavit 
the  reason  it  is  not  made  by  the  claimant.      The  oath 
may  be  taken  before  any  officer  authorized  to  administer 
oaths.     The  executor  or  administrator  shall  also  require  vouchers  to 
satisfactory  vouchers  or  proofs  to  be  produced  in  support  i>e produced 
of  the  claim.     The  amount  of  interest  shall  be  computed  interest  to 
and  included  in  the  statement  of  the  claim,  and  the  rate  \l  comput- 
of  interest  determined ;  provided ^  that  no  claim  which  proviso. 


Barred 
claims. 


Proviso. 


Claims  to  be 
sworn  to. 
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Claims  of 
probate 
judfre  how 
allowed. 


Executor  or 
fldrainistra- 
tor  to  en- 
dorse his  al- 
lowance or 
rejection  on 
claim. 


Probate 
judge  to  en- 
dorseallow- 
ance  or  re- 
jection. 

Refusal  for 
ten  days  be 
deemed   re- 
jection. 

Preeenta- 
tionofciaim 
by  notary. 

Affidavit  of 

other 

person. 


riaiin8tob3 
filed  in  pro- 
bH«e  court, 
when. 


shall  have  beoii  due  and  payable  thirty  days  prior  to  the 
death  of  the  deceased  shall  bear  greater  interest  than  ten 
per  cent,  per  annum  from  and  after  the  time  of  issuing 
letters. 

Sec.  133.  Any  probate  judge  may  present  a  claim 
against  the  estate  of  any  deceased  person  for  allowance 
to  the  executor  or  administrator  of  such  estate ;  and  if 
the  executor  or  administrator  allows  such  claim,  he  shall, 
in  writing,  designate  some  probate  judge  of  an  adjoining 
county ;  and  the  probate  judge  so  designated  by  the  ex- 
ecutor or  administrator  shall,  upon  the  presentation  of 
such  claim  to  him,  have  the  same  power  to  allow  or  to 
reject  it  as  he  would  have  if  the  will  had  been  proved  or 
administration  granted  in  his  owm  county  ;  and  the  pro- 
bate judge  presenting  such  claim  shall,  in  case  of  its 
rejection  by  the  executor  or  administrator,  or  by  such 
probate  judge  as  shall  have  acted  upon  it,  have  the  same 
right  to  sue  in  a  proper  court  for  its  recovery  as  other 
persons  have  when  their  claims  against  an  estate  are 
rejected. 

Sec.  134.  When  a  claim,  accompanied  by  the  affida- 
davit  required  in  the  preceding  section,  has  been  pre- 
sented to  the  executor  or  administrator,  he  shall  endorse 
thereon  his  allowance  or  rejection,  with  the  day  and  date 
thereof.  If  he  allow  the  claim,  it  shall  be  presented  to 
the  probate  judge  for  his  approval,  who  shall  in  tlie  same 
manner  endorse  upon  it  his  allowance  or  rejection.  If  the 
executor  or  administrator  or  the  judge  refuse  or  neglect 
to  endorse  such  allow^ance  or  rejection  for  ten  days  after 
the  claim  shall  have  been  presented  to  him,  such  refusal 
or  neglect  shall  be  deemed  a  rejection ;  and  if  a  present- 
ation be  made  by  a  notary,  the  certificate  of  such  notary, 
under  seal,  shall  be  pr'ima  facie  evidence  of  such  pre- 
sentment and  rejection ;  and  if  made  by  any  person  other 
than  the  claimant  or  notary,  the  affidavit  of  such  person 
to  the  fact  shall  be  jyrima  facte  evidence  of  such  pre- 
sentment and  rejection.  If  the  claim  be  presented  to  the 
executor  or  administrator  before  the  expiration  of  the 
time  limited  for  the  presentation  of  claims,  the  same  may 
be  held  valid,  though  acted  upon  by  the  executor  or  ad- 
ministrator and  b}^  the  judge  after  the  expiration  of 
such  time. 

Sec  135.  Every  claim  which  has  been  allowed  by 
the  executor  or  administrator,  and  approved  by  the  pro- 
bate judge,  shall,  within  thirty  days  thereafter,  be  tiled 
in  the  probate  court,  and  b(3  ranked  among  the  acknow- 
ledged debts  of  the  estate  to  be  paid  in  due  course  of 
adiuiuistration.     If  the  claim  be  founded  on  a  bond,  bill, 
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note,  or  other  instrument,  the  orip^inal  instrument  shall 
be  presented,  and  the  allowance  and  approval,  or  rejec- 
tion, shall  be  endorsed  thereon  or  attached  thereto.  If 
the  claim,  or  any  part  thereof,  be  secured  by  a  mortgage 
or  other  lien,  such  mortgage  or  evidence  of  lien  shall  be 
attached  to  the  claim  and  liled  therewith,  unless  the  same 
be  recorded  in  the  office  of  the  recorder  of  the  county  in 
which  the  land  lies,  in  which  case  it  shall  be  sufficient  to 
describe  the  mortgage  or  lien,  and  refer  to  the  date,  vol- 
ume and  page  of  its  record ;  and  in  all  cases  it  shall  be 
permitted  to  the  claimant  to  withdraw  his  claim  from  hie 
on  leaving  a  certified  copy  with  a  receipt  endorsed  there- 
on by  himself  or  his  agent.  A  brief  description  of  every 
.claim  filed  shall  be  entered  by  the  clerk  in  the  register, 
showing  the  name  of  the  claimant,  the  amount  and  char- 
acter of  the  claim,  rate  of  interest  and  date  of  approval ; 
jpTOvidecl^  if  such  original  instrument  be  lost  or  destroyed, 
then  in  lieu  thereof  the  claimant  shall  be  required  to  file 
his  affidavit,  particularly  describing  such  instrument,  and 
stating  the  loss  or  destruction  thereof,  upon  w^hich  affi- 
davit the  endorsement  hereinafter  mentioned  shall  be 
made. 

Sec.  136.  When  a  claim  is  rejected  either  by  the  ex- 
ecutor or  administrator  or  probate  judge,  the  holder  shall 
bring  suit  in  the  proper  court  against  the  executor  or 
administrator  within  three  months  after  the  date  of  its 
rejection,  if  it  be  then  due,  or  within  three  months  after 
it  becomes  due;  otherwise  the  claim  shall  be  forever 
barred. 

Sec.  137.  No  claim  shall  be  allowed  by  the  executor 
or  administrator  or  by  the  probate  judge  which  is  barred 
by  the  statute  <of  limitations, 

6'EC-  138.  !No  holder  of  any  claim  against  an  estate 
shall  maintain  any  action  thereon,  unless  the  claim  shall 
have  been  first  presented  to  the  executor  or  administrator. 

Sec  139*  The  time  during  which  there  shall  be  a 
vacancy  in  the  administration  shall  not  be  included  in 
any  limitations  herein  prescribed. 

Sec.  140.  If  any  action  be  pending  against  the  testa- 
tor or  intestate  at  the  time  of  his  death,  the  plaintiff 
shall  in  like  manner  present  his  claim  to  the  executor  or 
administrator  for  allowance  or  rejection,  authenticated  as 
ixiquired  in  other  cases ;  and  no  recovery  shall  be  had  in 
the  action  unless  proof  be  made  of  tlie  presentations 
required  by  law. 

Sec  141.  AVhenever  any  claim  shall  be  presented  to 
any  executor  or  administrator  or  to  the  probate  judge, 
and  ke  shall  be  willing  to  allow  the  same  in  part,  he 
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Co8t8  how 
awarded. 


Effect  of 
judgment 
agaiust  es- 
tate. 


Effect  of  ex- 
ecution. 


Execution 
not  to  iesue 
in  certain, 
cases. 


Effect  of 
levy  on 
property  of 
decedent. 


Affidavit 
may  be  re- 
quired. 


Costs 

against  ex- 
ecutor or 
administra- 
tor ;  indi- 
vidual lia- 
bility. 

Costs  to  be 
allowed  him 
in  his  ac- 
count, when 

Individual 
claims  of 
executor  or 
administra- 
tor. 


shall  state  in  liis  endorsement  tlie  amount  lie  is  willing 
to  allow.  If  the  creditor  refuse  to  accept  the  amount 
allowed  in  satisfaction  of  his  claim,  he  shall  recover  no 
costs  in  any  action  which  he  may  bring  against  the  exec- 
utor or  administrator  unless  he  shall  recover  a  greater 
amount  than  that  offered  to  be  allowed. 

Sec.  142.  The  effect  of  anv  ludo-ment  rendered 
against  any  executor  or  administrator  upon  any  claim 
for  monev  ao^ainst  the  estate  of  his  testator  or  intestate 
shall  be  only  to  establish  the  claim  in  the  same  manner 
as  if  it  had  been  allowed  bv  the  executor  or  administra- 
tor  and  the  probate  judge  ;  and  the  judgment  shall  be 
that  the  executor  or  administrator  pay  in  due  course  of 
administration  the  amount  ascertained  to  be  due.  A 
certiiied  transcript  of  the  judgment  shall  be  tiled  in  the 
probate  court.  Xo  execution  shall  issue  upon  such 
judgment,  nor  shall  it  create  any  lien  upon  the  pi'operty 
of  the  estate,  or  give  to  the  judgment  creditor  any  pri- 
ority of  payment. 

Sec.  143.  When  any  judgment  has  been  rendered 
against  the  testator  or  intestate  in  his  life,  no  execution 
shall  issue  thereon  after  his  death ;  but  a  certiiied  copy 
of  such  judgment  shall  be  presented  to  the  executor  or 
administrator,  and  be  allowed  and  tiled,  or  rejected,  as 
any  other  claim,  but  need  not  be  supported  b}^  the  affida- 
vit of  the  claimant;  and  if  justly  due  and  unsatisfied, 
shall  be  paid  in  due  course  of  administration ;  provided, 
however,  that  if  the  execution  shall  have  been  actually 
levied  upon  any  property  of  the  deceased,  the  same  may 
be  sold  for  the  satisfaction  thereof,  and  the  officer  making 
the  sale  shall  account  to  the  executor  or  administrator 
for  any  surplus  in  his  hands.  The  executor  or  adminis- 
trator may,  however,  require  the  affidavit  of  the  claim- 
ant or  other  satisfactory  proof  that  the  judgment,  or  any 
portion  thereof,  is  justly  due  and  unsatisfied. 

Sec.  144.  When  a  judgment  has  been  recovered, 
with  costs,  against  any  executor  or  administrator,  the 
executor  or  ad.ministrator  shall  be  individually  liable  for 
the  costs ;  but  they  shall  be  allowed  him  in  his  adminis- 
tration accounts,  unless  it  shall  appear  that  the  suit  or 
proceedings  in  which  the  costs  were  taxed  shall  have  been 
prosecuted  or  resisted  without  just  cause. 

Sec.  145.  If  the  executor  or  administrator  is  himself 
a .  creditor  of  the  testator  or  intestate,  his  claim,  duly 
authenticated  by  affidavits,  shall  be  presented  for  allow- 
ance or  rejection  to  the  probate  judge,  and  its  allowance 
by  the  judge  shall  be  sufficient  evidence  of  its  correct- 
ness, and  not  otherwise. 
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Sec.  140.  If  any  executor  or  administrator  shall  neg- 
lect, for  two  months  after  his  appointment,  to  give  notice 
to  creditors  as  prescribed  hv  this  chapter,  it  shall  be  the 
duty  of  the  court  to  revoke  his  letters. 

Sec.  147.  At  the  same  term  at  which  he  is  required 
to  return  his  inventory,  the  executor  or  administrator 
shall  also  return  a  statement  of  all  claims  against  the 
estate  which  shall  have  been  presented  to  him  when  re- 
quired by  the  court,  and  from  term  to  term  thereafter 
shall  present  a  statement  of  claims  subsequently  present- 
ed to  him.  In  all  such  statements  he  shall  designate  the 
names  of  the  creditors,  the  nature  of  each  claim,  when  it 
became  due  or  will  become  due,  and  wdiether  it  was 
allowed  or  rejected  by  him. 

Sec.  148.  No  sale  of  any  property  of  an  estate  of  a 
deceased  person  shall  be  valid  unless  made  under  an 
order  of  the  probate  court,  except  as  otherwise  provided 
in  this  act. 

Sec.  149.  All  applications  for  orders  of  sale  shall  be 
by  petition  in  writing,  in  w^iich  shall  be  set  forth  the 
facts  showing  the  sale  to  be  necessary;  and  upon  the 
hearing,  any  person  interested  in  the  estate  may  file  his 
written  objections,  which  shall  be  heard  and  determined. 

Sec.  150.  At  any  time  after  receiving  letters  the 
executor  or  administrator  or  special  administrator  may 
apply  to  the  court  or  judge  for  an  order  to  sell  the 
perishable  property  of  the  estate  and  so  much  other  prop- 
erty as  may  be  necessary  to  be  sold  to  pay  the  allowance 
made  to  the  family  of  the  deceased.  If  tliere  be  a  delay 
in  obtaining  such  order,  such  property  may  be  sold  w^ith- 
out  an  order  of  sale ;  provided^  that  the  executor  or  ad- 
ministrator or  special  administrator  shall  be  held  respon- 
sible for  such  property,  unless,  after  making  a  sworn 
return,  and  on  a  proper  showing,  the  court  shall  approve 
such  sale.  If  claims  against  the  estate  have  been  allowed, 
and  a  sale  of  property  shall  be  necessary  for  their  pay- 
ment, or  of  the  expenses  of  the  administration,  the  exec- 
utor or  administrator  may  also  apply  for  an  order  to  sell 
so  much  of  the  personal  property  as  shall  be  necessary. 
Upon  filing  his  petition,  notice  of  at  least  five  days  shall  be 
giveu  of  the  hearing  of  the  application  either  by  posting 
notices  or  by  advertising.  He  may  make  a  similar  appli- 
cation either  in  vacation  or  during  term,  from  time  to 
time,  so  long  as  any  personal  property  remains  in  his 
hands,  and  a  sale  thereof  is  necessary ;  and  if  he  deem 
it  for  the  best  interest  of  the  estate,  he  may,  at  any 
time  after  the  filing  of  the  inventory,  make  an  applica- 
tion in  like  manner,  and  after  giving  like  notice,  for  an 
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order  to  sell  tlie  whole  of  the  personal  property  belong- 
ing to  the  estate. 

8ec.  151.  If  it  appear  that  a  sale  is  necessary,  or  for 
the  best  interest  of  the  estate,  the  court  or  judge  shall  order 
it  to  be  made.  In  making  snch  sales,  the  court  or  judge 
shall  order  such  articles  as  are  not  necessary  for  the  sup- 
port and  subsistence  of  the  family  of  the  deceased,  or  are 
not  specially  beqneathed,  to  be  first  sold.  Articles  so  be- 
queathed shall  not  be  sold  until  the  residue  of  the  per- 
sonal estate  has  been  applied  to  the  payment  of  the  debts. 

Sec.  152.  The  sale  ot*  personal  property  shall  be  made 
at  public  auction,  and  after  public  notice  given  for  at 
least  ten  days,  unless,  for  good  reason  shown,  the  court 
or  probate  judge  shall  order  a  priv^ate  sale,  or  a  shorter 
notice.  Public  sales  of  such  property  shall  be  made  at 
the  court  house  door,  at  the  residence  of  the  deceased, 
or  at  some  other  public  place  to  be  mentioned  in  the 
notice ;  and  no  sale  shall  be  made  of  any  property  which 
is  not  present  at  the  time  of  selling. 

Sec.  153.  The  notice  shall  be  given  by  notices  ported 
in  three  public  places  in  the  county,  or  by  publication  in 
a  newspaper,  if  the  judge  shall  so  order,  in  which  shall 
be  specified  the  time  and  place  of  the  sale. 

Sec.  154.  When  the  personal  estate  in  the  hands  of 
the  executor  or  administrator  shall  be  insuflScient  to  pay 
the  allowance  to  the  family,  the  debts  that  may  be  out- 
standing against  the  deceased,  and  the  debts,  expenses 
and  charges  of  the  administration,  the  executor  or  admin- 
istrator may  sell  the  real  estate  for  that  purpose,  upon 
order  of  the  probate  court. 

Sec.  155.  To  obtain  such  order  he  shall  present  a 
petition  to  the  probate  court,  or  to  the  judge  at  cham- 
bers, setting  forth  the  amount  of  personal  estate  that 
has  come  to  his  hands,  and  how  much  thereof,  if  any, 
remains  undisposed  of ;  the  debts  outstanding  against  the 
deceased,  as  far  as  the  same  can  be  ascertained  or  esti- 
mated ;  the  amount  due  upon  the  family  allowance,  or 
that  will  be  due  after  the  same  shall  have  been  in  force 
for  one  year ;  the  debts,  expenses  and  charges  of  the 
administration  already  accrued,  and  an  estimate  of  what 
w^ill  or  may  accrue  during  the  administration  ;  a  descrip 
tion  of  all  the  real  estate  of  which  the  testator  or  intes- 
tate died  seized,  or  in  which  he  had  any  interest,  or  in 
which  the  intestate  estate  has  acquired  any  interest,  and 
the  condition  and  value  of  the  respective  portions  and 
lots,  and  whether  the  same  be  community  or  separate 
property ;  the  names  and  ages  of  the  devisees,  if  any, 
and  of  the  heirs  of  the  deceased ;  which  petition  shall  Ixj 
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verified  by  the  oath  of  the  party  presenting  the  sarnev 
If  the  inventory  and  appraisement  on  tile  contain  a  full 
description  of  the  personal  estate  of  the  deceased,  and  of 
all  the  real  estate  of  which  the  testator  or  intestate  died 
seized,  or  in  which  he  had  any  interest,  or  in  which  the 
estate  had  acquired  any  interest,  such  inventory,  by  a 
proper  reference,  may  be  made  a  part  of  the  petition  for 
a  description  of  the  personal  estate  or  real  estate,  or 
both  ;  and  if  the  same  be  full  as  to  all  property,  except 
property  subsequently  discovered  or  profits  subsequently 
received,  such  reference  may  be  had  to  the  inventory, 
and  the  additional  property  may  be  set  forth  in  the  peti- 
tion. If  all  the  matters  above  enumerated  cannot  be 
ascertained,  the  same  shall  be  so  stated  in  the  petition. 

Sec.  156.  If  it  shall  appear  to  the  court  or  judge  by 
such  petition  that  it  is  necessary  to  sell  the  whole  or  some 
portion  of  the  real  estate  for  the  purpose  mentioned  in 
section  154  of  this  act,  or  any  or  either  of  them,  such 
petition  shall  be  tiled,  and  an  order  shall  thereupon  be 
made  directing  all  persons  interested  in  the  estate  to 
appear  before  the  court  at  a  time  and  place  specitied,  not 
less  than  four  nor  more  than  ten  weeks  from  the  time  of 
making  such  order,  to  show  cause  why  an  order  should 
not  be  granted  to  the  executor  or  administrator  to  sell  so 
much  of  the  real  estate  of  the  deceased  as  shall  be  neces- 
sary. 

Sec.  15Y.  A  copy  of  such  order  to  show  cause  shall 
be  personally  served  on  all  persons  interested  in  the 
estate  at  least  tive  days  before  the  time  appointed  for 
hearing  the  petition,  or  shall  be  published  at  least  four 
successive  weeks  in  such  newspaper  as  the  court  or  judge 
shall  ordeo" ;  proiyided^  hoivever,  if  all  persons  interested 
in  the  estate  shall  signify  in  writing  their  assent  to  such 
sale,  the  notice  may  be  dispensed  with. 

Sec.  158.  Tbe  probate  court,  at  the  time  and  place 
appointed  in  such  order,  or  at  such  other  time  as  the 
hearing  may  be  adjourned  to,  upon  satisfactory  proof  of 
due  service  or  publication  of  a  copy  of  the  order,  by  affi- 
davit or  otherwise,  or  upon  tiling  the  consent  in  writing 
to  such  sale  of  all  parties  interested,  shall  proceed  to  the 
hearing  of  such  petition ;  and,  if  such  consent  be  not 
tiled,  shall  hear  and  examine  the  allegations  and  proofs 
of  the  petitionei's  and  of  all  persons  interested  in  the 
estate  who  may  oppose  the  application. 

Sec.  159.  If  any  of  the  devisees  or  heirs  of  the  de- 
ceased are  minors,  and  have  a  general  guardian  in  the 
county,  a  copy  of  the  order  shall  be  served  upon  the 
guardian  at  least  ten  days  before  the  actual  hearing.     If 
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they  have  no  gnar-dian.  the  court  or  judge  shall,  at  the 
time  of  tiling  the  petition,  or  before  proceeding  to  act 
upon  the  petition,  appoint  some  disinterested  person 
their  attorney  for  the  sole  purpose  of  appearing  for  them 
and  taking  care  of  their  interest  in  the  proceedings.  The 
court  may  also,  upon  the  hearing,  if  it  be  deemed  neces- 
sary, appoint  such  attorney  for  the  heirs  or  devisees,  if 
they  are  unrepresented,  whether  minors  or  otherwise ; 
and  may  likewise  appoint  an  attorney  for  the  creditors, 
if  they  are  unrepresented.  If  such  guardian  of  the 
minors,  or  such  attorney  for  minors,  or  others,  appear  on 
the  hearing,  such  appearance  shall  be  evidence  of  service 
of  notice  upon  such  guardian  or  attorney. 

Seo.  160.  The  executor  or  administrator  may  be 
examined  on  oath,  and  witnesses  may  be  examined  by 
either  party,  and  process  to  compel  their  attendance  and 
testimony  may  be  issued  by  the  probate  judge,  in  the 
same  manner  and  with  like  effect  as  in  other  cases. 

Sec.  161.  If  it  shall  appear  to  the  court  that  it  w 
necessary  to  sell  a  part  of  the  estate,  real  or  personal, 
and  that  by  a  sale  of  such  part  the  residue  of  the  estate, 
or  some  specific  part  or  piece  thereof,  Vv^ould  be  greatly 
injured  or  diminished,  or  subject  to  expenses,  or  ren- 
dered unprofitable,  the  court  may  authorize  the  sale  of 
the  whole  estate,  or  of  such  part  thereof  as  may  be 
judged  necessary  and  best  for  the  interest  of  all  con- 
cered. 

Sec.  162.  If  the  court  shall  be  satisfied,  after  a  full 
hearing  upon  the  petition  and  an  examination  of  the 
proofs  and  allegations  of  the  parties  interested,  that  a 
sale  of  the  wdiole,  or  some  portion  of  the  real  estate  is 
necessary  for  any  of  the  causes  mentioned  in  sections 
150  and  151  of  this  act,  or  if  such  sale  be  assented  to 
by  all  the  persons  interested,  an  order  of  sale  shall  be 
made  authorizing  the  executor  or  administrator  to  sell 
the  whole,  or  so  much,  and  such  parts  of  the  real  estate 
described  in  the  petition  as  the  court  shall  judge  neces- 
sary or  beneficial. 

Sec.  163.  The  order  shall  specify  the  lands  to  be  sold 
and  the  terms  of  sale,  which  may  be  either  for  cash  or 
on  a  credit,  not  exceeding  one  year,  payable  in  gross  or 
installments,  with  interest,  as  the  court  may  direct.  The 
tract  or  tracts  of  land  may  be  sold  in  one  parcel  or  in 
subdivisions,  as  the  executor  or  administrator  shall  judge 
most  beneficial  to  said  estate,  unless  the  court  shall  other- 
wise direct.  If  it  appears  that  any  part  of  such  real 
estate  has  been  devised  and  not  charged  in  such  devise 
with  the  payment  of  debts  or  legacies,  the  court  shall 
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order*  that  part  descended  to  heirs  to  be  sold  before  that 
so  devised.  Every  such  sale  shall  be  ordered  to  be  made 
at  public  auction,  unless,  in  the  opinion  of  the  court,  it 
would  benefit  the  said  estate  to  sell  the  whole  or  some 
part  of  such  real  estate  at  private  sale,  in  which  case  the 
court,  if  the  same  is  asked  for  in  the  petition,  may  order 
or  direct  such  real  estate,  or  any  part  thereof,  to  be  sold 
at  either  private  or  public  sale,  as  the  executor  or  admin- 
istrator shall  judge  to  be  the  most  beneficial  for  said 
estate.  If  the  executor  or  administrator  shall  neglect  or 
refuse  to  make  a  sale  under  the  order  of  sale,  he  may  be 
compelled  to  proceed  to  sell  by  order  of  the  court,  made 
on  motion,  after  due  notice  by  any  party  interested. 

Sec.  164.  If  the  executor  or  administrator  shall  neg- 
lect to  apply  for  an  order  of  sale,  whenever  it  may  be 
necessary,  any  person  interested  in  the  estate  may  make 
application  therefor,  in  the  same  manner  as  the  executor 
or  administrator,  and  notice  thereof  shall  be  given  to  the 
executor  or  administrator  before  the  hearing.  The  peti- 
tion of  such  applicant  shall  contain  as  many  of  the  mat- 
ters set  forth  in  section  155  of  this  act  as  he  can  ascertain, 
and  the  decree  of  sale  shall  fix  the  period  of  time  within 
which  the  executor  or  administrator  shall  make  the  sale. 

Sec.  165.  Upon  making  such  order  mentioned  in  the 
last  section,  a  certified  copy  of  the  order  shall  be  deliv- 
ered by  the  court  or  the  clerk  to  the  executor  or  adminis- 
trator, who  shall  be  thereupon  authorized  and  required 
to  sell  the  real  estate  as  directed. 

Sec.  166.  When  a  sale  is  ordered,  notice  of  the  time 
and  place  of  holding  the  same  shall  be  posted  up  in 
three  of  the  most  public  places  in  the  county  in  which 
the  land  is  situated,  and  shall  be  published  in  a  news- 
paper, if  there  be  one  printed  in  the  same  county,  and  if 
there  be  none,  then  in  such  paper  as  the  court  may  direct, 
for  three  weeks  successively  next  before  such  sale,  in 
which  notice  the  land  and  tenements  to  be  sold  shall  be 
described  with  common  certainty. 

Sec.  167.  Such  sale  shall  be  made  in  the  county 
where  the  land  is  situated ;  but  where  the  tract  of  land 
is  situated  in  two  or  more  counties,  it  may  be  sold  in 
either  of  said  counties.  The  sale  shall  be  made  between 
the  hours  of  nine  o'clock  in  the  morning  and  the  setting 
of  the  sun  on  the  same  day,  and  shall  be  made  at  public 
auction,  unless  the  court  shall  have  ordered  the  real 
estate,  or  some  part  thereof,  to  be  sold  either  at  public 
or  private  sale ;  but  the  same  shall  not  be  sold  at  private 
sale  until  after  notice  of  the  time  and  place  and  terms  of 
such  sale  shall  have  been  given  according  to  law,  as  in 
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cases  of  sales  at  public  auction ;  nor  shall  sucli  sale  at 
private  sale  be  made  unless  the  real  estate  to  be  sold 
shall  have  been  appraised  within  a  year  previous  to  the 
time  of  such  sale ;  nor  shall  the  same  be  sold  at  private 
sale  for  more  than  ten  per  cent,  less  than  the  appraised 
value  thereof.  If  said  real  estate  has  not  been  so  ap- 
praised, or  if  the  court  shall  be  satisfied  that  the  appraise- 
ment is  too  high  or  too  low,  appraisers  shall  be  appoint- 
ed, and  they  shall  make  an  appraisement  thereof  in  the 
same  manner  as  in  the  case  of  the  appraisement  of  the 
inventory. 

Sec.  168.  The  executor  or  administrator  shall,  w^hen 
the  sale  is  made  upon  a  credit,  take  the  note  or  notes  of 
the  purchaser  for  the  purchase-money,  with  a  mortgage 
on  the  property  to  secure  their  payments. 

Sec.  169.  The  executor  or  administrator  making  any 
sale  of  any  real  estate  shall,  at  the  next  term  of  the  court 
thereafter,  after  making  any  such  sale,  upon  notice  of  at 
least  ten  days,  to  be  given  in  such  manner  as  the  court 
or  judge  may  direct,  make  a  return  of  his  proceedings 
to  the  probate  judge,  who  shall  examine  the  same,  and  if 
he  shall  be  of  opinion  that  the  proceedings  were  unfair, 
or  that  the  sum  bid  is  disproportionate  to  the  value,  and 
that  a  sum  exceeding  sacli  bid  at  least  ten  per  cent.,  ex- 
clusive of  the  expenses  of  a  new  sale,  may  be  obtained, 
he  shall  vacate  such  sale,  and  direct  another  to  be  had, 
of  which  notice  shall  be  given,  and  the  sale  shall  be  in 
all  respects  conducted  as  if  no  previous  sale  had  taken 
place  ;  provided,  that  if  an  offer  of  ten  per  cent,  or  more, 
exclusive  of  the  expenses  of  a  new  sale,  be  made  to  the 
court  in  writing  by  a  responsible  person,  it  shall  be  in 
the  discretion  of  the  court  to  accept  and  confirm  the  sale 
to  such  person  or  to  order  a  new  sale. 

Sec.  170.  When  the  return  of  the  sale  is  made  and 
filed,  any  person  interested  in  the  estate  may  file  written 
objections  to  the  confirmation  of  the  sale,  and  they  may 
be  heard  on  said  first  day  of  the  term  subsequent  to  the 
sale,  or  any  subsequent  day  to  which  the  matter  may  be 
continued,  or  upon  any  day  that  may  be  fixed  by  the 
order  of  the  court  or  judge,  and  may  produce  witnesses 
in  support  of  his  objections. 

Sec.  171.  If  it  appear  to  the  court  that  the  sale  was 
legally  made  and  fairly  conducted,  and  that  the  sum  bid 
was  not  disproportionate  to  the  value  of  the  property 
sold,  or,  if  disproportionate,  that  a  greater,  sum,  as  above 
specified,  cannot  be  obtained ;  or,  if  the  advance  bid, 
mentioned  in  section  169  of  this  act  be  made  and  accept- 
ed by  the  court,  the  court  shall  make  an  order  confirming 
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the  sale  and  directing  the  conveyances  to  be  executed ; 
and  such  sale  from  that  time  shall  be  confirmed  and 
valid,  and  a  certified  copy  of  the  order  authorizing  the 
Bale  and  of  the  order  confirming  the  same  and  directing 
conveyances  to  be  executed  shall  be  recorded  in  the 
office  of  the  recorder  of  the  county  within  which  the 
land  sold  is  situated ;  provided,  that  if,  after  such  con- 
firmation, the  purchaser  shall  neglect  or  refuse  to  comply 
with  the  terms  of  sale,  the  court  may,  on  motion  of  the 
executor  or  administrator,  and  after  notice  to  the  pur- 
chaser, order  a  new  sale  of  the  property  sold  to  such 
purchaser »  If  the  amount  realized  on  such  resale  do  not 
cover  the  bid  and  expenses  of  the  previous  sale,  such 
purchaser  shall  be  liable  for  the  deficiency 

Sec.  172.  Such  conveyances  shall  thereupon  be  exe- 
cuted to  the  purchaser  by  the  executor  or  administrator. 
They  shall  refer  to  the  order  of  the  probate  court  author- 
izing and  confirming  the  sale  of  the  property  of  the  tes- 
tator or  intestate,  and  directing  conveyances  thereof  to 
be  executed,  and  to  the  record  of  such  orders  in  the  oflSce 
of  the  county  recorder,  either  by  the  date  of  such  re- 
cording or  by  the  date  and  volume  and  page  of  such 
record ;  and  such  reference  shall  have  the  same  effect  as 
if  the  said  orders  were  at  large  inserted  in  the  convey- 
ance. The  conveyance  so  made  shall  be  deemed  to  con- 
vey all  right,  title  and  interest  and  estate  of  the  testator 
or  intestate  in  the  premises  at  the  time  of  his  death. 
When,  however,  by  operation  of  law  or  otherwise,  the 
estate  shall  have  acquired  any  right,  title  or  interest  in 
the  premises  other  than  or  in  addition  to  that  of  the  tes- 
tator or  intestate  at  the  time  of  his  death,  such  right, 
title  or  interest  shall  also  be  passed  by  such  conveyances. 

Sec.  173.  Before  any  order  is  entered  concerning  the 
sale  it  shall  be  proved  to  the  satisfaction  of  the  court  that 
notice  was  given  of  the  sale  as  herein  prescribed,  and  the 
order  of  confirmation  shall  state  that  such  proof  was 
made. 

Sec.  174.  If  at  the  time  appointed  for  the  same  the 
•executor  or  administrator  shall  deem  it  for  the  interest 
of  all  persons  concerned  therein  that  the  sale  shall  be 
postponed,  he  may  adjourn  the  same  from  time  to  time, 
not  exceeding  in  all  three  months. 

Sec.  175.  In  case  of  the  adjournments,  notice  there- 
for shall  be  given  by  a  public  declaration  at  the  time  and 
place  first  appointed  for  the  sale ;  and  if  the  adjourn- 
ment be  for  more  than  one  day,  further  notice  shall  be 
given  by  posting  notices  in  three  or  more  public  places 
in  the  county  where  the  land  is  situated  or  publishing 
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the  same,  or  both,  as  the  time  and  circumstances  will 
admit. 

Sec.  176.  When  a  testator  shall  have  given  any  leg- 
acy by  will  that  is  effectual  to  pass  or  charge  real  estate, 
and  his  goods,  chattels,  rights  and  credits  shall  be  insuf- 
ficient to  pay  a  legacy,  together  with  his  debts  and  charges 
of  administration,  the  executor  or  administrator  with  the 
will  annexed  may  obtain  an  order  to  sell  his  real  estate 
for  that  purpose,  in  the  same  manner  prescribed  in  this 
act  in  case  of  a  sale  for  the  payment  of  his  debts. 

Sec  177.  If  the  testator  shall  make  provision  by  his 
will  or  designate  the  estate  to  be  appropriated  for  the 
pa^mient  of  his  debts,  the  expenses  of  administration,  or 
family  expenses,  they  shall  be  paid  according  to  the  pro- 
visions of  the  will,  and  out  of  the  estate  thus  appropri- 
ated, so  far  as  the  same  may  be  sufficient. 

Sec  178.  When  such  provision  has  been  made,  or 
any  property  directed  by  the  will  to  be  sold,  whether  for 
the  payment  of  debts  or  expenses  or  for  any  other  pur- 
pose, the  executor  or  administrator  with  the  will  annexed 
may  proceed  to  sell  without  the  order  cf  the  probate 
court,  but  he  shall  be  bound,  as  an  administrator,  to  give 
notice  of  the  sale  and  to  return  accounts  thereof  to  the 
court,  and  to  proceed  in  making  the  sale  in  ail  respects 
as  if  it  were  made  imder  the  order  of  the  court,  unless 
there  are  special  directions  given  in  the  will,  in  which 
case  he  shall  be  governed  by  such  directions.  But  in  all 
cases  no  sale  shall  be  valid  unless  confirmed  by  the  court 
under  the  rules  prescribed  in  cases  of  sales  of  real  estate 
by  an  administrator,  and  before  granting  such  confirma- 
tion the  court  may  require  security,  as  in  cases  of  sales 
of  land  by  an  administrator. 

Sec  179.  If  the  provision  made  by  the  will  or  the 
estate  appropriated  be  not  sufficient  to  pay  the  debts  and 
expenses  cf  the  administration  and  family  expenses,  such 
part  of  the  estate  as  shall  nol:  have  been  disposed  of  by 
the  will,  if  r^ny,  shall  be  appropriated  for  that  purpose, 
accordin;^  to  the  provisions  of  this  act. 

Sec  180.  The  estate,  real  and  personal,  given  by  the 
will  to  any  legatees  or  devisees  shall  be  held  liable  to  the 
payment  cf  debts,  eiipenses  of  administration  and  family 
expanses,  in  proportion  to  the  value  or  amount  of  the 
several  devises  or  legacies,  except  that  specified  devises 
or  legacies  may  be  exempted,  if  it  shall  appear  to  the 
court  necessary  to  carry  into  effect  the  intention  of  the 
testr;tor,  if  there  shall  be  other  sufficient  estate. 

Sec  181.  When  the  estate  given  by  any  will  has 
been  sold  for  the  payment  of  any  debts  and  expenses,  all 
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the  devisees  and  legatees  shall  be  liable  to  contribute,  ac- 
cording to  their  respective  interests,  to  any  devisee  or 
legatee  from  whom  the  estate  devised  to  him  may  have 
been  taken  for  the  payment  of  debts  or  expenses ;  and 
the  probate  court,  when  distribution  is  made,  shall,  by 
decree  for  that  purpose,  settle  the  amount  for  the  several 
liabilities  and  decree  how  much  each  person  shall  con- 
tribute. 

Sec  182.  If  a  deceased  person  at  the  time  of  his 
death  was  possessed  of  a  contract  for  the  purchase  of 
lands,  his  interest  in  such  lands,  and  under  such  contracts, 
may  be  sold,  on  the  application  of  his  executor  or  admin- 
istrator, in  the  same  manner  as  if  he  had  died  seized  of 
such  lands,  and  the  same  proceedings  may  be  had  for 
that  purpose  as  are  prescribed  in  this  act  in  respect  to 
lands  of  which  he  died  seized,  except  as  hereinafter 
provided. 

Sec.  183.  ShcIi  sale  shall  be  made  subject  to  all  pay- 
ments that  may  hereafter  become  due  on  such  contracts ; 
and  if  there  be  any  such  payments  thereafter  to  become 
due,  such  sale  shall  not  be  confirmed  by  the  probate  judge 
until  the  purchaoers  shall  execute  a  bond  to  the  executor 
or  administrator  for  his  benefit  and  indemnity  and  for 
the  benefit  and  indemnity  of  the  persons  entitled  to  the 
interest  of  the  deceased  in  the  lands  so  contracted  for  in 
double  the  whole  amount  of  payments  thereafter  to 
become  due  on  such  contract,  v/ith  such  sureties  as  the 
probate  judge  shall  approve. 

Sec  184.  Such  bond  shall  be  conditioned  that  the 
purchaser  will  make  all  payments  for  such  land  that  shall 
become  due  after  the  date  of  such  sale,  and  will  indem- 
nify the  executor  or  administrator  and  the  person  so  en- 
titled against  all  demands,  costs,  charges  and  expenses 
by  reason  of  any  covenant  or  agreement  contained  in 
such  contract ;  but  if  there  be  no  payments  thereafter  to 
be(X)me  due  on  such  contract,  no  bond  shall  be  required 
of  the  purchaser. 

Sec  185.  Upon  the  confirmation  of  such  sale,  the 
executor  or  administrator  shall  execute  to  the  purchaser 
an  assignment  of  the  contract,  which  assignment  shall 
vest  in  the  purchaser,  his  heirs  and  assigns  all  the  right, 
title  and  interest  of  the  persons  entitled  to  the  interest 
of  the  deceased  in  the  lands  sold  at  the  time  of  the  sale, 
and  such  purchaser  shall  have  the  same  rights  and  reme- 
dies against  the  vendor  of  such  land  as  the  deceased 
would  have  had  if  he  were  living. 

Sec  186.  When  any  sale  is  made  by  an  executor  or 
adiainistratorj  pursuant  to  the  provisions  of  this  act,  of 
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land  subject  to  any  mortgage  or  lien  which  is  a  valid 
claim  against  the  estate  of  the  deceased,  the  purchase- 
money  shall  be  applied,  after  paying  the  necessary  ex- 
penses of  the  sale,  first  to  the  payment  and  ratiiication 
of  the  mortgage  or  lien,  and  the  residue  in  due  course  of 
administration.  Such  application  of  the  purchase-money 
to  the  satisfaction  of  the  mortgage  or  lien  shall  be  made 
without  delay,  and  the  land  shall  remain  subject  to  such 
mortgage  or  lien  until  the  purchase-money  shall  have 
been  actually  so  applied ;  jprovided^  however^  that  when 
it  shall  be  shown  to  be  necessary,  the  court  may  direct 
that  sufficient  of  the  purchase-mone}^  be  retained  to  meet 
such  portions  of  the  family  allowance  and  charges  and 
expenses  of  administration  as  may  properly  be  required 
from  the  holder  of  such  claims.  Such  reservation  of  a 
portion  of  the  purchase-money  shall  not  prevent  the  dis- 
charge of  the  mortgage  or  lien,  and  no  lien  against  any 
estate  shall  be  ejected  by  the  statute  of  limitations  pend- 
ing the  proceedings  for  the  settlement  of  such  estate. 
Expenses  cf  Sec.  187.  In  all  cascs  in  which  land  is  sold  by  an 
executor  or  administrator  the  necessary  expenses  of  the 
sale  shall  first  be  paid  out  of  the  proceeds, 
suitforneg-  Sec.  188.  If  there  be  any  neglect  or  misconduct  in 
^®^''  the  proceedings  of  an  executor  in  relation  to  any  sale  by 

which  any  person  interested  in  the  estate  shall  suffer 
damages,  the  party  aggrieved  may  recover  the  same  in  a 
suit  upon  the  bond  of  the  executor  or  administrator,  or 
otherwise,  as  the  case  may  require. 
Liability  of       Sec.  189.      An  executor  or  administrator  who  shall 
admSustra-^  fraudulently  sell  any  real  estate  of  his  testator  or  intes- 
^°''  tate,  contrary  to  the  provisions  of  this  act,  shall  be  liable 

in  double  the  value  of  the  land  sold  as  damages,  to  be 
recovered  in  an  action  by  the  person  having  an  estate  of 
inheritance  therein. 
Time  of  g^Q    ^QQ.     ^(^  actiou  for  the  recovery  of  any  estate 

commenc-  i  i  ,    ■  t      .    .  ^    '^    ^  ''    .   , 

ing  action,  sold  by  an  executor  or  admmistrator  under  the  provisions 
of  this  act  shall  be  maintained  by  any  heir,  or  other  per- 
son claiming  under  the  deceased  testator  or  intestate, 
unless  it  be  commenced  within  three  years  next  after  the 
sale. 
Time  in  Sec.  101.     The  preceding  section  shall  not  apply  to 

no«  may  ^  miuors  or  others  under  any  legal  disability  to  sue  at  the 
acSi'^'^^    time  when  the  right  of  action  shall  first  accrue,  but  all 
such  persons  may  commence  such  action  at  any  time  with- 
in three  years  after  the  removal  of  the  disability. 
Account  of        Sec.  192.     Whenever  a  sale  has  been  made  by  an  ox- 
made?   ^     ecutor  or  administrator  of  any  property  of  the  estate,  real 
or  personal,  it  shall  be  his  duty  to  return  to  the  probate 
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court,  at  its  next  term  thereafter,  an  account  of  sales,  veri- 
lied  by  his  affidavit.  If  he  neglects  to  make  such  return, 
he  may  be  punished  by  attachment,  or  his  letters  may  be 
rev'oked,  one  day's  notice  having  been  tirst  given  him  to 
appear  and  show  cause  why  such  attachment  should  not 
issue  or  such  revocation  should  not  be  made. 

Sec.  193.      No   exeeut'or  or  administrator  shall,   di-  Executor 
rectly  or  indirectly,  purchase  anv  property  of  the  estate  frtratm-'"not 
he  repc^esents.  "^  IVaZTol 

>erty. 


CHAPTER   VIL 
Of  the  Powers  aud   Duties  of  the  Bxeciitor  and 

Administrator,  and  of  tlie  Alanag'ement  of  th.e  Estate. 


Sectiok  194.  To  take  poeeeasion  of^  may  sue  and  be  sued  for  recovery  of. 

196.  May  eue  for  trespat e. 

198.  Partnership  interest  to  be  appraised. 

199.  Action  on  bond  of;  who  to  join  in  action. 

201.  Debts  compounded. 

202.  Recovery  of  property  fraudulently  disposed  of  by  the  testator. 
204.  Disposition  of ;  po  recovered. 

Sec.  194.  The  executor  or  administrator  shall  take 
into  his  possession  all  the  estate  of  the  deceased,  real  and 
personal,  and  shall  collect  all  debts  due  to  the  deceased. 

Sec,  lt)5.  Actions  for  the  recovery  of  any  property, 
real  or  personal,  or  for  the  possession  thereof,  and  all 
actions  founded  upon  contracts,  may  be  maintained  by 
and  against  executors  and  administrators  in  all  cases  in 
which  the  same  might  have  been  maintained  by  or  against 
their  respective  testators  or  intestates. 

S<Ec,  196.  Executoi's  and  administrators  may  main- 
tain actions  against  any  person  who  shall  have  wasted, 
destroyed,  taken  or  carried  away,  or  converted  to  his 
own  use,  the  goods  of  their  testator  or  intestate  in  his 
lifetime.  They  may  also  maintain  actions  for  trespass 
committed  on  the  real  estate  of  the  deceased  in  his  life- 
time. 

Sec.  197.  Any  person,  or  his  personal  representatives, 
shall  have  action  against  the  executor  or  administrator 
of  any  testator  or  intestate  who  in  his  lifetime  shall  have 
wasted,  destroyed,  taken  or  carried  away,  or  converted  to 
his  own  use,  the  goods  or  chattels  of  any  such  person,  or 
committed  any  trespass  on  the  real  estate  of  such  person. 

Sec.  198.  When  there  was  any  partnership  existing 
between  the  testator  or  intestate  at  the  time  of  his  death 
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and  any  other  person,  the  surviving  partner  shall  have 
the  right  to  continue  in  possession  of  the  effects  of  the 
partnership  and  to  settle  its  business,  but  the  interest  of 
the  deceased  shall  be  included  in  the  inventory  and  ap- 
praised as  other  property.  The  surviving  partner  shall 
proceed  to  settle  the  affairs  of  the  partnership  without 
delay,  and  shall  account  with  the  executor  or  administra- 
tor, and  pay  over  such  balance  as  may  from  time  to  time 
be  payable  to  him  in  right  of  his  testator  or  intestate. 
Upon  the  application  of  the  executor  or  administrator, 
the  probate  judge  may,  whenever  it  may  appear  neces- 
sary, order  the  surviving  partner  to  render  an  account, 
and  in  case  of  neglect  or  refusal,  may,  after  notice, 
compel  it  by  attachment.  And  the  executors  or  admin- 
istrators may  maintain  against  him  any  action  which  his 
testator  or  intestate  could  have  maintained. 

Sec.  199.  Any  administrator  may,  in  his  own  name, 
for  the  use  and  benefit  of  all  parties  interested  in  the 
estate,  maintain  actions  on  the  bond  of  the  executor,  or 
of  any  former  administrator  of  the  same  estate. 

Sec.  200.  In  actions  brought  by  or  against  executors, 
it  shall  be  necessary  to  join  those  as  parties  to  whom  let- 
ters shall  have  been  issued  and  who  have  not  qualified. 

Sec  201.  Whenever  a  debtor  of  a  deceased  person 
shall  be  unable  to  pay  all  his  debts,  the  executor  or  ad- 
ministrator, with  the  approbation  of  the  probate  court  or 
judge,  may  compound  with  him  and  give  him  a  discharge 
upon  receiving  a  fair  and  just  dividend  of  his  effects. 
A  compromise  may  also  be  authoi^ized  w^hen  it  shall 
appear  to  be  just  and  for  the  best  interest  of  the 
estate. 

Sec  202.  When  there  shall  be  a  deficiency  of  assets 
in  the  hands  of  an  executor  or  administrator,  and  when 
the  deceased  shall  in  his  lifetime  have  conveyed  any  real 
estate,  or  any  rights  or  interest  therein,  with  intent  to 
defraud  his  creditors,  or  to  avoid  any  right,  debt  or  duty 
of  any  person,  or  shall  have  so  conveyed  such  estate  that 
by  law  the  deeds  or  conveyances  are  void  as  against  cred- 
itors, the  executor  or  administrator  may,  and  it  shall  be 
his  duty  to  commence  and  prosecute  to  final  judgment 
any  proper  action  for  the  recovery  of  the  same;  and 
may  recover  for  the  benefit  of  the  creditors  all  such  real 
estate  so  fraudulently  conveyed;  and  may  also,  for  the 
benefit  of  the  creditors,  sue  and  recover  all  goods,  chat- 
tels, rights  or  credits  which  may  have  been  so  fraudu- 
lently conveyed  by  the  deceased  in  his  lifetime,  what- 
ever may  have  been  the  manner  of  such  fraudulent  con- 
veyance. 
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Sec  203.  'No  executor  or  administrator  shall  be  snch  action 
bound  to  sue  for  such  estate,  as  mentioned  in  the  preced-  brought! 
ing  section,  for  the  beneiit  of  the  creditors  unless  on 
application  of  creditors  of  the  deceased,  nor  unless  the 
creditors  making  the  application  shall  pay  such  part  of 
the  costs  and  expenses,  or  give  such  security  to  the  exec- 
Titor  or  administrator  thereof  as  the  probate  judge  shall 
direct. 

Sec.  204.  All  real  estate  so  recovered  shall  be  sold  Disposition 
for  the  payment  of  debts,  in  the  same  manner  as  if  the  rec^ered!^ 
deceased  had  died  seized  thereof,  upon  obtaining  an 
order  therefor  from  the  probate  court ;  and  the  proceeds 
of  all  goods,  chattels,  rights  and  credits  so  recovered 
shall  be  appropriated  in  payment  of  the  debts  of  the  de- 
ceased, in  the  same  manner  as  other  property  in  the  hands 
of  the  executor  or  administrator. 


CHAPTER  YIII. 
ConTeyance  of  Real  Cstate  by  Executors  and 

Adntinigtratorg    in    Certain    Cases. 

Section  205.  Contracts  for  sale  to  be  completed ;  petition  for  ;  hearing  of. 

208.  Order  to  execute  conveyance. 

209.  Appeal  from  order. 

210.  Petiiiop  dismissed. 

211.  Effect  of  convcance. 

212.  Effect  of  recording  decree ;  enforcing  the  same. 
214.  Death  of  party  to  whom  conveyance  is  made. 

Sec.  205.    When  any  person  who  is  bound  by  contract,  contracts 
in  writing,  to  convey  any  real  estate  shall  die  before  ^^"^  complex 
making  the  conveyance,  the  probate  court  may  make  a  ed. 
•decree  authorizing  and  directing  the  executor  or  adminis- 
trator to  eonvey  such  real  estate  to  the  person  entitled 
thereto  in  aU  cases  where  such  deceased  person,  if  living, 
might  be  compelled  to  make  such  conveyance. 

Sec.  206,  On  the  presentation  of  a  petition  by  any  petition  for 
person  claiming  to  be  entitled  to  such  conveyance  from  ^^^  i^^&rd. 
any  executor  or  administrator  setting  forth  the  facts 
upon  wliich  such  claim  is  predicated,  the  probate  judge 
shall  appoint  a  time  and  place  for  hearing  such  petition, 
which  shall  be  at  a  regular  term  of  the  court,  and  shall 
order  notice  of  the  pendency  thereof  and  of  the  time  and 
place  of  hearing  to  be  published  at  least  four  successive 
weeks  before  such  hearing  in  such  newspaper  in  this  Ter- 
ritory as  he  may  designate. 
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Sec.  207.  At  the  time  and  place  appointed  for  such 
hearing,  or  at  snch  other  time  as  the  same  may  be  ad- 
journed to,  upon  proof,  by  affidavit  or  otherwise,  of  the 
due  publication  of  the  notice,  the  court  shall  proceed  to 
a  hearing ;  and  all  persons  interested  in  the  estate  may 
appear  and  contest  such  petition  by  tiling  their  objections 
in  writing;  and  the  court  may  examine,  on  oath,  the 
petitioner  and  all  who  may  be  produced  before  him  for 
that  purpose. 

Sec.  208.  After  a  full  hearing  of  such  petition  and 
objections  and  examination  of  the  facts  and  circumstances 
of  the  claim,  if  the  court  be  satisfied  that  the  petitioner  is 
entitled  to  a  conveyance  of  the  real  estate  described  in 
the  petition,  the  court  shall  make  a  decree  authorizing 
and  directing  the  executor  or  administrator  to  execute  a 
conveyance  thereof  to  the  petitioner. 

Sec.  209.  Any  person  interested  may  appeal  from 
such  decree  to  the  district  court  for  the  same  county,  as 
in  other  cases ;  but  if  no  appeal  be  taken  from  such 
decree  w^ithin  the  time  limited  therefor  by  law,  or  if 
such  decree  be  affirmed  on  appeal,  it  shall  be  the  duty  of 
the  executor  or  administrator  to  execute  the  conveyance 
according  to  the  directions  contained  in  the  decree,  and  a 
certified  copy  thereof  shall  be  recorded  in  the  county 
where  the  lands  lie  and  shall  be  evidence  of  the  correct- 
ness of  the  proceedings  and  of  the  authority  of  the  ex- 
ecutor or  administrator  to  make  the  conveyance. 

Sec.  210.  If  upon  a  hearing  in  the  probate  court,  as 
hereinbefore  provided,  the  court  shall  doubt  the  right  of 
the  petitioner  to  have  a  specific  performance  of  the  con- 
tract, the  court  shall  dismiss  the  petition,  w^ithout  preju- 
dice to  the  rights  of  the  petitioner,  w^ho  may,  at  any 
time  within  six  months  thereafter,  proceed  in  the  district 
court  to  enforce  a  specific  performance. 

Sec.  211.  Every  conveyance  made  in  pursuance  of  a 
decree  of  the  probate  court,  as  provided  in  this  chapter, 
shall  be  effectual  to  pass  the  estate  contracted  for  as  fully 
as  if  the  contracting  party  himself  w^as  still  living  and 
then  executed  the  conveyance. 

Sec.  212.  A  copy  of  the  decree  for  a  conveyance 
made  by  the  probate  court,  and  duly  certified  and  re- 
corded in  the  office  of  the  recorder  of  the  county  where 
the  lands  lie,  shall  give  the  person  entitled  to  the  con- 
veyance a  right  to  the  possession  of  the  lands  contracted 
for,  and  to  hold  the  same  according  to  the  terms  of  the 
intended  conveyance,  in  like  manner  as  if  they  had  been 
conveyed  in  pui'suancc  of  the  decree. 
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Record  not 

shall  not  prevent  the  court  making  such  decree  oth^er^^ 

process. 


Sec.  213.     The  recording  of  any  decree,  as  provided 
above, 
from  enforcing  the  same  by  other  process. 

Sec.  214.  If  the  person  to  whom  the  conveyance 
was  to  be  made  shall  die  before  the  commencement  of 
the  proceedings,  according  to  the  provisions  of  this 
chapter,  or  before  the  completion  of  the  conveyance,  any 
person  who  would  have  been  entitled  to  the  estate  under 
him  as  heir,  devisee,  or  otherwise,  in  case  the  conveyance 
had  been  made  according  to  the  terms  of  the  contract,  or 
the  executor  or  administrator  of  such  deceased  person, 
for  the  benefit  of  the  person  so  entitled,  may  commence 
such  proceedings,  or  may  prosecute  the  same  if  already 
commenced,  and  the  conveyance  shall  be  so  made  as  to 
vest  the  estate  in  the  same  person  who  would  have  been 
entitled  to  it,  or  in  the  executor  or  administrator  for 
their  beneiit. 


Death  of 
party  to 
whom  con- 
veyance is 
made. 


CHAPTER  IX. 


Accounts  to  be  Rendered  by  Kxecutors  and  Ad- 
ministrators, and  Payment  of  Debts. 


Sectiojv  215.  Executor  when  personally  liable  for. 

216.  Executor  with  what  charejeable. 

217.  Executor,  no  profit  or  loss  to. 

218.  Uncollected  debts. 

219.  Executor,  compensation  of. 

220.  Not  to  purcVase  claims  against  estate, 

221.  Commission  in  lieu  of  compensation. 

222.  Accounts,  citation  for. 

224.  Exhibit  for  receipts-  citation  for  objection. 

227.  Attachment  for  disobeying  citation. 

22^.  Account,  when  to  be  rendered  ;   what  to  prohibit. 

229.  Account  after  authority  ie  revoked, 

230.  Revocation  for  failure  to  account. 

231.  Vouchers  for  all  payments. 

2.32,  Items  less  than  twenty  dollars  excepted. 

233.  Notice  of  settlement ;  exceptions  to  account, 

235.  Minor  to  have  guardian. 

2.36.  Referees  to  be  appointed  ;  settlement  to  be  conclusive. 

238.  Proof  of  notice  of  settlement. 

239.  Debs,  order  in  which  paid;  preference  to  mortgage. 

241 .  Dividend,  insufficient  estate. 

242.  Funeral  expenses. 

243.  Order  for  payment  of  creditors ;  disputed  claims. 

245.  Executor  liable  after  decree  for  payment. 

246.  Claims  not  included  in  order  for  payment. 

347.  Payment  of  legacies  and  distribution  ;  final  account. 

249.  Proceedings  on  neglect  to  render. 
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Commis- 
sion in  lieu 
of  compen- 
sation. 


Sec.  215.  No  executor  or  administrator  shall  be 
chargeable  upon  any  special  promise  to  answer  damages 
or  to  pay  the  debts  of  the  testator  or  intestate  out  of  his 
own  estate  unless  the  agreement  for  that  purpose,  or 
some  memorandum  or  note  thereof,  is  in  writing,  and 
signed  by  such  executor  or  administrator,  or  by  some 
other  person  by  him  thereunto  specially  authorized. 

Sec.  21G.  Every  executor  or  administrator  shall  be 
chargeable  in  his  account  with  the  w  hole  of  the  estate  of 
the  deceased  which  may  have  come  into  his  possession  at 
the  value  of  the  appraisement  contained  in  the  inventor}^ 
except  as  provided  in  the  following  sections,  and  with  all 
the  interest,  profit  and  income  of  the  estate. 

Sec.  217.  He  shall  not  make  prorit  by  the  increase, 
nor  suffer  loss  by  the  decrease  or  destruction,  without 
his  fault,  of  any  part  of  the  estate.  He  shall  account  for 
the  excess  when  he  shall  sell  any  part  of  the  estate  for 
more  than  the  appraisement ;  and  if  any  shall  be  sold  for 
less  than  the  appraisem.entj  he  shall  not  be  responsible 
for  the  loss,  if  the  sale  has  been  justly  made. 

Sec.  218.  No  executor  or  administrator  shall  be  ac- 
countable for  any  debts  due  to  the  deceased,  if  it  shall 
appear  that  they  remain  uncollected  without  his  fault. 

Sec.  219.  He  shall  be  allowed  all  necessary  expenses 
in  the  care,  management  and  settlement  of  the  estate,  and 
for  his  services  such  fees  as  the  law  provides  ;  but  when 
the  deceased  shall  by  his  will  make  some  other  provision 
for  the  compensation  of  the  executor,  that  shall  be  deemed 
a  full  compensation  for  his  services,  unless  he  shall,  by  a 
written  instrument,  filed  in  the  probate  court,  renounce 
all  claim  for  compensation  provided  by  the  will. 

Sec.  220.  No  administrator  or  executor  shall  purchase 
any  claim  against  the  estate  he  represents ;  and  if  he 
shall  have  paid  any  claim  for  less  than  its  nominal  value, 
he  shall  only  be  entitled  to  charge  in  his  account  so  much 
ac  he  shall  liave  actually  paid. 

Sec  221.  When  no  compensation  shall  have  been 
provided  by  the  will,  or  the  executor  shall  renounce  all 
claim  thereto,  he  shall  be  allowed  compensation  upon 
the  amount  of  the  whole  estate  accounted  for  by  him  as 
follows  :  For  the  first  thousand  dollars,  at  the  rate  of 
seven  per  cent. ;  for  all  above  that  sum,  and  not  exceed- 
ing ten  thousand  dollars,  at  the  rate  of  five  per  cent. ; 
for  all  above  that  sum,  at  the  rate  of  four  per  cent. ;  and 
the  same  commission  shall  be  allowed  to  administrators. 
In  all  cases  such  further  allow^ance  may  be  made  as  the 
probate  judge  may  deem  just  and  reasonable  for  any 
extraordmary  service  not  required  by  an  executor  or  ad- 
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ministrator  in  the  common  course  of  his  duty ;  provided^ 
the  total  amount  of  such  allowance  shall  not  exceed  the 
amount  of  commission  allowed  by  this  section. 

Sec  222.  At  the  third  term  of  the  court  after  his  Acs-onnts, 
appointment,  and  thereafter  at  any  time  when  required  ^^'^**^°°  ^°'"* 
by  the  court,  either  upon  his  own  motion  or  upon  the 
application  of  any  person  interested  in  the  estate,  the  ex- 
ecutor or  administrator  shall  render,  for  the  information 
of  the  court,  an  exhibit,  under  oath,  showing  the  amount 
of  money  received  and  expended  by  him,  the  amount  of 
all  claims  presented  against  the  estate,  and  the  names  of 
the  claimants,  and  all  other  matters  necessary  to  show 
the  condition  of  its  affairs. 

Sec.  223.     If  the  executor  or  administrator   fail  to  Failure  to 
render  an  exhibit  at  the  third  term  of  the  court,  it  shall  connrio\e 
be  the  duty  of  the  judge  to  cause  a  citation  to  be  issued  cited.' 
requiring  him  to  appear  and  render  it. 

Sec.  224.  Any  person  interested  in  the  estate  may,  Receipts, 
at  any  time  before  the  iinal  settlement  of  accounts,  pre-  ®^^^^^'  ®^' 
sent  his  petition  to  the  probate  judge,  praying  that  the 
executor  or  administrator  be  required  to  appear  and 
render  such  exhibit,  setting  forth  the  facts,  showing  that 
it  is  necessary  and  proper  that  such  an  exhibit  should  be 
made. 

Sec  225.  If  the  judge  be  satisfied,  either  from  the  citation  to 
oath  of  the  applicant  or  from  any  other  testimony  that  ^^eif'*^*^' 
may  be  offered,  that  the  facts  alleged  are  true,  and  shall 
consider  the  showing  of  the  applicant  sufficient,  he  shall 
direct  a  citation  to  be  issued  to  the  executor  or  adminis- 
trator, requiring  him  to  appear  at  some  day  to  be  named 
in  the  citation,  which  shall  be  during  a  term  of  the 
court,  and  render  an  exhibit  as  prayed  for. 

Sec  226.  When  an  exhibit  is  rendered  by  an  execu-  Account 
tor  or  administrator,  any  person  interested  may  appear,  J^gJed^^^'^* 
and  by  objection,  in  writing,  contest  any  account  or  state- 
ment therein  contained.  The  court  may  examine  the 
executor  or  administrator,  and  if  he  has  been  guilty  of 
negligence,  or  has  wasted,  or  embezzled,  or  mismanaged 
the  estate,  his  letters  shall  be  revoked. 

Sec  227.     If  any  executor  or  administrator  neglect  or  Attachment 
refuse  to  appear  and  render  an  exhibit  after  being  duly  [Jacitauon! 
cited,  an  attachment  may  be  duly  issued  against  him,  or 
his  letters  may  be  revoked,  in  the   discretion  of  the 
court. 

Sec  228.     Every  executor  or  administrator  shall  ren-  Account 
der  a  full  account  and  report  of  his  adminstration  upon  J^^^ered.^^ 
the  expiration  of  one  year  from  the  time  of  his  appoint- 
ment.    If  he  fail  to  present  his  account,  it  shall  be  the 
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duty  of  the  court  or  judge  to  compel  the  renderiilg  of 
sucii  account  by  attachment,  and  any  person  interested 
in  the  estate  may  apply  for  and  obtain  an  attachment ; 
but  no  attachment  shall  issue  unless  a  citation  has  been 
first  issued  and  returned,  requiring  the  executor  or  ad^ 
ministrator  to  appear  and  show  cause  why  an  attach- 
ment should  not  issue.  Every  account  rendered  shall 
exhibit,  not  only  the  debts  which  may  have  been  paid, 
but  also  a  statement  of  all  debts  which  have  been  duly 
presented  and  allowed  during  the  period  embraced  in 
the  account. 

Sec*  229»  Whenever  the  authority  of  an  executor  or 
administrator  shall  cease  or  be  revoked  for  any  reason, 
he  may  be  cited  to  account  before  the  probate  court,  at 
the  instance  of  the  person  succeeding  to  the  administra- 
tion of  the  same  estate,  in  like  manner  as  he  might  have 
been  cited  by  any  person  interested  in  the  estate  during 
the  time  he  was  executor  or  administrator. 

Sec.  230.  If  the  executor  or  administrator  reside  out 
of  the  county,  or  absconds,  or  conceals  himself,  so  that 
the  citation  cannot  be  personally  served,  and  shall  neg- 
lect to  render  an  account  within  thirty  days  after  the 
time  above  prescribed,  or  if  he  shall  neglect  to  render  an 
account  within  thirty  days  after  being  committed  when 
the  attachment  has  been  executed,  his  letters  shall  be 
revoked. 

Sec.  231.  In  rendering  hie  account,  the  executor  or 
administrator  shall  produce  vouchers  for  all  charges  and 
expenses  which  he  shall  have  paid,  which  vouchers  shall 
be  filed  and  remain  in  the  court ;  and  he  may  be  exam- 
ined on  oath  touching  such  payments,  and  also  touching 
any  property  and  effects  of  the  deceased,  and  the  dispo- 
sition thereof.  When  any  such  voucher  shall  be  re- 
quired for  other  purposes,  it  may  be  withdrawn  on  leav- 
ing a  certified  copy  on  file.  If  any  voucher  be  lost,  or 
for  other  good  reason  the  same  cannot  be  produced  on 
settlement,  the  payment  may  be  proved  by  the  oath  of 
any  competent  witness. 

Sec.  232.  On  the  settlement  of  his  account,  he  may 
be  allowed  any  item  of  expenditure  not  exceeding  twenty 
dollars  for  which  no  voucher  is  produced,  if  such  item 
be  supported  by  his  own  oath  positive  to  the  fact  of  pay- 
ment, specifying  where  and  to  whom  the  payment  was 
made,  and  if  such  oath  be  uncontradicted;  but  such 
allowance,  in  the  whole,  shall  not  exceed  five  hundred 
dollars  for  payment  in  behalf  of  any  one  estate. 

Sec.  233.  When  any  account  is  rendered  for  settle- 
ment, the  court  or  judge  shall  appoint  a  day  for  settle- 
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merit  thereof.  The  clerk  shall  thereupon  give  notice 
thereof  by  causing  notices  to  be  posted  in  at  least  three 
public  places  in  the  county.  The  notice  shall  set  forth 
the  name  of  the  estate,  and  of  the  executor  or  adminis- 
trator ;  and  the  day  appointed  for  the  settlement  of  the 
account,  which  shall  be  on  some  day  of  a  term  of  court. 
The  court  or  probate  judge  may  order  such  further 
notice  to  be  given  as  he  may  deem  proper. 

Sec.  234.     On  the  day  appointed,  or  any  subsequent  Exceptions 
day  to  which  the  hearing  may  be  adjourned  by  the  ^^^  taken, 
court,   any  person  interested  in  the  estate  may  appear 
and  tile  his  exceptions  in  writing  to  the  account  and  con- 
test the  same. 

Sec.  235.  If  there  be  any  minor  interested  who  has  Minor  to 
no  legally  appointed  guardian,  the  court  shall  appoint  dfan.^""' 
some  disinterested  person  to  represent  him,  who,  on  be- 
half of  the  minor,  may  contest  the  account  as  any  other 
person  having  an  interest  might  contest  it,  and  who  shall 
be  allowed  by  the  court  for  his  services  a  reasonable 
compensation.  The  court  shall  also,  if  it  deem  it  neces- 
sary, appoint  an  attorney  to  represent  the  absent  heirs 
and  devisees.  All  matters,  including  allowed  claims  not 
passed  upon  on  the  settlement  of  any  former  account,  or 
on  reading  an  exhibit,  or  on  making  a  decree  of  sale,  may 
be  contested  by  the  heirs  for  cause  shown. 

Sec.  236.  The  hearing  and  allegations  of  the  respec-  Referees 
tive  parties  may  be  adjourned  from  time  to  time  as  shall  pointed. *^* 
be  necessary,  and  the  court  may  appoint  one  or  more 
referees  to  examine  the  accounts  and  make  report  there- 
on, subject  to  confirmation,  and  may  allow  a  reasonable 
compensation  to  such  referees,  to  be  paid  out  of  the 
estate  of  the  deceased. 

Sec.  237.     The  settlement  of   the  account,  and  the  settlement 
allowance  thereof  by  the  court,  or  upon  appeal,  shall  be  ^hen^con^ 
conclusive  against  all  persons  in  any  way  interested  in  ciueive. 
the  estate,  saving,  however,  to  all  persons  laboring  under 
any  legal  disability,  their  rights  to  proceed  against  the 
executor  or  administrator,  either  individually  or  upon 
his  bond,  within  two  years  after  their  respective  disabili- 
ties shall  cease ;  and  in  any  action  brought  by  any  such 
person,  the  allowance  and  settlement  of  the  account  shall 
be  deemed  presumptive  evidence  of  its  correctness. 

Sec.  238.  The  account  shall  not  be  allowed  by  the 
court  Until  it  be  first  proved  that  the  notice  has  been 
given  as  required  by  this  chapter,  and  the  decree  shall 
show  that  such  proof  was  made  to  the  satisfaction  of  the 
court,  and  shall  be  conclusive  evidence  of  the  fact. 
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Debts;  Seo.  239.     The  debts  of  the  estate  shall  be  paid  in  the 

payment.      foUowing  Order : 

First — Funeral  expenses. 
Second — -The  expenses  of  the  last  sickness. 
Third — Debts  having  preference  by  the  laws  of  the 
United  States. 

Fourth — Judgments  rendered  against  the  deceased  in 
his  lifetime,  and  mortgages  in  tlie  order  of  their  date. 
Fifth — All  other  demands  against  the  estate. 
Preference,       Sec.  240.      The  preference  given  in  the   preceding 
extent  of.     g^ction  to  a  mortgage  shall  only  extend  to  the  proceeds 
of  the  property  mortgaged.     If   the  proceeds  of  such 
property  be  insufficient  to  pay  the  mortgage,  the  part 
remaining  unsatislied  shall  be  classed  with  other  demands 
against  the  estate. 
Estate  In-         Sec.  241.     If  the  cstatc  be  insufficient  to  pay  all  the 
proportion-   dcbts  of  any  one  class,  each  creditor  shall  be  paid  a  divi- 
to  be  made*  dcnd  in  proportion  to  his  claim ;  and  no  creditor  of  any 
one  class  shall  receive  any  payment  until  ail  those  of  the 
preceding  class  shall  be  fully  paid. 
Fnnerai  ex-  *   Sec.  242.     It  shall  be  the  duty  of  the  executor  or  ad- 
menTof^*^*  miuistrator,  as  soon  as  he  has  sufficient   funds   in   his 
hands,  to  pay  the  funeral  expenses  and  the  expenses  of 
the  last  sickness  and  the  allowance  made  to  the  family 
of  the  deceased,    and  he  may  retain  in  his  hands  the 
necessai«y  expenses  of  administration ;  but  he  shall  not 
be  obliged  to  pay  any  other  debt,  or  any  legacy,  until,  as 
prescribed  in  this  act,  the  payment  has  been  ordered  by 
the  court. 
Order  for         Sec.  243.     Upou  the  Settlement  of  the  accounts  of 
credftoM.^   the  executor  or  administrator  at  the  end  of  the  year,  as 
required  by  this  chapter,  the  court  shall  make  an  order 
for  the  payment  of  the  debts  as  the  circumstances  of  the 
case  shall  require.     If  there  be  not  sufficient  funds  in 
the  hands  of  the  executor  or  administrator,  the  court 
shall  specify  in  the  decree  the  sum  to  be  paid  to  each 
creditor.     If  the  whole  property  of  the  estate  be  ex- 
hausted by  such  payment  or  distribution,  such  account 
shall  be  considered  as  a  final  account,  and  the  executor 
or  administrator  shall  be  entitled  to  his  discharge  on  pro- 
ducing and  tiling  the  necessary  vouchers  and  proofs, 
showing  that  such  payments  have  been  made,  and  that 
he  has  fully  complied  with  the  decree  of  the  court. 
Diepnted         Sec.  244.     If  there  is  any  claim  not  due,  or  any  con- 
poBitix)n*of.'  tingent  or  disputed  claim  against  the  estate,  the  amount 
thereof,  or  such  part  of  the  same  as  the  holders  would 
be  entitled  to  if  the  claim  were  due,  or  established,  or 
absolutCj  shall  be  paid  into  the  court,  where  it  shall 
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rerrtain,  to  be  paid  over  to  the  party  when  he  shall 
become  entitled  thereto ;  or,  if  he  fail  to  establish  his 
claim,  to  be  paid  over  or  distributed,  as  the  circum- 
stances of  the  estate  require ;  jprovided^  that  if  any  cred- 
itor whose  claim  has  been  allowed  but  is  not  yet  due 
shall  appear  and  assent  to  a  deduction  therefrom  of  the 
legal  interest  for  the  time  the  claim  has  yet  to  run,  he 
shall  be  entitled  to  be  paid  accordingly. 

Sec  245.  Whenever  a  decree  shall  be  made  by  the 
probate  court  for  the  payment  of  creditors,  the  executor 
or  administrator  shall  be  personally  liable  to  each  cred- 
itor for  his  claim,  or  the  dividend  thereon,  and  execution 
may  be  issued  on  such  decree,  as  upon  a  judgment  in 
tlie  district  court,  in  favor  of  each  creditor,  and  the 
same  proceeding  may  be  had  under  such  execution  as  if 
it  had  been  issued  from  the  district  court.  The  executor 
or  administrator  shall  also  be  liable  on  his  bond  to  each 
creditor. 

Sec.  246.  When  the  accounts  of  the  executor  or  ad- 
ministrator have  been  settled,  and  an  order  made  for  the 
payment  of  debts  and  distribution  of  the  estate,  no  cred- 
itor whose  claim  was  not  included  in  the  order  of  pay- 
ment shall  have  any  right  to  call  upon  the  creditors  who 
have  been  paid,  or  upon  the  heirs,  devisees,  or  legatees 
to  contribute  to  the  payment  of  his  claim  ;  but  if  the  ex- 
ecutor or  administrator  shall  have  failed  to  give  notice  to 
the  creditors  as  prescribed  by  this  act,  such  creditor  may 
recover  on  the  bond  of  the  executor  or  administrator  the 
amount  of  his  claim,  or  such  part  thereof  as  he  would 
have  been  entitled  to  had  it  been  allowed ;  jpromded^ 
that  this  section  &hall  not  apT)ly  to  any  creditors  whose 
claim  was  not  due  ten  months  before  the  day  of  settle- 
ment or  whose  claim  was  contingent  and  did  not  become 
absolute  ten  months  before  such  day. 

Sec  247.  If  the  whole  of  the  debts  shall  have  been 
pr.id  by  the  first  distribution,  the  court  shall  proceed  to 
direct  the  payment  of  legacies  and  the  distribution  of 
the  estate  among  the  heirs,  legatees,  or  other  persons  en- 
titled, as  provided  in  the  next  chapter ;  but  if  there  be 
debts  remaining  unpaid,  or  if,  for  other  reason,  the 
estate  be  not  in  a  proper  condition  to  be  closed,  the  court 
shall  give  such  extension  of  time  as  may  be  reasonable 
for  a  final  settlement  of  the  estate. 

Sec  248.  At  the  time  designated  in  the  last  section, 
or  sooner,  if  within  that  time  all  the  property  of  the 
estate  shall  have  been  sold,  or  there  shall  be  sufficient 
funds  in  his  hands  for  the  payment  of  all  debts  due  by 
the  estate,  and  the  estate  be  in  a  proper  condition  to  be 
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closed,  tlie  executor  or  administrator  sliall  render  a  final 
account  and  pray  a  settlement  of  his  administration. 

Sec.  249.  If  he  neglect  to  render  his  account,  the 
same  proceedings  may  be  had  as  prescribed  in  this  chap- 
ter in  regard  to  the  first  account  to  be  rendered  by  him ; 
and  all  the  provisions  of  this  chapter  relating  to  the  last- 
mentioned  account,  and  the  notice  and  settlement  there- 
of, shall  apply  to  his  account  presented  for  final  settle- 
ment. 


CHAFTEE  X. 
.  Partition   and   Distribution  of   Cstates. 

Section  250.  Petition  of  heirs  ;  notice  of;  who  may  resist. 

253.  Decree  for  ;  where  necessary  ;  costs  of. 

257.  Order  for  payment  of  bond  ;  action  on. 

258-  Distribution,  when  made ;  form  of  decree. 

260.  On  whose  application  ;  of  estate  in  common. 

262.  Real  estate  in  different  counties. 

263.  Notice  necessary ;  petition  for,  when  filed. 
26i.  Partition  ;  Avhen  heirs  part  with  interest. 

265,    Shares,  how  set  out ;  whole  estate  may  be  assigned  to  one  in 
certain  cases. 

267.  Payments  for  equalizing. 

268.  Estate  may  be  sold,  and  proceeds  divided. 
2691    Of  estate  in  common  :;■  guardian  for  minor^ 

271.  Report  may  be  set  aside. 

272.  "When  commissioners  not  necessary. 

273.  Advancements  ;  agent  for  absentees,  bond  of. 
276.  Unclaimed  estate ;  liability  of  ageat. 

276.    Certificate  to  claimant. 

279.  Decree  discharging  executor. 

280.  Letters,  etc.,  may  issue  after. 

Petition  of  Sec.  250,  At  any  time  after  the  lapse  of  four  months 
of^who^may  ^^^cr  the  issuing  of  letters  testamentary  or  of  adminis- 
tration any  heir,  devisee,  or  legatee  may  present  his  peti- 
tion to  the  court  that  the  legacy  or  share  of  the  estate  to 
which  he  is  entitled  may  be  given  to  him  upon  his  giving 
bonds,  with  security,  for  the  payment  of  his  proportion 
of  the  debts  of  the  estate. 

Sec  251.  N^otice  of  the  application  shall  be  given  to 
the  executor  or  administrator  personally,  and  to  all  per- 
sons interested  in  the  estate,  in  the  same  manner  that 
notice  is  required  to  be  given  of  the  settlement  of  the 
account  of  an  executor  or  administrator. 

Sec.  252.  The  executor  or  administrator,  or  any  per- 
son interested  in  the  estate,  may  appear  and  resist  the 
application ;  or  any  otlier  heir,  devisee,  or  legatee  may 
make  a  similar  application  for  himself. 
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Sec.  253.  If  at  the  hearing  it  appear  that  the  estate  Decree  for, 
is  but  little  indebted,  and  that  the  share  of  the  party  or  ^°**^  ^^' 
parties  applying  may  be  allowed  to  him  or  them,  with- 
out injury  to  the  creditors  of  the  estate,  the  court  shall 
make  a  decree  in  conformity  with  the  prayer  of  the 
applicant  or  applicants ;  provided,  each  one  of  them  shall 
iirst  execute  and  deliver  to  the  executor  or  administrator 
a  bond,  in  such  sum  as  may  be  designated  by  the  probate 
judge,  and  with  sureties  to  be  approved  by  him,  payable 
to  the  executor  or  administrator,  conditioned  for  the  pay- 
ment by  the  heir,  legatee,  or  devisee,  whenever  required, 
of  his  proportion  of  the  debts  due  from  the  estate. 

Sec.  254.      Such  decree  may  order  the  executor  or  Decree, 
administrator  to  deliver  to  the  heir,  legatee  or  devisee  ^^°p®^'- 
the  whole   portion  of  the  estate  to  which  he  may  be 
entitled,  or  only  a  part  thereof. 

Sec.  255.     If  in  the  execution  of  such  decree  any  par-  Partition 
tition  be  necessary  between  two  or  more  of  the  parties  Sade.^ 
interested,  it  shall  be  made  in  the  manner  hereinafter 
prescribed. 

Sec.  256.     The  costs  of  the  proceedings  authorized  costs,  how 
by  the  preceding  sections  shall  be  paid  by  the  applicant,  ^^^  ' 
or,  if  there  be  more  than  one,  shall  be   apportioned 
equally  amongst  them. 

Sec.  257.      Whenever  any  bond  has  been  executed  order  for 
and  delivered  under  the  provisions  of  the  preceding  sec-  bond,^ac-°' 
tions,  and  the  executor  or  administrator  shall  ascertain  ^^°°  ^^' 
that  it  is  necessary  for  the  settlement  of  the  estate  to 
require  the  payment  of  any  part  of  the  money  thereby 
secured,  he  shall  petition  the  court  for  an  order  requir- 
ing the  payment,  and  shall  have  a  citation  issued  and 
served  on  the  party  bound  requiring  him  to  appear  and 
show  cause  why  an  order  shall  not  be  made.     At  the 
hearing,  the  court,  if  satisfied  of  the  necessity  of  such 
payment,  shall  make  an  order  accordingly,  designating 
the  amount,  and  giving  a  time  within  which  it  shall  be 
paid.    If  the  money  be  not  paid  within  the  time  allowed, 
an  action  may  be  maintained  by  the  executor  or  adminis- 
trator on  the  bond. 

Sec.  258.     Upon  the  final  settlement  of  the  accounts  Distribn- 
of  the  executor  or  administrator  (or  at  any  subsequent  madeT^form 
time,  upon  the  application  of  the  executor  or  administra-  ^f  decree, 
tor),  or  any  heir,  legatee  or  devisee,  or  the  grantee  of  the 
heir,  legatee  or  devisee,  the  court  shall  proceed  to  dis- 
tribute the  residue  of  the  estate,  if  any,  among  the 
persons  who  are  by  law  entitled.     A  statement  of  the 
receipts  and  disbursements  of  the  executor  or  adminis- 
trator since  the  rendition  of  his  final  acrunts  shall  be 
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reported  and  filed  at  the  time  of  making  sucli  distribu- 
tion, unless  distribution  of  the  real  estate  only  be  made, 
and  a  settlement  thereof,  together  wi^h  an  estimate  of 
the  expenses  of  closing  the  estate,  shall  be  made  by  the 
court,  and  shall  be  included  in  the  decree;  or  the  court 
or  judge  may  order  notice  of  the  settlement  of  such  sup- 
plementary account,  and  may  refer  the  same,  as  in  other 
cases  of  the  settlement  of  accounts. 

Sec.  259.  In  the  decree  the  court  shall  name  the 
persons,  and  the  proportion  or  parts  to  which  each  shall 
be  entitled,  and  such  persons  shall  have  the  right  to  de- 
mand and  recover  their  respective  shares  from  the  exec- 
utor or  administrator  or  any  person  having  the  same  in 
possession. 

Sec.  260.  The  decree  may  be  made  on  the  applica- 
tion of  the  executor  or  administrator  or  of  any  person 
interested  in  the  estate,  and  shall  only  be  made  after 
notice  has  been  given,  or  waived,  and  proceedings  had  in 
the  manner  provided  in  sections  150  to  and  including 
193  of  this  act  in  regard  to  an  application  for  the  sale 
of  land  by  an  executor  or  administrator.  The  court 
may  order  such  further  notice  to  be  given  as  it  may 
deem  proper.  If  partition  be  applied  for,  as  hereinafter 
provided,  such  decree  shall  not  divest  the  court  of  juris- 
diction for  the  purposes  of  partition,  unless  the  estate 
be  finally  closed  by  the  decree  of  distribution. 

Sec.  201.  When  the  estate,  real  or  personal,  assigned 
to  two  or  more  heirs,  devisees,  or  legatees  shall  be  in 
common  and  undivided,  and  the  respective  shares  shall 
not  be  separated  and  distinguished,  or  whenjoroperty  of 
the  estate  shall  be  held  in  common  and  undivided  with 
other  parties,  partition  may  be  made  by  three  disinter- 
ested persons,  to  be  appointed  commissioners  for  that 
purpose  by  the  court  or  probate  judge,  who  shall  be  duly 
sworn  to  the  faithful  discharge  of  their  duties  by  any 
officer  authorized  to  administer  oaths.  A  certified  copy 
of  the  order  of  their  appointment  and  of  the  decree 
assigning  and  distributing  the  estate  shall  be  issued  to 
them  as  their  warrant,  and  their  oath  shall  be  endorsed 
thereon.  U]^on  consent  of  the  parties,  and  when  the 
court  shall  deem  it  proper  and  just,  it  shall  be  sufficient 
to  appoint  one  commissioner  only,  who  shall  have  the 
same  authority  and  be  governed  by  the  same  rules  as  if 
three  ^vere  appointed. 

Sec.  262.  If  the  real  estate  shall  be  in  different 
counties,  the  probate  court  may,  if  it  shall  judge  proper, 
appoint  different  commissioners  for  each  county,  and  in 
such  cases  the  estate  in  each  county  shall  1)0  divided 


PIJOBATE    riiACTICE    ACT. 


293 


separately,  as  if  there  was  no  other  estate  to  be  divided  ; 
but  the  commissiou'er  first  appointed  shall,  unless  other- 
■\vise  directed  bj  the  probate  court,  make  division  of 
■such  real  estate  wherever  situated  within  this  Territory. 

Skc.  263.  Such  partition  and  distribution  may  be 
ordered  on  the  petition  of  any  of  the  persons  interested  ; 
but  before  commissioners  sliall  be  appointed,  or  any  par- 
tition shall  be  ordere^i,  as  directed  in  this  chapter,  notice 
shall  be  given  to  all  ]:)ersons  interested  who  shall  reside 
in  this  Territory,  or  their  guardians,  and  to  agents,  attor- 
neys or  guardians,  if  there  be  any  in  this  Territoi'v,  or 
such  as  reside  out  of  the  Tei'ritory  either  |:>ersonalIy  or 
by  public  notice,  as  the  probate  court  sludl  dii-ect.  The 
petition  for  partition  may  be  iiled  at  any  time  before 
the  decree  of  distribution,  and  attorneys,  guardians  and 
agents  may  be  appointed  and  notice  given  ;  but  the  eom- 
missionei'S  sliali  not  be  appointed  until  the  decree  has 
been  made  assigning  the  estate.  But  when  the  applica- 
tion is  made  solely  to  have  partition  between  the  estate 
administere*'!  upon  and  any  other  parties,  such  applica- 
tion may  1x3  made  and  sucli  partition  ordered  at  any 
time  the  court  may  direct. 

Sec.  2()-1-.  Partition  of  real  estate  may  be  made  as 
])rovided  in  this  chapter,  although  some  of  the  original 
lieirsor  devisees  may  have  conveyed  their  shares  to  other 
persons ;  and  such  shares  shall  Ixb  assigned  to  the  person 
holding  the  same,  in  the  same  manner  as  they  otherwise 
shouhl  have  been  to  such  heirs  or  devisees. 

Sbc.  ^flS.  The  several  shares  in  the  real  and  perv^onal 
estate  shall  be  set  out  to  each  individual  in  proj)ortion  to 
his  right  by  such  mete?  and  bounds  or  description  that 
the  same  can  be  easily  distinguished,  unless  two  or  more 
of  the  parties  interested  shall  consent  to  have  their  shares 
set  out  so  as  to  Ije  held  by  them  in  common  and  undi- 
vided. 

Sec.  260.  When  any  real  estate  c*annot  be  divided 
without  prejudice  or  inconvenience  to  the  owners,  the 
])robate  court  may  assign  the  whole  to  one  or  more  of 
the  parties  entitled  to  shares  therein  who  will  accept  it, 
always  preferring  the  males  to  the  females,  and  among 
children  preferring  the  elder  to  the  younger;  provided, 
the  party  accepting  the  whole  shall  pay  to  the  other 
parties  interested  their  just  proportion  of  the  true  value 
thereof,  or  shall  secure  the  same  to  their  satisfaction  ;  or, 
in  case  of  the  minority  of  such  party  or  parties,  then  to 
the  satisfaction  of  his  or  her  guardian;  and  the  true 
value  of  the  estate  shall  be  ascertained  and  reported  bj 
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Sec.  267.  When  any  tract  of  land  or  tenement  shall 
be  of  greater  value,  than  either  party's  share  in  the  estate 
to  be  divided,  and  cannot  be  divided  without  injury  to  the 
same,  it  may  be  set  off  by  the  commissioners  appointed  to 
make  the  partition  to  either  of  the  parties  who  will  accept 
it,  giving  preference  as  prescribed  in  the  preceding  sec- 
tions; provided^  the  party  so  accepting  shall  pay  or 
secure  to  one  or  more  of  the  others  such  sums  as  the 
commissioners  shall  award  to  make  the  partition  equal, 
and  the  commissioners  shall  make  their  award  accord- 
ingly. But  such  partition  shall  not  be  established  by  the 
court  imtil  the  sums  so  awarded  shall  be  paid  to  the 
parties  entitled  to  the  same  or  secured  to  their  satisfac- 
tion. 

Sec.  268.  When  it  cannot  be  otherwise  fairly  divid- 
ed, the  whole  or  any  part  of  the  estate,  real  or  personal, 
may  be  recommended  by  the  commissioners  to  be  sold ; 
and  if  the  report  be  coniirmed,  the  court  may  order  a 
sale  by  the  executor  or  administrator,  or  by  a  commis- 
sioner appointed  for  that  purpose,  and  distribute  the 
proceeds.  The  sale  shall  be  conducted  and  reported 
upon  and  coniirmed  in  the  same  manner  and  under  the 
same  rules  as  in  ordinary  cases  of  sales  of  land  by  an 
administrator  under  this  act. 

Sec.  269.  When  a  partition  of  real  estate  among 
heirs  or  devisees  shall  be  required,  and  such  real  estate 
shall  be  in  common  and  undivided  with  the  real  estate 
of  any  other  person,  the  commissioner  shall  first  divide 
and  sever  the  estate  of  the  deceased  from  the  estate  in 
which  it  lies  in  common,  and  such  division  so  made  and 
established  by  the  probate  court  shall  be  binding  upon  all 
the  persons  interested.  Upon  application  by  petition  of 
the  heirs  or  creditors,  or  any  of  them,  the  probate  court 
may  authorize  the  executor  or  administrator  to  bring 
suit  for  such  partition  in  the  district  court.  Such  suit 
may  also  be  brought  by  the  executor  when  so  authorized 
by  the  will. 

Sec  270.  Before  any  partition  shall  be  made  or  any 
estate  divided,  as  provided  in  this  chapter,  guardians 
shall  be  appointed  for  all  minors  and  insane  persons 
interested  in  the  estate  to  be  divided ;  and  some  discreet 
person  shall  be  appointed  to  act  as  agent  for  such  parties 
as  reside  out  of  this  Territory,  or  an  attorney  for  all 
absent  heirs  and  persons  interested ;  and  notice  shall  be 
given  to  all  parties  interested  in  the  partition,  their  guar- 
dians, agents  and  attorneys  by  the  commissioners  of  the 
time  when  they  shall  proceed  to  make  partition.  The 
ioommisioners  mav  take  testimonv,  order  survevs,  and 


rrOIJATK    ri{ACTI€E    ACT  295 

take  such  other  steps  as   may  be   necessary  to  enable 
them  to  form  a  jii-dgment  upon  the  matters  before  them. 

Sfc.  271.  The  commissioners  shall  make  report  of  Report  may 
their  proceedings,  and  of  the  partition  agreed  upon  by  ^^  set  aside, 
them,  to  the  probate  court  in  writing,  and  the  court 
may,  for  sufficient  reasons,  set  aside  such  report,  and 
commit  the  same  to  the  same  commissioners  or  appoint 
others  ;  and  when  such  report  shall  be  finally  confirmed, 
a  certified  copy  of  partition  made  thereon,  attested  by 
the  clerk  under  the  seal  of  the  court,  shall  be  recorded 
in  the  office  of  the  recorder  of  the  county  where  the 
lands  lie. 

Sec.    272.      When   the   probate   court   shall  make  a  when  com- 
decree  assigning  the  residue  of  any  estate  to  one  or  more  JJJJt  news-^ 
persons  entitled  to  the  same,  it  'shall  not  be  necessary  to  ^^^y- 
appoint  commisioners  to  make  partition  or  distribution 
of  such  estate,  unless  the  parties  to  whom  the  assign- 
ment shall  be  decreed,  or  some  of  them,  shall  require 
that  such  partition  shall  be  made. 

Sr.c.  273.  All  questions  as  to  advancements  made,  Advance- 
or  alleged  to  have  been  made,  by  the  deceased  to  any  °^^"^^- 
heirs  may  be  heard  and  determined  by  the  probate  court, 
and  sliall  be  specified  in  the  decree  assigning  and  dis- 
tributing the  estate  and  in  the  warrant  to  the  commission- 
ers, and  the  final  decree  of  the  probate  court  shall  be 
binding  on  all  parties  interested  in  the  estate. 

Sec  274.  When  any  estate  shall  be  assigned  by  Aeent  for 
decree  of  the  court,  or  distributed  by  commissioners,  as  ^^^^"•^®^^- 
provided  in  this  chapter,  to  any  person  resident  out  of 
this  Territory  and  having  no  agent  therein,  and  it  shall 
be  necessary  that  some  person  be  authorized  to  take  pos- 
session and  charge  for  the  benefit  of  such  absent  person, 
the  court  may  appoint  an  agent  for  that  purpose,  and 
authorize  him  to  take  charge  of  such  estate,  as  well  as  to 
act  for  such  absent  person  in  the  partition  and  distribu- 
tion. 

8kc.  275.     Such  agent  shall  give  a  bond  to  tbe  judge  Bond  of 
of  probate,  to  be  approved  by  him,  faithfully  to  manage  '^"^^  ^°^^^ 
and  account  for  such  estate  before  h-e  shall  be  authorized 
to  receive  the  same;    and  the  court   appointing   such 
agent  may  allow  a  reasonable  sum  out  of  the  profits  of 
the  estate  for  his  services  and  expenses. 

Sh:c.  276.     When  the  estate  shall  remain  in  the  hands  Unclaimed 
of  the  agent  unclaimed  for  one  year,  it  shall  be  sold  under  ^"^*'^' 
the  order  of  the  court,  and  the  proceeds,  deducting  the 
expenses  of  the  sale  to  be  allowed  by  the  court,  shall  be 
paid  into  the  Territorial  treasury.     When  the  payment 
is  made,  the  agent  shall  take  from  the  treasurer  duplicate 
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receipts,  one  of  which  he  shall  file  in  the  office  of  the 
territorial  controller  and  the  other  in  the  probate  court. 

Sec.  277.  The  agent  shall  be  liable  on  his  bond  for 
the  care  and  preservation  of  the  estate  while  in  his  hands 
and  for  the  payment  of  the  proceeds  of  the  sale,  as  re- 
quired by  the  preceding  section,  and  may  be  sued  there- 
on by  any  person  interested. 

Sec.  278.  When  any  person  shall  claim  the  money 
paid  into  the  treasury,  the  probate  court  making  the  dis- 
tribution, being  lirst  satisfied  of  his  right,  shall  grant 
him  a  certificate  under  seal ;  and  upon  the  presentation 
of  the  certificate  to  the  territorial  controller,  he  shall  draw 
his  warrant  on  the  treasurer  for  the  amount. 

Sec.  279.  When  the  estate  has  been  fully  adminis- 
tered, and  it  is  shown  by  the  executor  or  administrator, 
by  the  production  of  satisfactory  vouchers,  that  he  has 
paid  all  sums  of  money  due  from  him,  and  delivered  up, 
under  order  of  the  court,  all  the  property  of  the  estate 
to  the  parties  entitled,  and  performed  all  acts  lawfully 
required  of  him,  the  court  shall  make  a  decree  discharg- 
ing him  from  all  liability  to  be  incurred  thereafter. 

Sec.  280.  The  final  settlement  of  an  estate  shall  not 
prevent  a  subsequent  issuance  of  letters  testamentary  or 
of  administration  with  the  will  annexed  should  other 
property  of  the  estate  be  discovered  or  should  it  become 
necessary  or  proper  from  any  cause  that  letters  should 
be  again  issued. 


CHAPTER  XI. 
Removal  of  Executors  and  Administrators  in 

Certain  Cases. 
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Section  281.  Suspension  of  powers  of  executors,  etc. 

282.  Special  administrators,  suspension  of, 

283.  Proceedings  on;  who  may  appear. 

285.  Executor  absconding. 

286.  Attachment  to  compel  attendance. 

Sec.  281.  Whenever  the  probate  judge  has  reason  to 
believe,  from  his  own  knowledge  or  from  credible  in- 
formation, that  any  executor  or  administrator  has  wasted, 
embezzled  or  mismanaged,  or  is  about  to  waste  or  em- 
bezzle the  property  of  the  estate  committed  to  his  charge, 
or  has  committed,  or  is  about  to  commit  a  fraud  upon 
the  estate,  or  has  been  incompetent  to  act,  or  has  perma- 
nently removed  from  the  Territory,  or  has  wrongfully 
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neglected  the  estate,  or  has  long  neglected  to  perform 
the  necessary  acts  of  such  executor  or  administrator,  it 
shall  be  his  duty,  by  an  order  entered  upon  the  minutes 
of  the  court,  to  suspend  the  powers  of  such  executor  or 
administrator  until  the  matter  can  be  investigated. 

Sec.  282.  During  the  suspension  of  the  powers  of 
the  executor  or  administrator,  under  the  authority  of  the 
preceding  section,  the  probate  jndge  or  court  may,  if  the 
condition  of  the  estate  requires  it,  appoint  a  special  ad- 
ministrator to  take  charge  of  the  effects  of  the  estate, 
who  shall  give  the  bond,  and  account  as  other  special 
administrators  are  required  to  do. 

Sec.  283.  When  such  suspension  has  been  made, 
notice  thereof  shall  be  given  to  the  executor  or  adminis- 
trator, and  he  shall  be  cited  to  appear  and  show  cause 
why  his  letters  should  not  be  revoked.  If  he  fail  to 
appear  in  obedience  to  the  citation,  or,  if  appearing,  the 
court  shall  be  satisfied  that  there  exists  cause  for  his 
removal,  his  letters  shall  be  revoked,  and  letters  of  ad- 
ministration granted  anew  as  the  case  may  require. 

Sec.  284.  At  the  hearing  any  person  interested  in 
the  estate  may  appear  and  tile  his  allegations  in  wTitmg, 
showing  that  the  executor  or  administrator  should  be 
removed.  Such  allegations  shall  be  heard  and  deter- 
mined by  the  court. 

Sec.  285.  If  the  executor  or  administrator  has  ab- 
sconded or  concealed  himself,  or  has  removed  or  absented 
himself  from  the  Territory,  notice  may  be  given  of  the 
pendency  of  the  proceedings,  by  publication,  in  such 
manner  as  the  court  may  direct;  and  the  court  may 
proceed  upon  such  notice  as  if  the  citation  had  been 
personally  served. 

Sec.  286.  In  the  proceedings  authorized  by  the  pre- 
ceding sections  of  this  chapter  for  the  removal  of  an 
executor  or  administrator  the  court  may  compel  his 
attendance  by  attachment,  and  may  compel  him  to 
answer  questions  on  oath  tonching  his  administration ; 
and  upon  his  refusal  so  to  do,  may  commit  him  until  he 
obej^,  or  may  revoke  his  letters,  or  both. 
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CHAPTER  XII. 

Miscellaneous    Proceedings. 

Section  287     Executor  may  refer  claim  to  referees. 
288.    Proceedings  on  reference. 
<J89.    Persons  interested  may  contest  validity  of  claim. 
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Section  290.  Orders,  etc.,  to  be  entered  ;  personal  notice,  hoM'  given, 

292.  Citation,  how  served  and  returned. 

294.  Clerk  of  court,  powers  of;  process, 

296.  Form  of  practice  ;  taking  testimony  in  other  counties. 

297.  Issue  of  fact ;  costs. 

i98.  Att(  ruej'for  minors,  etc. ;  compensation. 

299.  Decree  of  homestead  to  be  certified. 

3t0.  Appeals  to  district  court,  when  and  how  taken. 

302.  When  cognizable,  papers  relative  to,  to  clerk  of  district  court. 

304.  May  be  reversed  or  afflrmed. 

305.  Trial  by  jury  ;  costs  of. 

307.  Affirmance,  etc.,  to  be  certified. 

308.  Appeal  to  Supreme  Court ;  when  taken  ;  how  made. 
310.  Statement  of  case  ;  reversal  or  aflirmation  ;  costs. 

313.  Appeals,  when  complete. 

314.  Executor,  etc.,  removed  ;  successor  of. 
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Sec  287.  If  the  executor  or  administrator  doubt  tlie 
correctness  of  any  claim  presented  to  him,  he  may  enter 
into  an  agreement  in  writing  with  the  claimant  to  refer 
the  matter  in  controversy  to  some  disinterested  person 
or  persons  to  be  approved  by  the  probate  judge.  Upon 
tiling  the  agreement  and  approval  of  the  probate  judge 
in  the  office  of  the  clerk  of  the  district  court  for  the 
county  in  which  the  letters  testamentary  or  of  adminis- 
tration w^ere  granted,  the  clerk  shall,  either  in  vacation 
or  term,  enter  a  minute  of  the  order  referring  the  matter 
in  controversy  to  tlie  person  selected ;  or  if  the  parties 
consent,  a  reference  may  be  had  in  the  probate  court, 
and  the  report  of  the  referees,  if  confirmed,  shall  estab- 
lish or  reject  the  claim  the  same  as  if  it  had  been  allowed 
or  rejected  by  the  executor  or  administrator  and  the 
probate  judge. 

Sec.  288.  The  referees  shall  thereupon  proceed  to 
hear  and  determine  the  matter,  and  make  their  report 
thereon  to  the  court  in  which  the  appointment  shall  have 
been  entered.  The  same  proceedings  shall  be  had  in  all 
respects,  and  the  referees  shall  have  the  same  powers,  be 
entitled  to  the  same  compensation,  and  subject  to  the 
same  control  as  in  other  cases  of  reference.  The  court 
may  set  aside  the  referees,  or  appoint  others  in  their 
place,  or  may  set  aside  or  confirm  the  report,  and  adjudge 
the  costs  as  in  actions  against  executors  or  administra- 
tors, and  the  judgment  of  the  court  thereon  shall  be 
valid  and  effectual  in  all  respects,  as  if  the  same  had 
been  rendered  in  a  suit  commenced  by  ordinary  process. 

Sec.  289.  Any  creditor  or  other  person  interested 
in  the  settlement  of  an  estate  may  contest  the  validity 
or  correctness  of  any  claim  against  such  estate,  whether 
the  same  has  been  allowed  by  the  executor  or  adminis- 
trator or  not,  and  may  recpii'^e  the  same  to  be  regularly 
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proved  and  established  in  the  probate  court  in  due  form 
of  law. 

Sec.  290.  All  orders  and  decrees  made  by  the  pro- 
bate court  during  its  terms  shall  be  entered  at  length  in 
the  minute  book  of  the  court,  and  also  all  orders  which 
the  probate  judge  is  empowered  to  make  out  of  term 
time,  and  which  are  by  this  act  specially  required  to  be 
so  entered.  Upon  the  close  of  each  term,  the  judge 
shall  sign  the  minutes  of  the  proceedings.  When  any 
publication  is  ordered,  such  publication  shall  be  made 
daily,  or  otherwise,  as  often  during  the  prescribed  period 
as  the  paper  is  regularly  issued,  unless  otherwise  provided 
in  this  act.  The  court  or  judge  may,  however,  prescribe 
^  less  number  of  publications  during  the  period  pre- 
scribed. 

Sec  291.     Whenever  personal  notice  is  required  by 

this  act,  or  the  act  to  provide  for  the  appointment  and 

prescribe  the  duties  of  guardians,  to  be  given  to  any 

party  to  a  proceeding  in  the  probate  court,  and  no  other 

mode  of  giving  notice  is  prescribed,  it  shall  be  given  by 

•citation,  issued  from  the  court,  signed  by  the  clerk,  and 

under  the  seal  of  the  court,  directed  to  the  sheriif  of  the 

proper  county,  and  requiring  him  to  cite  such  person  to 

appear  before  the  court  or  judge,  as  the  case  may  be,  at  a 

tim'e  and  place  to  be  named  in  the  citation ;  or  the  citation 

May  be  addressed  directly  to  the  party  to  be  cited,  and 

may  be  served  in  like  manner  as  a  summons  issued  from 

the  district  court.     In  the  body  of  the  citation  shall  be 

briefly  stated,  the  nature  or  character  of  the  proceeding. 

Sec.  29$.  The  officer  to  whom  the  citation  is  direct- 
ed shall  serve  it  by  delivering  a  copy  to  the  person 
therein  named,  or  to  each  of  them  if  there  be  more  than 
one,  and  shall  return  the  original  to  the  court  according 
to  its  direction,  endorsing  thereon  the  time  and  manner 
of  service.  All  proofs  of  publication,  or  other  mode  or 
modes  of  giving  notice  or  serving  papers,  may  be  made 
by  the  affidavit  of  any  person  competent  to  be  a  witness, 
which  affidavit  shall  be  tiled,  and  shall  constitute  jprima 
facie  evidence  of  such  publication  or  notice  of  service. 

Sec  293.  When  no  other  time  is  specially  prescribed, 
citation  shall  be  served  at  least  five  days  before  the 
return  day  thereof. 

Sec  294.  Unless  otherwise  specially  prescribed,  the 
clerk  of  the  probate  court  shall  have  power  to  administer 
all  oaths  necessary  and  proper  to  be  taken  touching  any 
matter  pending  in  the  probate  court  or  in  any  manner 
connected  with  any  proceedings  of  which  the  court  has 
jurisdiction,  and  lie  shall  have  power  to  issue  citations 
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and  subpa^nas  upon  the  application  of  any  party  without 
the  order  of  the  judge,  except  in  those  cases  in  which 
such  order  is  specially  required  by  law  for  the  issuing 
of  a  citation. 

Sec.  295.  All  writs  and  processes  issued  from  the 
probate  coui-t  shall  be  signed  by  the  clerk  and  authenti- 
cated Avith  the  seal  of  the  court,  except  subpoBuas,  notices 
and  publications,  which  need  not  be  under  seal. 

Sec.  296.  The  practice  in  the  district  court  shall  be 
applicable  to  proceedings  in  the  probate  court  so  far  as 
the  same  does  not  conflict  with  any  enactment  specially 
applicable  to  the  probate  court  or  is  not  inconsistent  with 
the  provisions  of  this  act  or  the  act  to  provide  for  the 
appointment  and  prescribe  the  duties  of  guardians.  For 
the  purpose  of  taking  the  testimony  of  a  w^itness  or  wit- 
nesses in  other  counties  of  this  Territory,  or  in  other 
States,  Territories  and  countries,  a  commission  may  be 
issued  whenever,  in  the  discretion  of  the  court  or  probate 
judge,  the  same  may  be  ordered ;  and  when  ordered,  the 
formalities  attending  the  issuance,  execution  and  return 
thereof  shall  be  similar  to  those  prescribed  in  the  cas(i 
of  a  commission  issued  from  the  district  court,  so  far  as 
the  same  are  applicable.  When  issued  ex  parte^  no 
cross-interrogatories  shall  be  necessary,  nnless  by  direc- 
tion of  the  court  or  probate  judge ;  nor  shall  notice  be 
necessary  unless  the  court  or  juclge  shall  so  order.  The 
court  or  judge  may  annex  cross-interrogatories,  or  may 
refer  the  matter  to  a  referee,  to  be  by  him  appointed  for 
that  purpose,  and  when  notice  is  so  ordered,  the  court  or 
judge  shall  prescribe  the  mode  of  giving  such  notice — 
whether  by  personal  service,  or  by  posting  notices,  or  by 
publication. 

Sec.  297.  All  issues  of  fact  shall  be  disposed  of  in  the 
same  manner  as  is  by  law  provided  upon  the  trial  of  issues 
of  fact  in  the  district  court.  All  questions  of  costs  may 
be  determined  by  the  probate  court,  and  execution  may 
issue  therefor  in  accordance  with  the  order  of  the  pro- 
bate court. 

Sec.  298.  When  upon  any  proceeding  in  an  estate 
an  attorney  has  been  appointed  for  minors  or  absent 
persons  in  interest  in  the  estate,  such  attorney  shall  rep- 
resent such  parties  in  any  subsequent  proceedings  had, 
unless  on  such  subsequent  proceedings  another  person  be 
appointed,  and  provided  such  attorney  be  present  in 
court  in  such  subsequent  proceedings.  When  any  such 
attorney  has  been  appointed,  and  when  the  probate 
judge  has  appointed  a  referee  to  take  proofs,  make  com- 
putation, or  perform  other  service,  reasonable  compensa- 
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tlon  ni:^y  be  allowed  out  of  the  estate  to  such  attorney 
and  to  each  referee  for  the  service  he  may  have  ren- 
dered. 

Sec.  299.  When  a  decree  is  rendered  setting  apart  a 
lioniestead,  or  making  distribution  of  real  estate,  or  de- 
termining any  other  matter  affecting  the  title  to  real 
estate,  a  certified  copy  of  such  decree  shall  be  recorded 
in  the  office  of  the  recorder  of  the  county  in  which  the 
land  is  situated. 

Sec.  300.  Any  person  interested  in,  or  to  be  affected 
by,  and  who  shall  be  aggrieved  by  any  order,  allow- 
ance, sentence,  decree  or  denial  of  any  probate  court  or 
judge,  or  any  other  act  in  his  official  capacity,  may  ap]3eal 
therefrom  to  the  district  court  of  the  judicial  district  in 
which  said  probate  court  is  held. 

Sec.  301.  The  appeal  may  be  taken  within  twenty 
pays  after  the  order,  allow^ance,  sentence,  decree,  denial, 
or  any  other  official  act  of  tlie  probate  court  or  judge  is 
made  and  entered  in  the  minutes  of  the  court.  It  shall 
be  made  by  filing  with  the  clerk  of  the  probate  court  a 
notice  stating  the  appeal  from  the  order,  decree,  judg- 
ment, sentence  or  allow^ance,  or  some  specific  part  there- 
of, and  by  executing  an  undertaking  in  the  same  manner 
and  to  the  same  effect  as  upon  appeal  from  the  district 
court  to  the  Supreme  court. 

Sec.  302.  Appeals  shall  be  cognizable  at  the  next 
term  of  the  district  court  which  shall  be  holden  after  the 
expiration  of  twenty-four  days  after  such  appeal  shall 
have  been  perfected. 

Sec.  303.  Upon  such  appeal  being  perfected,  and 
upon  the  clerk  of  said  court  being  paid  the  fees  allowed 
him  by  law  for  the  services  herein  required  of  him,  he 
shall  immediately  transmit  to  the  clerk  of  the  district 
court,  under  his  official  seal,  a  transcript  of  the  record, 
proceedings  and  all  papers  relative  to  the  cause  appealed 
from. 

Sec.  304.  The  court  above  mav  reverse  or  affirm,  in 
whole  or  in  part,  the  sentence  or  proceeding  appealed 
from,  and  may  make  such  decree  or  order  therein  as  the 
judge  of  the  probate  court  should  have  made,  and  shall 
remit  the  case  to  the  court  from  whence  it  came  for 
further  proceedings,  unless  such  reversal  or  affirmance 
be  appealed  from  as  hereinafter  provided. 

Sec.  305.  If  upon  hearing  an  appeal  in  the  district 
court  any  question  of  fact  shall  occur  that  is  proper  for 
a  jury  to  try,  the  court  shall,  upon  application,  cause  it 
to  be  tried  by  a  jury  upon  such  issue  of  fact,  to  be 
formed  under  the  direction  of  the  court. 
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Costs,  how  Sec.  306*  If  tlie  decision  be  affirmed,  the  district 
court  shall  award  costs,  to  be  paid  by  the  party  appeal- 
ing, either  personally  or  out  of  the  estate  of  the  deceased,, 
as  he  shall  direct.  If  the  decision  be  reversed,  costs 
shall,  in  like  manner,  be  awarded  against  the  party  main-' 
taining  the  decision  of  the  probate  judge  or  court,  either 
personally  or  out  of  the  estate  of  the  deceased. 

Sec  307.  Such  affirmance,  or  such  reversal,  shall  be- 
certified  to  the  probate  court  or  judge  whose  decision 
was  appealed  from  by  the  district  court,  with  the  award 
of  costs  made  by  him.  Such  probate  judge  shall  enforce; 
the  payment  of  the  costs  so  awarded  in  the  same  manner 
as  if  such  award  had  been  made  by  him. 

Sec.  308.  Any  person  interested  in,  or  affected  by,, 
and  aggrieved  by  the  decision  of  the  district  court,- 
affirming,  revei'sing  or  modifying  the  decision,  sentence 
or  order  of  the  probate  court  or  judge,  may  appeal  to 
the  Supreme  Court  of  this  Territory ;  provided^  that  if 
the  amount,  exclusive  of  costs,  does  not  equal  one  thou- 
sand dollars,  the  court  or  judge  shall  order  the  case  to- 
be  remitted  to  the  probate  court,  that  the  recovering 
party  shall  have  execution  for  his  costs. 

Sec  309.  The  appeal  provided  for  in  the  preceding 
courtrhow  section  may  be  taken  within  twenty  days  after  the  order^ 
taken.  dccrcc  or  judgment  is  made  and  entered  in  the  minutes 
of  the  court.  It  shall  be  made  by  filing  with  the  clerk 
of  the  district  court  a  notice  stating  the  appeal  from  the 
order,  decree,  or  judgment,  or  some  specific  part  thereof, 
and  by  executing  an  undertaking  or  giving  security  on 
such  appeal  in  the  same  jnanner  and  to  the  same  extent 
as  upon  other  appeals  to  the  Supreme  Court  from  the 
district  court. 

Sec  310.  If  a  party  wlio  has  the  right  to  appeal  to 
the  Supreme  Court  wishes  a  statement  of  the  case  to  be 
annexed  to  the  record,  he  shall  prepare  and  file  the  same 
within  five  days  after  the  entry  of  the  order,  judgment 
or  decree. 

Sec  311.  Upon  an  appeal  from  the  District  Court, 
as  hereinbefore  provided,  the  appellate  court  may  reverse, 
affirm,  or  modify  the  judgment,  order  or  decree  appealed 
from  in  the  respect  mentioned  in  the  notice  of  appeal, 
and  as  to  any  or  all  of  the  parties,  and  shall  certify  the 
same  to  the  district  court  appealed  from. 

Sec  312.  When  it  is  not  otherwise  prescribed  by  law, 
the  probate  court,  or  the  Supreme  Court,  on  appeal,  may, 
in  its  discretion,  order  costs  to  be  paid  by  any  party  to  the 
proceedings,  or  out  of  the  estate,  as  justice  may  require. 
Execution  for  costs  may  issue  out  of  the  probate  court. 
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Sec.  313.     The  appeal  of  any  executor  or  administra-  Appeals, 
tor  to  the  district  court,  or  to  the  Supreme  Court,  as   piete-^^"^* 
herein  provided  for,  who  has  given  an  official  bond,  shall 
be  complete  and  effectual  without  the  undertaking  here- 
inbefore required. 

Sec.  314.     When  an  order  or  decree  appointing  an  Eflfect  of  re- 
executor  or  administrator  or  guardians  shall  bd  reversed  ^*^"^  * 
on  appeal,  all   lawful  acts  in  administration  upon  the 
estate  performed  by  such  executor,  administrator  or  guar- 
dian, if  he  shall  qualify,  shall  be  as  valid  as  if  such  order 
or  decree  had  been  affirmed.     When  any  executor  or  Resigna- 
administrator  resigns  or  is  removed,  a  successor  may  be  mova?o/ex- 
appointed,  if  a  necessity  therefor  exists,  without  again  SS?it(?r 
proving  the  death  and  residence  of  the  testator  or  in- 
testate. 


CHAPTEH  XIII. 
Descents    and    Diatribution. 

Sectiow  315.  Descents  and  distribution; 

316.  Illegitimate  child. 

318.  Degrees  of  kindred,  how  computed< 

819.  Advancements. 

324,  Inheritance  of  husband  and  wife. 

325.  By  right  of  representation. 

Sec.    315.     When  any  person  having  title   to   any  Descents 
estate  not  otherwise  limited  by  marriage  contract  shall  bution!^"^ ' 
die  intestate  as  to  such  estate,  it  shall  descend  and  be 
distributed^  subject  to  the  payment  of  his  or  her  debts,  in 
the  following  manner ; 

First — 'If  there  be  a  surviving  husband  or  wife,  and 
only  one  child,  or  the  lawful  issue  of  one  child,  in  equal 
shares  to  the  surviving  husband  or  wife  and  child,  or 
issue  of  such  child.  If  there  be  a  surviving  husband  or 
wife,  and  more  than  one  child  living,  or  one  child  living 
and  the  lawful  issue  of  one  or  more  deceased  children, 
one-third  to  the  surviving  husband  or  wife,  and  the  re- 
mainder, in  equal  shares,  to  his  or  her  children  and  to 
the  lawful  issue  of  any  deceased  child  by  right  of  repre- 
sentation. If  there  be  no  child  of  the  intestate  living 
at  his  or  her  death,  the  remainder  shall  go  to  all  of  his 
or  her  lineal  descendants ;  and  if  all  the  said  descendants 
are  in  the  same  degree  of  kindred  to  the  intestate,  they 
shall  share  equally ;  otherwise,  they  shall  take  according 
to  the  right  of  representation. 
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Descenif.  SsGond — If  lic  01'  slie  shall  leave  no  issue,  tbe  estate- 

bution?  ^^'    shall  go  ill  equal  shares  to  the  surviving  husband  or  wife 

and  to  the  intestate's  father.     If  he  ur  she  shall  leave  no 

issue,  or  husband  or  wife,  the  estate  shall  go  to  his  or  her 

father. 

Third — If  there  be  no  issue,  nor  husband,  nor  wife, 
nor  father,  then  in  equal  shares  to  the  brothers  and 
sisters  of  the  intestate,  and  to  the  children  of  anv  deceased 
brother  or  sister  by  right  of  representation ;  j)rovided^. 
that  if  he  or  she  shall  leave  a  mother  also,  she  shall  take 
an  equal  share  with  the  brothers  and  sisters. 

Fourth — If  the  intestate  shall  leave  no  issue,  nor  hus- 
band, nor  wife,  nor  father,  and  no  brother  or  sister  living 
at  his  or  her  death,  the  estate  shall  go  to  his  or  her 
mother,  to  the  exclusion  of  the  issue  (if  any)  of  deceased, 
brothers  or  sisters. 

Fifth — If  the  intestate  shall  leave  a  surviving  husband 
or  wife,  and  no  issue,  and  no  father,  mother,  brother  or 
sister,  the  whole  estate  shall  go  to  the  surviving  husband 
or  wife. 

Sixth — If  the  intestate  shall  leave  no  issue,  nor  hus- 
band, nor  wife,  and  no  father,  mother,  brother  nor  sister, 
the  estate  shall  go  to  the  next  of  kin  in  equal  degree ; 
excepting  that,  when  there  are  two  or  more  collateral 
kindred  in  equal  degree,  but  claiming  through  different 
ancestors,  those  who  claim  through  the  nearest  ancestors 
shall  be  preferred  to  those  claiming  through  an  ancestor 
more  remote  ;  provided^  however^ 

Seventh — If  any  person  shall  die  leaving  several  chil- 
dren, or  leaving  one  child,  and  the  issue  of  one  or  more 
other  children,  and  any  such  surviving  child  shall  die 
under  age,  and  not  having  been  married^  all  the  estate 
that  came  to  the  deceased  child  by  inheritance  from  such 
deceased  parent  shall  descend  in  equal  shares  to  the 
other  children  of  the  same  parent  and  to  the  issue  of  any 
such  other  children  who  shall  have  died  by  right  of  rep- 
resentation. 

Eighth — If  at  the  death  of  such  child  who  shall  die 
under  age,  and  not  having  been  married,  all  the  other 
children  of  his  said  parent  shall  also  be  dead,  and  any  of 
them  shall  have  left  issue,  the  estate  that  came  to  such 
child  by  inheritance  from  his  said  parent  shall  descend 
to  all  the  issue  of  other  children  of  the  same  parent; 
and  if  all  the  said  issue  are  in  the  same  degree  of  kin- 
dred to  said  child,  they  shall  share  the  said  estate  equally; 
otherwise,  they  shall  take  according  to  the  right  of  rep- 
resentation. 
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Ninth— \1  the  intestate  shall  leave  no  husband  or 
^ife,  nor  kindred,  the  estate  shall  escheat  to  the  Terri- 
tory for  the  su])port  of  common  schools. 

Sec.  316.  Every  illegitimate  child  shall  be  considered 
as  an  heir  of  the  person  who  shall,  in  writing,  signed  in 
the  presence  of  a  competent  witness,  have  acknowledged 
himself  to  be  the  father  of  such  child ;  and  shall  in  all 
cases  be  considered  as  heir  of  his  mother,  and  shall  in- 
herit his  or  her  estate,  in  whole  or  in  part,  as  the  case 
may  be,  in  the  same  manner  as  if  he  had  been  born  in 
lawful  wedlock  ;  but  he  shall  not  be  allowed  to  claim,  as' 
representing  his  father  or  mother,  any  part  of  the  estate 
of  his  or  her  kindred,  either  lineal  or'  collateral,  unless 
before  his  death  his  parents  shall  have  iritermarried,  and 
his  father,  after  such  marriage,  shall  have  acknowledged 
him  as  aforesaid,  or  adopted  him  into  his  family ;  in  which' 
case  such  child  and  all  the  legitimate  children  shall  be 
considered  as  brothers  and  sisters,  and  on  the  death  of 
either  of  them  intestate  and  without  issue,  the  others  shall 
inherit  his  estate,  and  be  his  heirs,  as  hereinbefore  pro^' 
vided,  in  like  manner  as  if  all  the  children  had  been 
legitimate ;  saving  to  the  father  and  mother  respectively 
their  rights  in  the  estate  of  all  the  said  children,  as  pro- 
vided hereinbefore,  in  like  manner  as  if  all  had  been 
legitimate.  The  issue  of  all  marriages  deemed  null  in 
law,  or  dissolved  by  divorce,  shall  be  legitimate. 

Sec.  317.  If  any  illegitimate  child  shall  die  intestate, 
without  lawful  issue,  his  estate  shall  descend  to  his 
mother,  or,  in  case  of  her  decease,  to  her  heirs-at-law. 

Sec.  318.  The  degrees  of  kindred  shall  be  computed 
according  to  the  rules  of  the  civil  law,  and  kindred  of 
the  half  blood  shall  inherit  equally  with  those  of  the 
whole  blood  in  the  same  degree,  unless  inheritance  come 
to  the  intestate  by  descent,  devise  or  gift  of  some  one  of 
his  ancestors,  in  which  case  all  those  who'  are  not  of  the 
blood  of  such  ancestors  shall  be  excluded  from  such  in- 
heritance. 

Sec.  319.  Any  estate,  real  or  personal,  that  may  have 
been  given  to  the  intestate  in  his  lifetime  as  an  advance- 
ment to  any  child,  or  other  lineal  descendant,  shall  be 
considered  as  a  part  of  the  estate  of  the  intestate,  so  far 
as  it  regards  the  division  and  distribution  thereof  among 
his  issue,  and  shall  be  taken  by  such  child  or  other  lineal 
descendant  toward  his  share  of  the  estate  of  the  intestate. 

Sec.  320.  If  the  amount  of  such  advancement  shall 
exceed  the  share  of  the  heir  so  advanced,  he  shall  be  ex- 
cluded from  any  further  portion  in  the  division  and  dis- 
tribution of  the  estate,  bu^  he  shall  not  be  required  to' 
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refund  any  part  of  such  advancement ;  and  if  the  amount 
so  received  shall  be  less  than  his  share,  he  shall  be  en- 
titled to  as  much  more  as  will  give  him  his  full  share  of 
the  estate  of  the  deceased. 

Sec.  321.  All  gifts  and  grants  shall  be  deemed  to 
have  been  made  in  advancement  if  they  are  expressed  in 
the  gift  or  grant  to  be  so  made,  or  if  charged  in  writing 
by  the  intestate  as  an  advancement,  or  acknowledgment 
in  writing  as  sucli,  by  the  child  or  other  descendant. 

Sec.  322.  If  the  value  of  the  estate  so  advanced  shall 
be  expressed  in  the  conveyance,  or  in  the  charge  thereof 
made  by  the  intestate,  or  in  the  acknowledgment  of  the 
party  receiving  it,  it  shall  be  considered  as  of  that  value 
in  the  division  and  distribution  of  the  estate ;  otherwise, 
it  shall  be  estimated  according  to  its  value  when  given 
as  nearly  as  the  same  can  be  ascertained. 

Sec,  323.  If  any  child  or  other  lineal  descendant  so 
advanced  shall  die  before  the  intestate,  leaving  issue,  the 
advancement  shall  be  taken  into  consideration  in  the 
division  and  distribution  of  the  estate,  and  the  amount 
thereof  shall  be  allowed  accordingly  by  the  representa- 
tives of  the  heirs  so  advanced,  in  like  manner  as  if  the 
advancement  had  been  made  directly  to  them. 

Sec.  324.  The  provisions  of  this  act  as  to  the  inher- 
itance of  the  husband  and  wife  from  each  other  apply 
only  to  the  separate  property  of  the  intestate. 

Sec.  325.  Inheritance  or  succession  ''by  right  of 
representation"  takes  place  where  tlie  descendants  of 
any  deceased  heir  take  the  same  share  or  right  in  the 
estate  of  another  person  that  their  parents  would  have 
taken  if  living.  Posthumous  children  are  considered 
as  living  at  the  death  of  their  parents. 


Approved,  January  6, 1875. 


CONCERNING      GUARDIANS 
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Be  it  enacted  hy  the  Legislative  Assembly  of  the 
Territory  of  Idaho  as  follows  : 

Skctiok    1.  Appointment  of  guardians  on  petition. 

2.  When  minor  may  nominate  guardian  ;  when  not: 

3.  When  the  judge  may  appoint. 

4.  Nomination  after  fourteen. 

5.  Father  or  mother  entitled  to  be  guardian, 

6.  Guardian  to  have  custody  of  ward. 

7.  Powers  and  duties  of  guardian. 

8.  Bond  of  guardian,  conditions  of. 

9.  Maintenance  of  minor  from  his  own  property. 

10.  Father  may  appoint  guardian. 

11.  Guardian  ad  litem. 

12.  Guardians  of  insane  and  other  incompetent  persons. 

13.  When  court  shall  appoint. 

14.  Powers  and  duties  of  such  guardians. 

15.  Guardian  to  pay  debts,  etc. 

16.  To  settle  and  sue  for  all  accounts,  etc. 

17.  Manage  estate ;  maintain  ward ;  sell  real  estate* 

18.  Partition  of  real  estate. 

19.  Inventory  and  appraisement. 

20.  When  may  sell  property. 

21.  When  sale  made  upon  order  of  court, 

22.  Application  of  proceeds  of  sale. 

23.  Investment  of  proceeds. 

24.  Order  of  sale,  how  obtained. 

25.  Notice  to  next  of  kin,  etc.,  how  given ;  proceedings,  how  coh^' 

ducted. 

26.  Order,  how  served  and  published. 

27.  Hearing  of  application. 

28.  Who  examined ;  compelling  attendance. 

29.  Cost  awarded  prevailing  party, 

30.  Order  of  sale,  what  to  specify, 

31.  Bond  before  selling. 

32.  Notice  of  sale ;  proceedings  thereon, 

33.  Limit  of  order  of  sale. 
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Sbotiow  34.  Limitation  of  action  by  ward  to  recorer  estate  sbld^ 

35,  Accounts  of  guardiane. 

86.  Investment  and  management. 

37.  Removal,  resignation  and  new  appointment . 

38.  Marriage  or  return  of  sanity  terminates  guardianship . 

39.  New  bond;  discharge  of  sureties. 

40.  Bond  preserved;  action  thereon.  ^ 

41.  Limitation  of  action  on  bond. 

42.  Charges  of  wrongdoing  ;  proceedings  thereon. 

43.  Guardian  of  non-residents,  appointment  af. 

44.  Powers  and  duties  of  guardian  of  non-residents. 

45.  Bond,  inventory,  account  of  such  guardians. 

46.  The  first  appointed  to  control. 

47.  Expenses  and  compensation  allowed. 

48.  May  appoint  more  than  one  guardian. 

49.  Joint  account  verified  by  any  one  of  guardians. 

50.  Terms  of  sale  of  real  estate  ;  security  of  payment. 

51.  Removal  of  non-resident  ward's  property. 

52.  Proceedings  on  removal. 

53.  Discharge  of  person  in  possession. 

54.  Letters,  bonds,  etc.,  must  be  recorded,  where. 

55.  Power  of  judge  at  chambers;  probate  practice  act  to  apply. 

56.  Jurisdiction  of  district  court  not  affected. 
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Section  1.  The  probate  court  of  each  county,  when 
it  shall  appear  necessary  or  convenient,  may  appoint 
guardians  to  the  persons  and  estates,  or  either  of  them, 
of  minors  who  have  no  guardian  legally  appointed  by 
will,  and  who  are  inhabitants  or  residents  in  the  same 
county  where  the  estate  may  be  situated,  or  who  shall 
reside  without  the  Territory  and  have  any  estate  within 
the  county,  and  such  appointment  may  be  made  on  the 
application  by  petition  of  a  relative  or  any  person  inter- 
ested in  or  befriending  such  minor.  Before  making 
such  appointment  the  judge  sliall  cause  such  notice  to  be 
given  to  the  relatives  of  the  minor  residing  in  the  county, 
and  to  any  person  under  w^liose  care  such  minor  may  be, 
as  he  shall,  on  due  inquiry,  deem  reasonable. 

Sec.  2.  If  the  minor  is  under  the  age  of  fourteen 
years,  the' court  may  nominate  and  appoint  his  guardian;: 
and  if  he  is  above  the  age  of  fourteen  years,  he  may 
nominate  his  own  guardian,  w^ho,  if  approved  by  the 
court,  shall  be  appointed  accordingly. 

Sec.  3.  If  the  guardian  nominated  by  the  minor 
shall  not  be  approved  by  the  court,  or  if  the  minor  shall 
reside  out  of  the  Territory,  or  if,  after  being  duly  cited 
by  the  judge,  he  shall  neglect  for  ten  days  to  nominate 
a  suitable  person,  the  court  may  nominate  and  appoint 
the  guardian,  in  the  same  manner  as  if  the  minor  were 
under  the  age  of  fourteen  years. 

Sec.  4.  When  a  guardian  has  been  appointed  by  the 
court  for  a  minor  under  the  age  of  fourteen  years,  the 
minor,  at  any  time  after  he  attains  that  age,  may  nomi- 
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Tiate  Ills  own  guardian,  subject  to  the  approval  of  the 
probate  judge. 

Sec.  5.  llie  fatlier  of  the  minor,  if  living,  and  in 
case  of  his  decease,  the  mother,  while  she  remain  un- 
married, being  themselves  respectively  competent  to 
transact  their  own  business,  and  not  otherwise  unsuit- 
able, shall  be  entitled  to  the  guardianship  of  the  minor. 
Sec.  n.  If  the  minor  have  no  father  or  mother  living 
and  competent  to  have  the  care  of  the  education  of  such 
minor,  the  guardian  so  appointed  shall  have  the  custody 
and  tuition  of  his  ward. 

Sec.  T.  Every  guardian  appointed  as  aforesaid  sliall 
have  the  custody  and  tuition  of  the  minor  and  the  care 
and  management  of  the  minor's  estate  until  the  minor, 
if  a  male,  shall  arrive  at  the  age  of  twenty-one  years,  or 
shall  marry ;  and  if  a  female,  shall  arrive  at  the  age  of 
eighteen  years,  or  shall  marry ;  or  until  the  guardian 
shall  be  discharged  according  to  law. 

Sec.  8.  Before  the  order  appointing  any  one  guar- 
dian under  this  act  shall  take  eii'ect,  and  before  letters 
shall  issue,  the  judge  shall  require  of  such  person  a 
bond  to  the  minor,  with  sufficient  sureties,  to  be  approved 
by  the  judge,  and  in  such  sum  as  he  shall  order;  and 
when  the  penal  sum  of  the  bond  exceeds  two  thousand 
dollars,  each  of  the  sureties  may  become  liable  for  por- 
tions thereof,  making  in  the  aggregate  the  whole  penal 
sum.  And  said  bond  shall  be  conditioned  that  the  guar- 
dian shall  faithfully  execute  the  duties  of  his  trust  ac- 
cording to  law,  and  the  following  conditions  shall  be 
deemed  to  form  a  part  of  said  bond  without  being  ex- 
pressed therein  : 

First — To  make  a  true  inventory  of  all  the  estate, 
real  and  personal,  of  his  ward  that  shall  come  to  his  pos- 
session or  knowledge,  and  to  return  the  same  within  such 
time  as  the  iud.fre  shall  order. 

Second — To  dispose  of  and  manage  all  such  estate  ac- 
cording to  law  and  for  the  best  interest  of  the  ward,  and 
faithfully  to  discharge  his  trust  in  relation  thereto,  and  also 
in  relation  to  the  care,  custody  and  education  of  the  ward. 
Third — To  render  an  account,  on  oath,  of  the  prop- 
erty, estate  and  moneys  of  the  ward  in  his  hands,  and  all 
proceeds  or  interests  derived  therefrom,  and  of  the  man- 
agement and  disposition  of  the  same  within  three  months 
after  his  appointment  and  at  such  other  times  as  the 
court  shall  direct ;  and  at  the  expiration  of  his  trust  to 
settle  his  accounts  with  the  court,  or  with  the  ward,  if 
he  be  of  full  age,  or  his  legal  representatives,  and  to 
pay  over  and  deliver  all  the  estate,  moneys  and  effects 
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remaining  in  his  hands,  or  due  from  him,  on  such  settle- 
ment to  the  person  or  persons  wlio  shall  be  lawfully 
entitled  thereto. 

Upon  tiling  such  bond,  duly  approved,  letters  of  guar- 
dianship shall  issue  to  the  person  appointed.  In  form, 
the  letters  shall  be  substantially  the  same  as  letters  of 
administration,  and  the  oath  of  the  guardian  shall  be 
endorsed  thereon  that  he  will  perform  the  duties  of  his 
office  as  SHch  guardian  according  to  law. 

Sec.  9.  If  any  minor  w^ho  has  a  father  living  has 
property  the  income  of  which  is  sufficient  for  his  main- 
tenance and  education  in  a  manner  more  expensive  than 
his  father  can  reasonably  afford,  regard  being  had  to  the 
situation  of  the  father's  family  and  to  all  the  circum- 
stances of  the  case,  the  expenses  of  the  education  and 
maintenance  of  such  minor  may  be  defrayed  out  of  the 
income  of  his  property,  in  w^hole  or  in  part,  as  shall  be 
judged  reasonable,  and  shall  be  directed  by  the  court, 
and  charges  therefor  may  be  allowed  accordingly  in  the 
settlement  of  the  accounts  of  his  guardian. 

Sec.  10.  The  father  of  any  child  who  is  a  minor  may 
by  his  last  will  and  testament  appoint  a  guardian  or  guar- 
dians of  such  child,  whether  born  before  or  after  the 
time  of  making  such  will ;  and  in  case  of  the  death  of 
the  father,  the  mother  of  such  child  may  in  like  manner 
appoint  a  guardian  or  guardians,  if  such  child  shall  not 
then  have  any  legally  appointed  guardian ;  and  every 
testamentary  guardian  shall  give  bonds  and  qualify,  and 
shall  have  the  same  powers  and  perform  the  same  duties 
with  regard  to  the  person  and  estate  of  such  minors  as 
guardians  appointed  by  the  probate  court,  except  as  far 
as  the  said  powers  and  duties  may  have  been  legally 
moditied,  enlarged  or  changed  by  the  will  by  which  such 
guardian  w^as  appointed. 

Sec.  11.  Nothing  contained  in  this  act  shall  affect  or 
impair  the  power  of  any  court  to  appoint  a  guardian  to 
defend  the  interest  of  any  minor  interested  in  any  suit 
or  matter  pending  therein,  nor  to  appoint  or  allow  any 
person,  as  the  next  friend  of  a  minor,  to  commence  and 
prosecute  any  suit  in  his  behalf. 

Sec.  12.  Whenever  it  shall  be  represented  to  the 
probate  judge,  upon  petition  under  oath,  by  any  relative 
or  friend  of  any  insane  person,  or  of  any  person  who  by 
reason  of  extreme  old  age  or  other  cause  is  mentall}^  in- 
competent to  manage  his  property,  said  judge  shall  cause 
a  notice  to  be  given  to  the  supposed  insane  or  incompe- 
tent peiSDn  of  the  time  and  place  of  hearing  the  case 
not  less  than  fivcday^  before  the  time  so  appointed;  and 


GUARDIANS.  311 

sTiall  cause  siiv^h  parson,  if  able  to  attendj  to  be  produced 
before  him  on  the  bearing. 

Sec.  13.     If  af  ter  a  f  all  iiearing  and  examination  on  when  court 
said  petition  it  shall  appear  to  the  court  that  the  person  po^Utf^' 
in  question  is  incapable  of  taking  care  of  himself  and 
managing  his  property,  the  court  shall  appoint  a  guar- 
dian of  his  person  and  estate,  vv^ith  the  powers  and  duties 
hereinafter  specihed. 

Sec.  14.     Every  guardian  so  appointed,  as  provided  in  Powers  and 
the  preceding  section,  shall  have  the  care  and  custody  of  ancif  gSar- 
the  person  of  his  ward  and  the  management  of  all  his  ^i^^^- 
estate  until  such  guardian  shall  be  legally  discharged, 
and  he  shall  give  bond  to  such  ward  in  like  manner  and 
with  like  conditions  as  before  ^^i'escribed  w^ith  respect  to 
the  guardian  of  B  minor. 

Sec.  15.  Every  guardian  appointed  under  the  pro  Guardian  to 
visions  of  this  act,  whetlier  for  a  minor  or  any  other  Jf^,  ^^^^®' 
person,  shall  pay  all  just  debts  due  from  the  ward  out 
•of  ]iis  personal  estate  and  tlie  income  of  his  real  estate, 
if  siitRcient,  and  if  not,  then  out  of  iiis  real  estate,  upon 
obtaining  an  order  for  the  sale  thereof,  and  disposing  of 
the  same  in  the  manner  provided  by  law. 

Sec.  16.      Every  such  guardian  shall  also  settle  all  to  settle 
accounts  of  the  ward,  and  demand,  sue  for  and  receive  aruccounts 
all  debts  due  to  him,  or  may,  with  the  approbation  of  ^tc 
the  probate  judge,  compound  for  the  same,  and  give  a 
discharge  to  the  debtor,  on  receiving  a  fair  and  just  divi- 
dend of  his  estate  and  effects ;  and  he  sliall  appear  for- 
and  represent  his  ward  in  all  legal  suits  and  proceedings, 
unless  where  another  person  is  appointed  for  that  pur- 
pose as  guardian  or  next  friend. 

Sec.  17.     Every  guardian  shall  manage  the  estate  of  Manage  es- 
his  ward  frugally  and  without  waste,  and  apply  the  uin  w™?dT 
income  and  profits  thereof,  as  far  as  may  be  necessary,  rli"^^^^^** 
for  the  comfortable  and  suitable  maintenance  and  sup- 
port of  the  vrard  and  his  family,  if  there  be  any  ;  and  if 
such  income  and  profits  be  insufficient  for  that  purpose, 
the  guardian  may  sell  the  real  estate,  upon  obtaining  an 
order  therefor,  as  provided  by  law,  and  shall  apply  the 
])roceeds  of  such  sale,  as  far  as  may  be  necessary,  for  the 
maintenance  and  support  of  the  ward  and  his  family,  if 
there  be  any. 

Sec  18.  The  guardian  may  join  in  and  assent  to  the  Partition  of 
partition  of  the  real  estate  of  'th'e  ward  in  the  cases  and  '^^^  *''^^^^'- 
in  the  manner  provided  by  law. 

Sec.  19.     Every  guardian  shall  return  to  the  court  an  inventory 
inventory  of  the  estate  of  his  ward  within  three  months  «"^.  «p- „, 

ri.        \  '  '  ,  1  -1  .  T        praisement, 

alter  nis  appomtment  and  at  such  other  tunes  as  the 
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court  may  order,  and  lie  shall  return  to  the  court  addi- 
tional inventories  whenever  any  further  property  belong- 
ing to  said  estate  not  included  in  previous  inventories 
shall  come  into  his  hands ;  and  if  there  be  no  estate,  he 
shall  return  that  fact  under  oath.  Each  of  such  inven- 
tories shall  be  sworn  to  by  the  guardian,  and  the  prop- 
erty comprised  therein  shall  be  appraised  by  appraisers, 
who  shall  be  appointed,  and  shall  proceed  in  the  manner 
provided  by  the  laws  regulating  the  settlement  of  the 
.estates  of  deceased  persons ;  and  when  so  appraised,  it 
shall  be  recorded  by  the  clerk  of  the  court  in  a  proper 
book  to  be  kept  in  his  office  for  that  purpose. 

Sec.  20.  When  the  income  of  the  estate  of  any  per- 
son under  guardianship  shall  not  be  sufficient  to  main- 
tain the  ward  and  his  family,  or  to  educate  the  ward 
when  a  minor,  his  guardian  may  sell  his  real  or  personal 
estate  for  that  purpose,  upon  obtaining  an  order  therefor, 
and  proceeding  therein  as  provided  in  this  act. 

Sec.  21.  When  it  shall  appear  to  the  satisfaction  of 
the  court,  upon  the  petition  of  the  guardian,  that  it 
would  be  for  the  benetit  of  his  ward  that  his  real  estate, 
or  some  part  thereof,  should  be  sold,  in  order  that  the 
proceeds  thereof  may  be  put  out  at  interest  or  invested 
in  some  productive  stock,  or  in  the  improvement  or 
security  of  any  other  real  estate  of  his  ward,  his  guar- 
dian may  sell  the  same  for  such  purpose,  upon  an  order 
therefor,  and  proceeding  therein  as  provided  in  this  act. 

Sec.  22.  If  the  estate  is  sold  for  the  purpose  men- 
tioned in  the  twentieth  section  of  this  act,  the  guardian 
shall  apply  the  proceeds  of  the  sale  to  such  purposes,  so 
far  as  necessary,  and  shall  put  out  the  residue,  if  any, 
at  interest,  or  invest  it  in  the  best  manner  in  his  power, 
);ntil  the  capital  shall  be  wanted  for  the  maintenance  of 
the  ward  and  his  fainily,  or  the  education  of  his  chil- 
dren, or  for  the  education  of  the  ward  when  a  minor,  in 
whicl}  case  the  capital  may  be  used  for  that  purpose,  as 
far  as  may  be  necessary,  in  like  manner  as  if  it  had  been 
personal  estate  of  the  ward. 

Sec.  23.  If  the  estate  is  sold  for  the  purpose  of  put- 
ting out  or  investing  the  proceeds,  as  provided  in  this 
act,  the  guardian  shall  make  the  investment,  according 
to  his  best  judgment,  or  in  pursuance  of  any  order  that 
may  be  made  by  the  court. 

Sec.  24.  To  obtain  an  order  for  such  sale,  the  guar- 
dian shall  present  to  the  court  by  which  he  was  appoint- 
ed guardian  a  petition  therefor,  setting  forth  the  con- 
dition of  the  estate  of  his  ward  and  the  facts  and  cir- 
cumstances on  which  the  petition  is  founded,  tending  to 
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tsliow  tke  necessity  or  expediency  of  a  sale,  wliich  peti- 
tion shall  be  verified  by  the  oath  of  the  petitioner. 

Sec.  ^5.  If  it  shall  appear  to  the  court  or  judge 
from  such  petition  that  it  is  necessary,  or  would  be  bene- 
ficial to  the  ward,  that  such  real  estate,  or  some  part  of 
it,  should  be  sold,  or  that  the  real  and  personal  estate 
should  be  sold,  the  court  or  judge  shall  thereupon  make 
an  order  directing  the  next  of  kin  of  the  ward  and  all 
persons  interested  in  the  estate  to  appear  before  such 
court  at  a  time  and  place  therein  specified — not  less  than 
four,  nor  more  than  eio'ht  weeks  from  the  time  of  mak- 
ing  such  order — to  show  cause  why  an  order  should  not 
be  granted  for  the  sale  of  such  estate.  If  it  appear  that 
it  is  necessary  or  would  be  beneficial  to  the  ward  to  sell 
the  personal  estate,  or  some  part  of  it,  the  same  proceed- 
ings shall  be  thereupon  had  in  reference  to  notice  of  the 
publication  and  to  ordering  the  sale  and  making  such 
sales  as  are  provided  in  relation  to  sales  of  personal 
estates  by  executors  or  administrators. 

Sec.  2G.  A  copy  of  the  order  shall  be  personally 
served  on  the  next  of  kin  of  such  ward  and  on  all  per- 
sons interested  in  the  estate  at  least  fourteen  days  before 
the  hearing  of  the  petition,  or  shall  be  published  at  least 
three  successive  weeks  in  some  newspaper  printed  in  the 
county,  to  be  designated  by  the  court  or  judge ;  or  if 
there  shall  be  none  printed  in  the  county,  then  in  such 
newspaper  as  may  be  specified  by  the  court  or  judge  in 
such  order. 

Sec.  27.  The  court,  at  the  time  and  place  appointed 
in  such  order,  or  such  other  time  as  the  hearing  shall  be 
adjourned  to,  upon  proof  of  the  due  service  or  publica- 
tion of  the  order,  shall  hear  and  examine  the  proofs  and 
allegations  of  the  petitioner  and  of  the  next  of  kin,  and 
all  other  persons  interested  in  the  estate  who  shall  think 
proper  to  oppose  the  application. 

Sec.  28.  On  such  hearing  the  guardian  may  be  ex- 
amined on  oath,  and  witnesses  may  be  produced  and 
examined  by  either  party,  and  process  to  compel  their 
attendance  and  testimony  may  be  issued  by  the  court  or 
judge  in  the  same  manner  and  with  like  effect  as  in  other 
cases. 

Sec.  29.  If  any  person  shall  appear  and  object  to  the 
granting  of  any  order  prayed  for  under  tlie  provisions 
of  this  act,  and  it  shall  appear  to  the  court  that  either 
the  petition  or  objection  thereto  is  unreasonable,  said 
court  may,  in  its  discretion,  award  costs  to  the  party  pre- 
vailing, and  enforce  the  payment  thereof. 
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Sec.  30.  If  after  a  full  examination  it  shall  appear  to 
the  court  either  that  it  is  necessary  or  would  be  for  the 
benefit  of  the  ward  that  his  real  estate,  or  some  part  of 
it,  should  be  sold,  such  court  may  grant  an  order  there- 
for, specifying  therein  for  which  of  the  causes  or  reasons 
mentioned  in  sections  twenty  and  twenty-one  of  this  act 
said  sale  is  necessary  or  proper ;  and  said  court  may,  if 
the  same  has  been  prayed  for  in  the  petition,  order  such 
sale  to  be  made,  at  either  public  or  private  sale,  upon 
like  proceedings  and  in  the  same  manner  as  provided  by 
law  in  case  of  a  sale  of  real  estate  by  an  executor  or  ad- 
ministrator, and  subject  to  the  same  proceedings  in  rela- 
tion to  the  confirmation  or  rejection  of  the  sale  or  the 
resale  thereof. 

Sec.  31.  Every  f^uardian  authorized  to  sell  real 
estate  as  aforesaid  shall,  before  such  sale,  give  bond  to 
the  ward,  with  aufficient  sureties,  to  be  approved  by  the 
probate  judge,  with  condition  to  sell  the  same  in  the 
manner  prescribed  by  law  for  sales  of  real  estate  by  ex- 
ecutors and  administrators,  and  to  account  for  and  dis- 
pose of  the  proceeds  of  the  sale  in  the  manner  prescribed 
by  law. 

Sec.  32.  If  an  order  of  sale  direct  the  real  estate  of 
the  ward  to  be  sold  at  public  auction,  the  guardian  shall 
give  public  notice  of  the  time  and  place  of  sale,  and 
shall  proceed  therein  in  like  manner  as  prescribed  in  the 
case  of  a  sale  of  land  by  au  executor  or  administrator. 
The  same  proceedings  shall  be  had  as  to  the  return  of 
the  sale,  whether  public  or  private,  and  the  confirmation 
thereof,  and  the  order  to  execute  a  conveyance,  as  are 
prescribed  in  regard  to  the  sales  of  land  made  by  execu- 
tors or  administrators ;  and  the  confirmation  shall  have 
the  same  force  and  effect. 

Sec.  33.  Xo  order  of  sale  granted  in  pursuance  of 
this  act  shall  be  in  force  more  than  one  year  after  grant- 
ing the  same. 

Si:c.  31.  No  action  for  the  recovery  of  any  estate 
sold  by  a  guardian  under  the  provisions  of  this  act  shall 
be  maintained  by  the  ward,  or  by  any  person  claiming 
under  him,  unless  it  be  commenced  within  threC' years 
next  after  the  termination  of  the  guardianship,  except- 
ing only  that  minors  and  others  under  legal  disabiHty  to 
sue  at  the  time  when  the  cause  of  action  shall  accrue 
may  commence  their  action  at  any  time  within  three 
years  next  after  the  removal  of  their  respective  dis- 
abilities. 

Sec  35.  The  guardian  shall,  upon  the  expiration  of 
a  year  from  the  time  of  his  appointment,  and  as  often 
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tliereafter  as  lie  may  be  required,  present  liis  account  to 
the  probate  court  for  settlement  and  allowance,  and  all 
the  laws  relativ^e  to  the  accounts  of  executors  and  admin- 
istrators shall  govern  in  regard  to  the  accounts  of  a 
guardian  so  far  as  they  can  be  made  applicable. 

Sec.  3G.  The  probate  court,  on  the  application  of  a 
guardian,  or  of  any  person  interested  therein,  as  the 
probate  judge  may  direct,  may  authorize  and  require 
the  guardian  to  invest  the  proceeds  of  sales,  and  also  any 
other  money  in  his  hands,  in  real  estate,  or  in  any  other 
manner  that  shall  be  most  to  the  interest  of  all  concerned 
therein,  and  the  said  court  may  make  such  other  orders 
and  give  such  directions  as  the  case  rnay  require  for 
maiia.ging,  investing  and  disposing  of  the  estate  and 
effects  in.  the  hands  of  the  guardian. 

Sec,  37.  When  any  guardian  appointed  either  by  the 
testator  or  by  the  probate  court  shall  become  insane,  or 
otherwise  incapable  of  discharging  his  trust,  or  evidently 
unsuitable  therefor,  or  shall  have  wasted  or  mismanaged 
the  estate,  the  probate  court,  after  notice  to  the  guar- 
dian, may  remove  him  ;  and  every  guardian  may,  upon 
request,  be  allowed  to  resign  his  trust  when  it  shall 
appear  to  the  court  proper  to  allow  the  same ;  and  upon 
every  such  resignation  or  removal,  and  upoix  the  deatli 
•of  any  guardian,  the  probate  court  may  appoint  another 
in  his  place. 

Sec.  38..  The  marriage  of  any  person  who  is  under 
guardianship  as  a  minor  shall  ternnnate  such  guardian- 
ship, and  the  guardian  of  any  insane  person  may  be  dis- 
.charged  by  the  probate  court  when  it  shall  appear,  on  the 
application  of  the  ward  or  otherwise,  that  such  guardian- 
.ship  is  no  longei'  necessary. 

Sec.  39.  The  probate  court  may  require  a  new  bond 
to  be  given  by  any  guardian  whenever  it  shall  deem  it 
necessary,  and  may  discharge  the  existing  sureties  from 
fm'ther  liabihty,  after  due  notice  given  as  such  court 
.may  -direct,  when  it  shall  appear  that  no  injury  can 
result  therefrom  to  those  interested  in  the  estate. 

Sec.  40.  Every  bond  given  by  a  guardian  shall  be 
iiled  and  preserved  in  the  ofHce  of  the  clerk  of  the  pro- 
bate court  of  the  county,  and  in  case  of  the  breach  of  any 
of  the  conditions  thereof,  may  be  prosecuted  in  the  name 
of  the  ward  for  the  use  and  benefit  of  such  ward  or  of 
any  person  interested  in  the  estate. 

Sec.  41.  'No  action  shall  be  maintained  against  the 
sureties  in  any  bond  given  by  a  guardian  unless  it  be 
.commenced  within  three  years  from  the  time  when  the 
guardian  shall  have  been  discharged  ;  provided,  that  if 
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at  the  time  of  sucli  discharge  the  person  entitled  to  bring 
such  action  shall  be  nnder  any  legal  disability  to  sne^ 
the  action  may  be  commenced  at  any  time  within  three 
years  after  such  disability  be  removed. 

Sec.  42.  Upon  complaint  made  to  the  probate  judge 
by  a  guardian,  or  by  the  ward,  or  by  any  creditor,  or  by 
any  other  person  interested  in  the  estate,  or  by  any  per- 
son having  any  prospective  interest  therein,  as  heir  or 
otherwise,  against  any  one  suspected  of  having  concealed, 
embezzled  or  conveyed  away  any  of  the  money,  goods 
or  effects,  or  any  instrument  in  writing  belonging  to  the 
ward,  the  judge  may  cite  and  examine  such  suspected 
person,  and  proceed  with  him  as  to  such  charge  in  the 
same  manner  as  provided  with  respect  to  persons  suspect- 
ed of  conceal  in  o^  or  embezzlino^  the  effects  of  a  deceased 
testator  or  intestate. 

Sec.  43.  When  any  minor,  or  other  person  liable  to 
be  put  under  guardianship  according  to  the  provisions 
of  this  act,  shall  reside  without  the  Territory,  and  shall 
leave  any  estate  therein,  any  friend  of  such  person,  or 
any  one  interested  in  his  estate  in  expectancy  or  other- 
wise, may  apply  to  the  probate  judge  of  any  county  in 
which  there  may  be  any  estate  of  such  absent  person, 
and  after  notice  given  to  all  interested  in  such  manner 
as  the  judge  shall  order,  by  publication  or  otherwise  ; 
and  after  a  full  hearing  and  examination  by  the  court,  if 
it  shall  appear  proper,  the  court  may  aj)point  a  guardian 
for  such  absent  person. 

Sec.  44.  Every  guardian  appointed  under  the  pro- 
visions of  the  preceding  section  shall  have  the  same 
powers  and  perform  the  same  duties  with  respect  to  any 
estate  of  the  w\ard  that  shall  be  found  within  the  Terri- 
tory, and  also  with  respect  to  the  person  of  the  ward,  if 
he  shall  come  to  reside  therein,  as  are  prescribed  with 
respect  to  any  other  guardian  appointed  under  this  act. 

Sec.  45.  Every  such  guardian  shall  give  bond  to  the 
ward  in  the  manner  and  with  the  like  condition  as  here- 
inbefore provided  vvitli  respect  to  other  guardians,  except- 
ing that  the  provisions  respecting  the  inventory,  the  dis- 
posal of  the  estate  and  effects,  and  the  account  to  be  ren- 
dered by  the  £:uardian  shall  be  confined  to  such  estate 
and  such  effects  as  shall  come  to  his  hands  in  this  Terri- 
tory. 

Sec.  46.  The  guardianship  which  shall  be  first  law- 
fully granted  of  any  person  residing  without  this  Terri- 
tory shall  extend  to  all  the  estate  of  the  ward  within  the 
same,  and  shall  exclue  the  jurisdiction  of  the  probate 
court  of  every  other  county. 


tiVAlWlKM.  317 

Sec.  47.     Kv^er*y  guardian  shall  be  allowed  the  amount  Expeuses 
of  liis  reasonable  expenses  incurred  in  tlie  execution  of  pensatSa 
his  trust,  and  he  shall  also  have  such  compensation  for  allowed, 
his  services  as  the  courts  in  which  his  accounts  are  set- 
tled shall  deem  to  be  just  and  reasonable. 

Sec.  48.     The  court,  in  its  discretion,  whenever  the  Mayap- 
same  shall  appear  necessary,  may  appoint  more  than  one  ['han  o^"'^^ 
guardian  of  any  person  subject  to  guardianship,  who  guardian, 
shall  give  bond  and  be  governed  aucl  liable  in  all  respects 
as  is  provided  respecting  a  sole  guardian. 

Sec.  4J)..     When  an  account  is  rendered  by  two  or  joint  ac- 
more  joint  guardians,  the  court  may,  in  its  discretion,  fipd"by^any 
allow  the  same  upon  the  oath  of  any  of  them.  oneotj^uar- 

Sec.  50.     All  sales  of  real  estate  of  minor  heirs  made  Tg^u/g  ^^ 
for  the  benefit  of  said  minor  heirs,  in  accordance  with  sale  of  real 
the  provisions  of  this  act,  shall  be  for  cash,  or  for  part 
cash  and  part  deferred  payments,  not  to  exceed  three 
years,  bearing  date  from  the  date  of  sale,  as  in  the  dis- 
cretion of  the  court  may  be  most  beneficial  to  said  minor 
heirs.      Guardians  making  the  sales  aforesaid  shall  de-  security  of 
mand  and  receive  from  the  purchasers  bond  and  mort-  payment, 
gage  on   the  real  estate  so  sold,  with  such  additional 
security  as  the  conrt  may  deem  necessary  and  sufficient 
to  secure  the  faithful  payment  of  the  deferred  payments 
and  the  interest  thereon. 

Sec.  54.     When  the  guardian  and  ward  are  both  non-  Removal  of 
residents,  and  the  ward  is  entitled  to  property  in  this  JeSt'ward'* 
Territory  which  may  be  removed  to  a  State  or  some  property, 
other  Territory  without  conflict  with  any  restriction  or 
limitation  thereon,  or  imp)aring  the  right  of  the  ward 
thereto,  such  property  may  be  removed  to  the  State  or 
Territory  of  the  residence  of  the  w^ard  upon  the  applica- 
tion of  the  guardian  to  the  probate  court  of  the  county 
in  which  the  estate  of  the  ward,  or  the  principal  part 
thereof,  may  be. 

Sec.  52.  The  guardian  shall  produce  a  transcript  Proceed- 
from  the  records  of  a  court  of  competent  jurisdiction,  movaiT 
certified  according  to  the  laws  of  this  Territory,  showing 
that  he  has  been  appointed  guardian  of  the  ward  in  the 
State  or  Territory  in  which  he  and  the  ward  reside,  and 
has  qualified  as  such  according  to  the  laws  thereof,  and 
given  bond  with  sureties  for  the  performance  of  his 
trust ;  and  must  also  give  thirty  days'  notice  to  the  resi- 
dent executor,  administrator  or  guardian,  if  there  be 
such,  of  the  intended  application  thereupon.  There- 
upon, if  good  cause  be  not  shown  to  the  contrary,  the 
court  shall  make  an  order  granting  such  guardian  leave 
to  remove  the  property  of  his  ward  to  the  State  or  place 
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of  Ills  residence,  which  shall  be  an  authority  fof  him  to" 
sue  for  and  receive  the  same  in  his  own  nanfie  for  the 
use  and  benefit  of  his  ward. 

Sec.  53.  Such  order  shall  be  a  discharge  of  the  ex- 
ecutor, administrator,  guardian  or  other  person  in  whose 
possession  such  property  may  be  at  the  time  the  order  is 
made. 

Sec.  54.  All  letters  of  guardianship  issued,  and  all 
guardians'  bonds  executed  under  the  provisions  of  this 
act,  with  the  affidavits  and  certificates  thereon,  shall  be 
forthwith  recorded  by  the  clerk  of  the  probate  court 
having  jurisdiction  of  the  persons  and  estates  of  said 
wards  respectively  in  a  book  kept  by  him  in  his  office 
for  that  purpose,  and  said  records  and  duly  certified 
copies  thereof  shall  have  the  same  force  and  effect  as  the 
original  thereof  would  have. 

Sec.  55.  All  matters  which  under  the  provisions  of 
this  act  may  be  performed  by  the  probate  judge  may  be 
performed  by  him  at  chambers,  or  as  the  act  of  the  pro- 
bate court,  when  holding  such  court.  The  provisions  of 
the  act  in  relation  to  the  estate  of  deceased  persons,  so 
far  as  they  relate  to  the  practice  in  the  probate  court  or 
the  district  court,  shall  also  apply  to  proceedings  under 
this  act  where  they  do  not  conllict  with  any  of  the  pro- 
visions of  the  same. 

Sec.  56.  Nothing  in  this  act  shall  be  so  construed  as* 
to  affect  the  jurisdiction  of  the  district  court  over  thes" 
subject-matter  therein  contained. 


Approved,  January  12,  1875, 
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Be  it  enacted  by  the  Legislative  Assembly  of  the 
Territory  of  Iduho  as  follows : 

CHAPTEE      I. 

Section  1.  Essence  of  crime. 

2.  Intention,  how  manifested. 

3.  Sound  mind,  definition  cf. 

4.  Infants  incapable. 

5.  Counselling  idiots  aild  other  incapables,  effect  of. 

6.  Married  woman  under  coercion. 

7.  Drunkenness  no  excuse;  exception. 

8.  Misfortune. 

9.  Committed  under  duress. 

Section  1.     In  every  crime  or  public  offense  there  ^ct  and  in- 

must  be  union,  or  joint  operation  of  act  and  intention,  tention. 
or  criminal  negligence. 

Sec.  2.    Intention  is  manifested  by  the  circumstances  intention 

connected  with  the  perpetration  of  the  offense  and  the  J^eXd^^^ 
sound  mind  and  discretion  of  the  person  accused. 

Sec.  3.    A  person  shall  be  considered  of  sound  mind  sound  mind 
who  is  neither  an  idiot  or  lunatic  or  affected  with  in-  definitipnoi 
sanity,  and  who  hath  arrived  at  the  age   of  fourteen 
years,  or  before  that  age,  if  such  person  know  the  dis- 
tinction between  good  and  evil. 
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Sec.  4.  Ah  infant  under  the  age  of  fourteen  yeal's' 
shall  be  deemed  incapable  of  knowing  the  distinction 
between  good  and  evil,  unless  the  contrary  be  clearly 
shown. 

Sec.  5.  Any  person  counseling,  advising  or  encour- 
aofino^  an  infant  under  the  ao:e  of  fourteen  vears,  or 
lunatic  or  idiot  to  commit  any  offense  shall  be  prosecuted 
for  such  offense  where  committed  as  principal,  and  if 
found  guilty,  shall  suffer  the  same  punishment  that 
would  have  been  inflicted  on  such  person  counseling, 
advising  or  encouraging,  as  aforesaid,  had  he,  she  or 
they  committed  the  offense  directly,  without  the  inter- 
vention of  such  idiot,  lunatic  or  infant. 

Sec.  6.  A  married  woman,  acting  under  the  threats, 
command  or  coercion  of  her  husband,  shall  not  be  found 
guilty  of  any  crime  not  punishable  with  death ;  jprovided^ 
it  appear,  from  all  the  facts  and  circumstances  of  the  case, 
that  violent  threats,  commands  or  coercion  were  used  ; 
and  in  such  case  the  husband  shall  be  prosecuted  as  prin- 
cipal, and  receive  the  same  punishment  which  would 
otherwise  have  been  inflicted  on  the  wdfe,  if  she  had 
been  found  guilty. 

Sec.  7.  Drunkenness  shall  not  be  an  excuse  for  any 
crime,  unless  such  drunkenness  be  occasioned  by  the 
fraud,  contrivance  or  force  of  sonie  other  person  or 
persons  for  the  purpose  of  causing  the  perpetration  of 
an  offense ;  in  which  case  the  person  or  persons  so  caus- 
ing said  drunkenness  for  such  malignant  purpose  shall 
be  considered  principal  or  principals,  and  suffer  the  same 
punishment  as  would  have  been  inflicted  on  the  other 
person  or  persons  committing  the  offense  if  he,  she 
or  they  had  been  possessed  of  sound  reason  and  dis- 
cretion. 

Sec.  8.  All  acts  committed  by  misfortune  or  accident 
shall  not  be  deemed  criminal  where  it  satisfactorily 
appears  that  there  was  no  evil  design  or  intention  or 
culpable  negligence. 

Sec.  9.  A  person  committing  a  crime  not  punishable 
with  death  under  threats  or  menaces,  which  sufficiently 
show  that  his  or  her  life  was  in  danger,  or  that  he  or  she 
liad  reasonable  cause  to  believe,  and  did  believe,  that  his 
or  her  life  was  in  danger,  shall  not  be  found  guilty;  and 
such  threats  or  menaces  being  proved  and  established, 
the  person  or  persons  compelling  by  such  threats  or 
menaces  the  commission  of  the  offense  shall  be  considered 
as  principal  or  "Drincipals,  and  suffer  the  same  punish- 
ment  as  if  he  or  she  had  perpetrated  the  offense. 
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CHAPTER     n. 


Accessory. 

Section  10.    Accessory,  who  is. 

11.    Accessory  after  the  fact. 

Sec.  10.  An  accessory  is  lie  or  slie  who  stands  by  and  Accessory 
aids,  abets  or  assists ;  or  who,  not  being  present,  aiding, 
abetting  or  assisting,  hath  advised  and  encouraged  the 
perpetration  of  the  crime.  He  or  slie  who  thus  aids, 
abets  or  assists,  advises  or  encourages,  shall  be  deemed 
and  considered  as  principal,  and  punished  accordingly. 

Sec.  11.  An  accessory  after  the  fact  is  a  person  who, 
after  full  knowledge  that  a  crime  has  been  committed, 
conceals  it  from  the  magistrate,  or  harbors  and  protects 
the  person  charged  with  or  found  guilty  of  crime.  Any 
person  found  guilty  of  being  an  accessory  after  the  fact 
shall  be  imprisoned  for  any  term  not  exceeding  two 
years,  and  fined  in  any  sum  not  exceeding  live  thousand 
dollars,  to  be  regulated  by  the  circumstances  of  the  case 
and  the  enormity  of  the  crime. 


Accessory 
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fact. 


CHAPTEE    III. 


Witnesses. 


Section  12.    Injured  and  accused  parties  may  be  witnesses. 

13.  Testimony  of  accomplices. 

14.  Affirmation. 

Sec.  12.     The  party  or  parties  injured  shall  in  all  injured  and 
cases  be  competent  witnesses,  and  the  party  accused  and  ^^J^^l^^f^^^' 
prosecuted  m  any  criminal  proceeding  or  lor  any  crime  witnesses, 
shall  be  a  competent  witness  or  witnesses  on  his  or  her 
own  behalf ;  but  no  criminal  shall  be  compelled  to  testify 
against  him  or  herself  in  any  case.     The  credibility  of 
all  such  witnesses  shall  be  left  to  the  jury  as  in  other 
caass. 

Sec.  13.  In  all  cases  where  two  or  more  persons  are  Testimony 
jointly  or  otherw^ise  concerned  in  the  commission  of 
crime  or  misdemeanor,  either  of  such  persons  may  be 
sworn  as  witnesses  against  another  in  relation  to  such 
crime  or  misdemeanor ;  but  the  testimony  given  by  such 
witnesses  shall  in  no  instance  be  used  against  himself  in 
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any  criminal  prosecution ;  and  any  person  may  be  com- 
pelled to  testity  as  provided  in  this  section,  except  a 
party  accused  shall  not  be  compelled  to  testify  against 
his  or  herself. 
Affirmation  Sec.  l-t.  The  solenm  affirmation  of  witnesses  shall 
be  deemed  sufficient.  A  false  or  corrupt  affirmation 
shall  subject  the  witness  to  all  the  penalties  and  punish- 
ments provided  for  those  who  commit  wilful  and  coiTupt 
perjury. 


CHAPTEE  lY. 
Oflfenses  against  the  Persons  of  ladividuals. 

Section  15.    Mnrder. 

16.  Express  malice. 

17.  Implied  malice;   degrees  of  murder;  jury  to  determine    the 

degree;  punishment. 

18.  Manelanghter. 

19.  Voluntary  manslaughter. 

20.  When  manslaughter  punished  as  murder. 

21.  Involuntary  manslaughter ;  when  inurder'. 

22.  Punishment. 

23.  Death  must  be  within  a  year  and  a  day< 

24.  Place  of  trial;  jurisdiction. 

25.  Justifiable  homicide. 

26.  Bare  fear  insufficient ;  when  sufficient. 

27.  Killing  in  eelf-defense. 

28.  Officer  when  justifiable  in  killing. 

29.  Justifiable  homicide, 

30.  Excusable  homicide— by  misadventure. 

31.  Other  instances. 

32.  When  acquitted. 

33.  Burden  of  proof ;  mitigating  circumstances. 

34.  Woman  concealing  death  of  bastard  child;  punishment. 

35.  Dueling  where  homicide  occurs,  murder. 
36  Dueling;  persons  concerned  disfranchised. 

37.  Persons  implicated  in  dueling  to  give  evidence. 

38.  Posting  and  abuse  of  another  for  not  fighting. 

39.  Prizefighting;  when  death  ensues,  murder. 

40.  Drawing  deadly  weapons;  fines,  how  disposed  of;   duties  of 

officers,  etc. 

41.  Assaulting  and  intimidation. 

42.  Administering  poison ;  procuring  abortion. 

43.  Mayhem. 

44.  Rape. 

45.  Crime  against  nature. 

46.  As-iault. 

47.  Assault  with  intent  to  commit  murd«r,  etc. ;  assault  with  deadly 

weapon,  etc. 

48.  Assault  and  battery. 
'49.    False  imprisonment. 

50.  Kidnapping. 

51.  Kidnapping,  puniebmcnt  for. 
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Section  52.  Kidnapping  a  negr©  br  Indian. 

53.  Forcing  a  woman  to  marry. 

54.  Abduction  of  children  ;  poisoning  water. 

55.  Extortion. 


Sec.  15.  Murder  is  the  unlawful  killing  of  a  human 
being,  with  malice  aforethought,  either  express  or  im- 
plied. The  unlawful  killing  may  be  effected  by  any  of 
the  various  means  by  which  death  may  be  occasioned. 

Sec.  16.  Express  malice  is  that  deliberate  intention 
unlawfully  to  take  away  the  life  of  a  fellow  creature 
which  is  manifested  by  external  circumstances  capable 
of  proof. 

Sec.  17.  Malice  shall  be  implied  when  no  consider- 
able provocation  appears,  or  when  all  the  circumstances 
of  the  killing  show  an  abandoned  a!nd  malignant  heart. 
All  murder  which  shall  be  perpetrated  by  means  of 
poison,  or  lying  in  wait,  torture,  or  by  any  other  kind  of 
wilful,  deliberate  and  premeditated  killing,  or  which 
shall  be  committed  in  the  perpetration,  or  attempt  to 
perpetrate,  any-  arson,  rape,  robbery,  or  burglary,  shall 
be  deemed  murder  of  the  iirst  degree ;  and  all  other 
kinds  of  murder  shall  be  deemed  murder  of  the  second 
degree ;  and  the  jury  before  whom  any  person  indicted 
for  murder  shall  be  tried,  shall,  if  they  hnd  such  person 
guilty  thereof,  designate  by  their  verdict  whether  it  be 
murder  of  the  iirst  or  second  degree ;  but  if  such  person 
shall  be  convicted  on  confession  in  open  court,  the  court 
shall  proceed,  by  examination  of  witnesses,  to  determine 
the  degree  of  the  crime,  and  give  sentence  accordingly. 
Every  person  convicted  of  murder  of  the  first  degree 
shall  suffer  death  ;  and  every  person  convicted  of  murder 
in  the  second  degree  shall  suffer  imprisonment  in  the 
Territorial  prison  for  a  term  not  less  than  ten  years,  and 
which  may  be  extended  to  life. 

Sec.  18.  Manslaughter  is  the  unlawful  killing  of  a 
human  being  without  malice,  express  or  implied,  and 
without  any  mixture  of  deliberation.  It  must  be  volun- 
tary, upon  a  sudden  heat  of  passion,  caused  by  a  provo- 
cation apparently  sufficient  to  make  the  passion  irresist- 
ible ;  or  involuntary,  in  the  commission  of  an  unlawful 
act,  or  a  lawful  act  without  due  caution  or  circumspec- 
tion.- 

Sec.  19.  In  cases  of  voluntary  manslaughter  there 
must  be  a  serious  and  highly  provoking  injury  inflicted 
upon  the  person  killing  sufficient  to  excite  an  irresistible 
passion  in  a  reasonable  person,  or  an  attempt  by  the 
person  killed  to  commit  a  serious  personal  injury  on  the 
person  killing. 
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Sec.  20.  The  killing  must  be  the  result  of  that 
sudden,  violent  impulse  of  passion  supposed  to  be  irre- 
sistible ;  for,  if  there  should  appear  to  have  been  an 
interval  between  the  assault  or  provocation  given  and 
the  killing  sufficient  for  the  voice  of  reason  and  humanity 
to  be  heard,  the  killing  shall  be  attributed  to  deliberate 
revenge  and  punished  as  murder. 

Sec.  21.  Involuntary  manslaughter  shall  consist  in 
the  killing  of  a  human  being,  without  any  intent  to  do 
so,  in  the  commission  of  an  unlawful  act,  or  a  lawful  act 
which  probably  might  produce  such  a  consequence  in  an 
unlawful  manner  ;  lyrovided^  that  when  such  involuntary 
killing  shall  happen  in  the  commission  of  an  unlawful 
act,  which  in  its  consequences  naturally  tends  to  destroy 
the  life  of  a  human  being,  or  is  committed  in  the  prose- 
cution of  a  felonious  intent,  the  otfense  shall  be  deemed 
and  adjudged  to  be  murder. 

Sec.  22.  Every  person  convicted  of  the  crime  of 
manslaughter  shall  be  punished  by  imprisonment  in  the 
Territorial  prison  for  a  term  not  exceediug  ten  years. 

Sec.  23.  In  order  to  make  the  killing  either  murder 
or  manslaughter  it  is  requisite  that  the  party  die  within 
a  year  and  a  day  after  the  stroke  received  or  the  cause 
of  death  administered,  in  the  computation  of  which  the 
whole  of  the  day  on  which  the  act  was  done  shall  be 
reckoned  the  first. 

Sec.  21.  If  the  injury  be  inflicted  in  one  county,  and 
the  party  die  within  another  county,  or  without  the  Ter- 
ritory, the  accused  shall  be  tried  in  the  county  where  the 
act  was  done  or  the  cause  of  death  administered.  If  the 
party  killing  shall  be  in  one  county,  and  the  party  killed 
be  in  another  county,  at  the  time  the  cause  of  death 
shall  be  administered,  the  accused  may  be  tried  in  either 
county. 

Sec.  25.  Justifiable  homicide  is  the  killing  of  a 
human  being  in  necessary  self-defense  or  in  defense  of 
habitation,  property,  or  person,  against  one  who  mani- 
festly intends  or  endeavors,  by  violence  or  surprise,  to 
commit  a  felony,  or  against  any  person  or  persons  who 
manifestly  intend  and  endeavor,  in  a  violent,  riotous  or 
tumultuous  manner,  to  enter  the  habitation  of  another 
for  the  purpose  of  assaulting  or  offering  personal  vio- 
lence to  any  person,  dwelling  or  being  therein. 

Sec.  26.  A  bare  fear  of  any  of  these  offences,  to 
prevent  which  the  homicide  is  alleged  to  have  been 
committed,  shall  not  be  sufficient  to  justify  the  killing. 
It  must  appear  that  the  circumstances  were  sufficient  to 
excite  the  fears  of  a  reasonable  person,  and  that  the  party 
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killing  really  acted  Tinder  tlie  influence  of  these  fears, 
and  not  in  a  spirit  of  revenge. 

Sec.  27.  If  a  person  kill  another  in  self-defense,  it 
must  appear  that  the  danger  was  so  urgent  and  pressing 
that,  in  order  to  save  his  own  life  or  prevent  his  receiv- 
ing great  bodily  harm,  the  killing  of  the  other  was  abso- 
lutely necessary ;  and  it  must  appear  also  that  the  person 
killed  was  the  assailant,  or  that  the  slayer  had  really  and 
in  good  faith  endeavored  to  decline  any  further  struggle 
before  the  fatal  blow  was  s^iven. 

Sec.  28.  If  an  officer  in  the  execution  of  his  office  in 
a  criminal  case,  having  legal  process,  be  resisted  and  as- 
saulted, he  shall  be  justifled  if  he  kill  the  assailant.  If 
an  officer  or  private  person  attempt  to  take  a  person 
charged  with  felony,  and  he  or  they  be  resisted  in  the 
endeavor  to  take  the  person  accused,  and  to  prevent  the 
escape  of  the  accused  by  reason  of  such  resistance  he  or 
she  be  killed,  the  officer  or  private  person  so  killing  shall 
be  justified  ;  ]:>rovld('d^  that  such  officer  or  private  person 
previous  to  such  killing  shall  have  used  all  reasonable 
eft'orts  to  take  the  accused  without  success,  and  that, 
from  all  probability,  there  was  no  prospect  of  being  able 
to  prevent  injury  from  such  resistance,  and  the  conse- 
quent escape  of  such  person. 

Sec.  29.  Justifiable  homicide  may  also  consist  in  un- 
avoidable necessity,  without  any  will  or  desire,  and  with- 
out any  inadvertence  or  negligence  in  the  party  killing. 
An  officer  who  in  the  execution  of  public  justice  puts  a 
person  to  death  in  virtue  of  a  judgment  of  a  competent 
court  of  justice,  shall  be  justifled.  The  officer  must, 
however,  in  the  performance  of  his  duty,  proceed  accord- 
ing to  the  sentence  and  the  law  of  the  land. 

Sec.  30,  Excusable  homicide,  by  misadventure,  is 
when  a  person  is  doing  a  lawful  act  without  any  inten- 
tion of  killing,  yet  unfortunately  kills  another  :  as  where 
a  man  is  at  w^ork  with  an  axe,  and  the  head  flies  off  and 
kills  a  bystander ;  or  where  a  parent  is  moderately  cor- 
relating his  cliild,  or  a  master  his  servant  or  scholar,  or  an 
officer  punishing  a  criminal,  and  happens  to  occasion 
death,  it  is  only  a  misadventure,  for  the  act  of  correction 
was  lawful ;  but  if  a  parent  or  master  exceed  the  bounds 
of  moderation,  or  the  officer  the  sentence  under  which 
he  acts  either  in  the  manner,  the  instrument  or  quantity 
of  punishment,  and  death  ensue,  it  will  be  manslaughter 
or  murder  according  to  the  circumstances  of  the  case. 

Sec.  31.  All  other  instances  which  stand  upon  the 
same  footing  of  reason  and  justice  as  those  enunierated 
shall  be  considered  justifiable  or  excusable  homicide. 
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Sec.  32.  The  homicide  appearing  to  be  justifiable  or 
excusable,  the  person  indicted  shall,  upon  his  trial,  be 
fully  acquitted  and  discharged. 

Sec  33.  The  killing  being  proved,  the  burden  of 
proving  circumstances  or  mitigation,  or  that  justify  or 
excuse  the  homicide,  will  devolve  on  the  accused,  unless 
the  proof  on  the  part  of  the  prosecution  sufficiently 
manifests  that  the  crime  committed  only  amounts  to 
manslaughter,  or  that  the  accused  was  justitied  or  excused 
in  committing  the  homicide. 

Sec.  34,  If  any  woman  shall  endeavor  privately, 
either  by  herself  or  the  procurement  of  others,  to  con^jeal 
the  death  of  any  issue  of  her  body,  male  or  female, 
w^hich  if  borii  alive  would  be  a  bastard,  so  that  it  may 
not  come  to  light,  whether  it  shall  have  been  murdered 
or  not,  every  such  mother,  being  convicted  thereof,  shall 
suffer  imprisonment  in  the  Territorial  prison  for  a  term 
not  exceeding  one  year ;  jprovided^  however,  that  nothing 
herein  contained  shall  be  so  construed  as  to  prevent  such 
mother  froni  being  indicted  and  punished  for  the  murder 
of  such  bastard  child. 

Sec.  35.  If  any  person,  shall,  by  previous  appoint- 
ment or  agreement,  light  a  duel  with  a  rifle,  shot-gun, 
pistol,  bowie  knife,  dirk,  small  sword,  back  sword,  or 
any  other  dangerous  weapon,  and  in  so  doing  shall  kill 
liis  antagonist  or  any  other  person  or  persons,  or  shall 
inflict  such  w^ound  as  that  the  party  or  parties  injured 
shall  4ip  thereof  within  one  year  thereafter,  every  such 
offender  shall  be  deemed  guilty  of  murder  in  the  first 
degree,  and  upon  conviction  thereof  shall  be  punished 
accordingl3^ 

Sec.  36.  Any  person  who  shall  engage  in  a  duel  with 
any  deadly  weapon,  although  no  homicide  ensue,  or  shall 
challenge  another  to  flglit  such  duel,  or  shall  send  or 
deliver  any  verbal  or  written  message,  purporting  or 
intending  to  be  such  challenge,  although  no  duel  ensue, 
shall  be  punished  by  imprisonment  in  the  Territorial 
prison  not  less  than  two  nor  more  than  ten  years,  and 
shall  be  incapable  of  voting  or  holding  any_office  of  trust 
or  profit  under  the  laws  of  this  Territory. 

Sec.  37.  Any  and  every  person  who  shall  be  present 
at  the  time  of  fighting  any  duel  with  deadly  weapons, 
cither  as  second,  aid,  surgeon  or  spectator,  or  who  shall 
advise  or  give  assistance  to  sucli  duel,  shall  be  a  compe- 
tent witness  against  any  person  offending  against  any  of 
the  provisions  of  this  act,  and  may  be  compelled  to  appear 
and  give  evidence  before  any  justice  of  the  peace,  grand 


OKDIES    AND    PU^'ISHMEXTS. 


32' 


jury  or  court,  in  the  same  manner  as  other  witnesses ; 
but  the  testimony  so  given  shall  not  be  used  in  any  pros- 
ecution or  proceeding,  civil  or  criminal,  against  the  per- 
son so  testifying. 

Sec.  38.  it  any  person  shall  post  another,  or,  in 
writing,  or  print,  or  orally,  shall  use  any  reproachful  or 
contemptuous  language  to  or  concerning  another  for  not 
tighling  a  duel,  or  for  not  sending  or  accepting  a  chal- 
lenge, he  shall  be  imprisoned  in  the  Territorial  prison 
f'or  a  term  not  less  than  six  months  nor  more  than  one 
year,  and  fined  in  any  sum  not  less  than  five  hundred 
uoY  more  than  one  thousand  dollars. 

Sej.  39.  If  any  person,  with  or  without  deadly 
weapons,  upori  previous  concert  and  agreement,  fight  one 
with  another,  upon  conviction  thereof,  they,  or  either  or 
^ny  of  them,  shall  be  punished  by  imprisonment  in  the 
Territoi'ial  prison  for  a  term  not  less  than  two  years  nor 
more  than  Ave  years.  Should  death  ensue  to  any  pei^on 
in  such  fight,  or  should  any  person  die  from  any  i'njury 
received  in  such  fight  within  on-e  year  and  on-e  -day,  the 
person  or  persons  causing  such  -death  shall  be  deemed 
g'uilty  of  murder,  and  shall  be  punished  accordingly. 

Sec.  40.  That  any  person  in  this  Territory  having, 
<?aiTyi'ng  or  pix)C'Jiring  from  another  person  any  dirk,  dirk 
knife,  sword  cane,  pistol,  gnn  or  other  deadly  weajwn, 
who  shall  in  the  presence  of  two  or  more  persons  -draw 
or  exhibit  any  of  said  deadly  weapons  in  a  rude,  angry 
and  thr-eatening  manner,  not  in  necessary  self-defense, 
or  wIk)  shall  in  an^y  manner  unlawfully  use  the  same  in 
■any  fight  or  quarrel,  the  person  or  |>ersons  so  offending, 
upon  conviction  thereof  in  anyicompetent  court  in  any 
-county  in  this  Torritory,  shall  be  punished  by  a  fine  in  any 
■sum  not  exceeding  one  thou-sand  dollars,  or  by  imprison- 
'j-n^H't  in  the  <county  jail,  not  exceeding  six  months,  or  by 
both  such  fine  and  imprisonment,  together  with  the  costs 
of  prosecution,  which  said  costs  shall  in  all  cases  be  com- 
puted and  collected  in  the  same  manner  as  costs  in  civil 
cases.  All  fines  and  forfeitures  arising  under  the  pro- 
visions of  this  act  shall  be  paid  into  the  county  treasury 
of  the  county  wherein  such  offense  was  committed  ;  pro- 
mded,  nevertheless,  that  no  sheriff,  deputy  sheriff,  con- 
stable, marshal  or  other  peace  officer  shall  be  held  to 
answer,  under  the  provisions  of  this  act,  for  drawing  or 
exhibiting  any  of  the  weapons  hereinbefore  mentioned 
while  in  the  lawful  discharge  of  his  or  their  duties.  It 
shall  be  the  duty  of  all  military,  civil  and  peace  officers 
in  this  Territory  to  be  vigilant  in  carrying  the  provisions 
of  this  act  into  full  force  and  effect. 
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Sec.  41.  If  any  person  shall  assault  and  beat  another 
with  a  cowhide,  stick,  or  whip,  having  at  the  time  in  his 
possession  a  pistol  or  other  deadly  weapon,  w^ith  intent 
to  intimidate  and  prevent  the  person  assaulted  from  de- 
fending himself,  such  person  shall,  on  conviction  there- 
of, be  imprisoned  in  the  Territorial  prison  not  less  than 
one  nor  more  than  four  years. 

Sec.  42.  Every  person  who  shall  wilfully  and  mali- 
ciously administer,  or  cause  to  be  administered  to  or 
taken  by  any  person,  any  poison  or  other  noxious  or  de- 
structive substance  or  liquid  with  the  intention  to  cause 
the  death  of  such  person,  and  being  thereof  duly  con- 
victed, shall  be  punished  by  imprisonment  in  the  Terri- . 
torial  prison  for  a  term  not  less  than  ten  years,  and  which 
may  extend  to  life ;  and  every  person  who  shall  admin- 
ister or  cause  to  be  administered  or  taken  any  medicinal 
substance,  or  shall  use  or  cause  to  be  used  any  instru- 
ments whatever,  with  the  intention  to  procure  the  mis- 
carriage of  any  woman  then  being  with  child,  and  shall 
be  thereof  duly  convicted,  shall  be  punished  by  impris- 
onment in  the  Territorial  prison  for  a  term  not  less  than 
two  years  nor  more  than  live  years ;  provided^  that  no 
physician  shall  be  affected  by  the  last  clause  of  this 
section,  who,  in  the  discharge  of  his  professional  duties, 
deems  it  necessary  to  produce  the  miscarriage  of  any 
woman  in  order  to  save  her  life. 

Sec.  43.  Mayhem  consists  in  unlawfully  depriving  a 
human  being  of  a  member  of  his  or  her  body  or  dishg- 
uring  or  rendering  it  useless.  If  a^^y  person  shall  cut 
out  or  disable  the  tongue,  put  out  an  eye,  slit  the  nose, 
ear  or  lip,  or  disable  any  limb  or  member  of  another,  or 
shall  voluntary  or  of  purpose  put  out  an  eye  or  eyes, 
every  such  person  shall  be  guilty  of  mayhem.  The 
crime  of  mayhem  shall  be  punishable  by  imprisonment 
in  the  Territorial  prison  for  a  term  not  exceeding  four- 
teen years. 

Sec.  44.  Eape  is  the  carnal  knowledge  of  a  female 
forcibly  and  against  her  will,  and  a  person  duly  convicted 
thereof  shall  be  punished  by  imprisonment  in  the  Terri- 
torial prison  for  a  term  not  less  than  hve  years,  and 
which  may  extend  to  life ;  and  any  person  of  the  age  of 
fourteen  years  and  upwards  who  shall  have  carnal  know- 
ledge of  any  female  child  under  the  age  of  twelve  years, 
either  with  or  without  her  consent,  shall  be  adjudged 
guilty  of  the  crime  of  rape  and  be  punished  as  before 
provided. 

Sec.  45.  The  infamous  crime  against  nature,  either 
with  man  or  beast,  shall  subject  the  offender  to  be  pun- 
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•jslied  by  imprisonment  in  the  Territorial  prison  for  a 
term  not  less  than  live  years,  and  which  may  extend  to 
life. 

Sec.  46.  An  assault  is  an  unlawful  attempt,  coupled 
with  a  present  ability,  to  commit  a  violent  injury  on  the 
person  of  another ;  and  every  person  convicted  thereof 
shall  be  lined  in  any  sum  not  less  tlian  twenty  dollars 
nor  more  than  one  hundred  dollars,  or  by  imprisonment 
in  the  county  jail,  not  exceeding  six  months,  or  by  both 
such  fine  and  imprisonment,  together  with  the  costs  of 
suit. 

Sec.  47.  An  assault  with  intent  to  commit  murder, 
rape,  the  infamous  crime  against  nature,  mayhem,  rob- 
bery or  grand  larceny  shall  subject  the  offender  to  im- 
prisonment in  the  Territorial  prison  for  a  term  not  less 
than  one  year  nor  more  than  fourteen  years.  An  assault 
with  a  deadly  weapon,  instrument  or  other  thing  with  an 
intent  to  inflict  upon  the  person  of  another  a  bodily 
injury  where  no  considerable  provocation  appears,  or 
where  the  circumstances  of  the  assault  show  an  aban- 
doned and  malignant  heart,  shall  subject  the  offender  to 
imprisonment  in  the  Territorial  prison  not  less  than  one 
year  nor  exceeding  two  years,  or  to  a  fine  not  less  than 
one  thousand  nor  exceeding  five  thousand  dollars,  or  to 
both  such  fine  and  imprisonment. 

Sec.  48.  Assault  and  battery  is  the  unlawful  beating 
'of  another,  and  a  person  duly  convicted  thereof  shall  be 
punished  by  fine  in  any  sum  not  less  than  twenty-five 
dollars  nor  more  than  one  hundred  dollars,  or  by  impris- 
onment in  the  county  jail  not  exceeding  six  months,  or 
by  both  such  fine  and  imprisonment,  together  with  costs 
of  suit. 

Sec.  49.  False  imprisonment  is  an  unlawful  viola- 
tion of  the  personal  liberty  of  another,  and  consists  in 
confinement  or  detention  w^ithout  sufficient  legal  author- 
ity. Any  person  convicted  of  false  imprisonment  shall 
pay  all  damages  sustained  by  the  j^erson  so  imprisoned, 
and  be  fined  in  a  sum  not  exceeding  five  thousand 
dollars,  or  imprisoned  in  the  Territorial  prison  for  a  term 
not  exceeding  one  year. 

Sec.  50.  Kidnapping  is  the  forcible  abduction  or 
stealing  away  of  a  man,  w^oman  or  child  from  his  or  her 
own  home,  and  sending  or  taking  him  or  her  from  said 
home. 

Sec.  51.  Every  person  w^ho  shall  forcibly  steal,  take 
or  arrest  any  man,  w^oman  or  child,  whether  white,  black 
or  colored,  or  any  Indian  in  this  Territory,  and  carry 
him  or  her  into  another  county,  State  or  Territory,  or 
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who  shall  forcibly  take  or  arrest  any  person  or  persons 
whatsoever,  with  a  design  to  take  him  or  her  out  of  this 
Territory,  without  having  established  a  claim  according 
to  the  laws  of  the  United  States,  shall,  upon  conviction, 
be  deemed  guilty  of  kidnapping,  and  be  punished  by 
imprisonment  in  the  Territorial  prison  for  any  term  not 
less  than  one  nor  more  than  ten  years  for  each  person 
kidnapped  or  attempted  to  be  kidnapped. 

Seu.  52.  Every  person  who  shall  hire,  persuade, 
entice,  decoy  or  seduce,  by  false  promises,  misrepresent- 
ations and  the  like,  any  negro,  mulatto  or  colored  person, 
or  Indian,  to  go  out  of  this  Territory,  or  to  be  taken  or 
removed  therefrom,  for  the  purpose  and  with  the  intent 
to  sell  such  negro,  mulatto,  colored  person  or  Indian  into 
slavery  or  involuntary  servitude,  or  otherwise  to  employ 
him  or  her  for  his  own  use  or  to  the  use  of  another, 
without  the  free  will  and  consent  of  such  negro,  mulatto 
or  colored  person,  or  Indian,  shall  be  deemed  to  have 
committed  the  crime  of  kidnapping,  and,  upon  convic- 
tion thereof,  shall  be  imprisoned  in  the  Territorial  prison 
for  any  term  not  less  than  one  nor  more  than  ten  years. 

Sp:c.  53.  Every  person  who  shall  take  any  woman 
unlawfully,  against  her  will,  and  by  force,  menace  or 
duress,  compel  her  to  marry  him  or  to  marry  any  other 
person,  or  to  be  defiled,  and  shall  be  thereof  convicted, 
shall  be  ])unished  by  imprisonment  in  the  Territorial 
prison  for  a  term  not  less  than  two  nor  more  than  ten 
years,  and  the  record  of  such  conviction  shall  operate  as 
a  divorce  to  the  party  so  married. 

Sec.  54.  Every  person  who  shall  maliciously,  forcibly 
or  fraudulently  lead,  take  or  carry  away,  or  decoy  or 
entice  away,  any  child  under  the  age  of  ten  years,  Avith 
intent  to  detain  and  conceal  such  child  from  its  parent, 
guardian  or  other  person  having  the  lawful  charge  of 
such  child,  shall,  upon  conviction  thereof,  be  punished 
by  imprisonment  in  the  Territorial  prison  for  a  term  not 
exceeding  ten  years,  or  by  a  line  not  exceeding  five  thou- 
sand dollars,  or  by  both  such  fine  and  imprisonment. 
Every  person  who  shall  wilfully  poison  any  spring,  well 
or  reservoir  of  water,  shall,  upon  conviction  thereof,  be 
punished  by  imprisonment  in  the  Territorial  prison  for 
a  term  not  less  than  one  nor  more  than  ten  years. 
Extortion.  Sec.  55.  If  any  person,  either  verbally  or  by  any 
written  or  printed  communication,  shall  maliciously 
threaten  any  injury  to  the  person  or  property  of  another, 
with  intent  thereby  to  extort  money  or  any  pecuniary 
advantage  whatever,  or  to  compel  the  person  so  threat- 
ened to  do  any  act  against  his  or  her  will,  he  shall,  on 
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fGonviction  thereof,  be  punished  by  imprisonment,  not 
more  than  one  year  nor  less  than  six  months,  or  by  line 
not  exceeding  live  hundred  dollars  nor  less  than  one 
hundred  dollars,  or  by  both  such  line  and  imprisonment. 


CHAPTER  Y. 
Offenses  against  Habitations  and  Other  Buildings, 

Section  56.    Arson,  firet  and  second  degree, 
59.    Burglary. 

Sec.  56.  Every  person  who  shall  wilfully  and  mali- 
<»iously  burn  or  cause  to  be  burned,  in  the  night  time,  any 
dwelling-house  in  which  there  shall  be  at  the  time  some 
human  being,  shall  be  deemed  guilty  of  arson  in  the  Urst 
degree,  and,  upon  conviction  thereof,  shall  be  punished 
by  imprisonment  not  less  than  two  years,  and  which  may 
extend  to  life,  in  the  Territorial  prison. 

Sec.  57.  Every  person  who  shall  wilfully  and  mali- 
ciously burn  or  cause  to  be  burned  any  dwelling-house 
or  building  owned  by  himself  or  the  property  of  an- 
other, in  the  day  time  or  in  the  night  time;  or  cause  to 
be  burned  any  kitchen,  office,  shop,  barn,  stable,  store- 
house, warehouse  or  other  building;  or  stacks  or  stocks 
of  hay  or  grain  or  standing  crops,  the  property  of  another 
person  or  corporation  ;  or  any  church,  meeting-house, 
school-house,  state-house,  court-house  or  any  other  public 
building ;  or  any  ship,  boat  or  other  water  craft ;  or  any 
bridge  of  the  value  of  fifty  dollars  or  more  over  or  across 
any  of  the  water-courses  in  this  Territory,  such  person  so 
offending  shall  be  deemed  guilty  of  arson  in  the  second 
degree,  and,  upon  conviction  thereof,  shall  be  punished 
by  imprisonment  in  the  Territorial  prison  for  a  term  not 
less  than  one  year  nor  more  than  ten  years ;  and  should 
the  life  or  lives  of  any  person  or  persons  be  lost  by  such 
burning,  as  mentioned  in  this  and  the  preceding  section, 
such  offender  shall  be  deemed  guilty  of  murder,  and 
shall  be  punished  accordingly. 

Sec.  58.  Every  person  who  shall  wilfully  burn  or 
cause  to  be  burned  any  building  or  any  goods,  wares, 
merchandise  or  other  chattels  which  shall  be  at  the  time 
insured  against  loss  or  damage  by  fire,  with  intent  to 
ijjjure  or  defraud  such  insurer,  whether  the  same  be  the 
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property  of  sneli  person  or  any  other,  sliall,  upon  convic- 
tion, be  adjudged  guilty  of  arson  in  the  second  degree, 
and  punished  accordingly. 

Sec.  59.  Every  person  who  shall,  in  the  night  time, 
forcibly  break  and  enter,  or  Vvithout  force  (the  doors  and 
windows  being  open)  enter  into  any  dwelling-house  or 
any  other  honse  whatever,  or  tent,  with  intent  to  commit 
murder,  robbery,  rape,  mayhem,  larceny  or  other  felony, 
shall  be  deemed  guilty  of  burglary,  and,  upon  conviction 
thereof,  shall  be  punished  by  imprisonmicnt  in  the  Terri- 
torial prison  for  a  term  not  less  than  one  nor  more  than 
ten  years. 


CHAPTER  YI. 


Robbery. 


Grand  lar- 
ceny. 


Petit  lar- 
ceny. 


Offenses  against  Property. 

Section  60.    Eobbery ;  grand  and  petit  larceny  ;  dog-stealing. 

64.  What  constitute?  personal  gooas  ;  recovering  stolen  goods,  etc 

65.  Stolen  property  to  be  restored  to  lawful  owner. 

67.  Property  stolen  out  ol  the  Territorj'. 

68.  Marking  or  branding  stock. 

69.  Embezzlement  by  public  officers. 

70.  Officer  refusing  to  pay  over  public  funds. 

71.  Eoibezzlement ;  destroying  deeds,  etc. 

73.  Eemoving  landmarks. 

74.  Embezzlement  by  clerks,  etc. 

75.  Conversion  of  goods  by  bailee. 

76.  Embez  dement  by  lodgers. 

Sec.  60.  Eobbery  is  the  felonious  and  violent  taking 
of  money,  goods  or  other  valuable  thing  from  the  person 
of  another  by  force  or  intimidation.  Every  person 
guilty  of  robbery  shall  be  punished  by  imprisonment  in 
the  Territorial  prison  for  a  term  not  less  than  live  years, 
and  which  may  be  extended  to  life. 

Sec.  61.  Every  person  who  shall  feloniously  steal, 
take  and  carry  away  the  personal  goods  or  property  of 
another  of  the  value  of  sixty  dollars  or  more,  or  shall 
feloniously  steal,  take,  drive  or  carry  away  any  head  of 
live  stock,  the  property  of  another,  shall  be  deemed  guilty 
of  gi-and  larceny,  and,  upon  conviction  thereof,  shall  be 
punished  by  imprisonment  in  the  Territorial  prison  for  a 
term  not  less  than  one  year  nor  more  than  fourteen 
years,  or  by  a  fine  not  exceeding  one  thousand  dollars. 

Sec.  62.  Every  person  who  shall  feloniously  steal, 
take  and  carry,  lead  or  drive  away  the  personal  goods  or 
property  of  another  under  the  value  of  sixty  dollars  shall 
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be  deemed  guilty  of  petit  larceny,  and,  upon  convictiati 
tliereof,  shall  be  punished  by  fine  in  any  sum  not  exceed- 
ing one  hundred  dollars,  or  by  imprisonment  in  the 
county  jail  not  exceeding  six  months,  or  by  both  such 
line  and  imprisonment,  together  with  costs  of  suit. 

Sec.  63.  That  every  person  who  shall  feloniously 
steal,  take  and  carry,  lead  or  drive  away  any  dog,  either 
of  the  male  or  female  kind,  belonging  to  another,  shall 
be  deemed  guilty  of  petit  larceny,  and,  upon  conviction 
tliereof,  shall  be  punished  by  imprisonment  in  the  county 
jail  not  more  than  six  months,  or  by  a  tine  not  exceeding 
one  hundred  dollars,  or  by  both  such  fine  and  imprison- 
ment. In  any  judgment  rendered  for  a  fine  only,  the 
judgment  shall  provide  that,  unless  the  same  be  paid,  the 
defendant  shall  be  imprisoned  in  the  county  jail  at  the 
rate  of  one  day  for  every  two  dollars  of  the  fine. 

Sec.  6-i.  Bonds,  promissory  notes,  bank  notes,  bills 
of  exchange,  or  other  bills,  orders,  drafts,  checks,  receipts 
or  certificates,  or  warrants  for  or  concerning  money,  goods 
or  property,  due  or  to  become  due,  or  to  be  delivered ; 
or  any  public  security  issued  by  the  United  States  or  by 
this  Territory,  and  any  deed  or  writing  containing  a  con- 
A'eyance  of  land  or  valuable  contract,  in  force,  or  any 
release  or  defeasance,  or  any  other  instrument  whatever, 
shall  be  considered  personal  goods,  of  which  larceny  may 
be  committed,  and  the  money  due  thereon  or  secured 
thereby  and  remaining  unsatisfied,  or  which  in  any  event 
or  contingency  might  be  collected  thereon,  or  the  value 
of  the  property  transferred  or  affected  thereby,  as  the 
case  may  be,  shall  be  deemed  the  value  of  the  article 
stolen. 

Sec.  65.  Every  person  who  for  his  own  gain  or  to 
prevent  the  owner  from  again  possessing  his  property 
shall  buy  or  receive  stolen  goods,  or  anything  the  steal- 
ing of  which  is  declared  to  be  larceny,  or  property  ob- 
tained by  robbery,  burglary  or  embezzlement,  knowing 
the  same  so  to  have  been  obtained,  shall,  upon  conviction, 
be  punished  by  imprisonment  in  the  Territorial  prison 
for  a  term  not  exceeding  five  years,  or  by  a  fine  not  ex- 
ceeding one  thousand  dollars,  or  by  both  such  fine  and 
imprisonment;  and  every  such  person  may  be  tried, 
convicted  and  punished  as  well  before  as  after  the  trial 
of  the  principal.  I^o  person  convicted  of  the  offense 
specified  in  this  section  shall  be  condemned  to  imprison- 
ment in  the  Territorial  prison  unless  the  value  of  the 
thing  bought  or  received  shall  amount  to  fifty  dollars, 
but  the  same  shall  be  punished  as  provided  in  cases  of 
petit  larceny. 
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Sec.  (jQ.  All  property  obtained  by  larceny,  robbery^ 
burglary  or  embezzlement  shall  be  restored  to  the  owner, 
and  no  sale,  whether  in  good  faith  on  the  part  of  the 
purchaser  or  not,  shall  divest  the  owner  of  his  right  to 
such  property.  Such  owner  may  maintain  his  action, 
not  only  against  the  felon,  but  against  any  person  in 
whose  possession  he  may  find  the  property. 

Sp:c.  67.  Ev^ery  person  bringing  any  goods  or  prop- 
erty into  tliis  Territory,  taken  by  himself  oi*  wdiieh  he 
knew*  was  taken  by  another  in  another  Territory  or 
State  by  robbery,  burglary,  embezzlement  or  larceny, 
shall,  upon  reasonable  cause  being  shown  to  a  magistrate 
to  induce  him  to  believe  that  the  accused  has  brought 
such  goods  or  property  into  this  Territory  taken  in 
either  of  the  ways  aforesaid  in  another  Territory  or  State; 
be  committed  to  the  county  jail  to  aw^ait  a  requisition 
from  the  governor  of  the  Territory  or  State  whence  such 
goods  or  property  was  brought  as  aforesaid  into  this  Ter- 
ritory ;  provided^  that  such  person  shall  not  be  detained,^ 
in  such  custody  longer  than  a  period  of  twelve  weeks. 

Sec-  68.  Every  person  wl)o  shall  mark  or  brand,- 
alter  or  deface  the  mark  or  bra^nd  of  any  horse,  mare, 
colt,  jack,  jennet,  mule,  or  any  one  or  more  head  of 
neait  cattle  or  sheep,  goat,  hog,  shoat  or  pig,  not  his  or 
her  own  property,  but  belonging  to  some  other  person, 
or  cause  the  sam$  to  be  done,  with  intent  thereby  to  steal 
the  same,  or  to  "Drevent  identification  thereof  by  the 
true  owner,  shall,  on  conviction  thereof,  be  punished  by 
imprisonment  in  the  Territorial  prison  for  a  term  not 
less  than  six  months  nor  more  than  five  years. 

Sec.  69.  Every  servant,  officer,  or  person  employed 
in  any  department,  station  or  office  of  the  government 
of  this  Territory,  or  of  any  county  of  this  Territory,  or 
in  any  office  of  a  corporate  body,  who  shali  embezzle, 
steal,  secrete  or  fraudulently  take  and  carry  aw^ay  any 
money,  goods,  chattels,  effects,  books,  or  book  of  record 
or  of  account,  bond  or  bonds,  promissory  note  or  notes, 
bank  bill  or  notes,  or  any  other  writing  or  security  for 
the  payment  of  money  or  property,  of  whatever  descrip- 
tion it  may  be,  being  the  property  of  said  Territory, 
county  or  corporate  body,  shall,  on  conviction  thereof, 
be  punished  by  imprisonment  in  the  Territorial  prison 
for  a  period  of  time  not  less  than  one  year  nor  more  than 
ten  years. 

Sec.  70.  If  any  officer  or  person  who  now  is  or  here- 
after may  be  entrusted  by  law  to  collect,  disburse  or  re- 
ceive, or  safely  keep  any  money  or  moneys,  revenue  or 
revenues  belonging  to  this  Territory  to  the  school  fund 
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of  this  Territory,  to  the  school  fund  of  any  coanty,  or 
township  of  any  county  in  this  Territory,  to  any  canal, 
turnpike  or  raih'oad  fund  of  this  Territory,  or  any  county 
thereof,  or  to  any  fund  for  the  improvement  of  an}^ 
pubhc  road  or  roads,  river,  creek  or  other  water-course 


bordering 


on  or  within  this  Territorv,  or  to  any  other 


fund  now  being  or  hereafter  to  be  estabhshed  by  law 
for  public  purposes,  and  who  shall  fail  or  refuse  to 
pay  over  all  moneys,  warrants,  bills,  notes  and  orders 
which  any  such  officer  or  person  shall  receive  for  dis- 
bursement and  has  not  disbursed,  or  shall  collect,  or 
shall  receive  for  safe  keeping,  belonging  to  this  Terri- 
tory, to  any  county  of  this  Territory,  or  to  any  such 
fund  as  aforesaid,  when  such  officer  or  person  shall 
thereto  be  required  by  law,  and  demand  duly  made  by 
the  successor  or  successors  of  such  officer  or  person  in 
office,  or  by  the  officer  or  person  to  whom  such  money, 
warrant,  bills,  notes  or  orders  ought  by  law  to  be  paid 
over,  or  his  or  their  attorney  or  agent,  duly  authorized 
in  writing,  signed  and  acknov/ledged,  if  such  demand  be 
practicable,  every  such  officer  or  person  shall,  on  convic- 
tion therefor,  be  punished  by  imprisonment  in  the  Ter- 
ritorial prison  for  a  term  not  less  than  one  year  nor  more 
than  two  years ;  provided,  that  no  person  shall  be  impris- 
oned in  the  Territorial  prison  nnder  this  section  unless 
the  money  not  paid  over  shall  amount  tp  more  than  one 
hundred  dollars,  or  if  it  appear  that  such  failure  or  re- 
fusal shall  be  occasioned  by  unavoidable  accident  or  loss. 
Every  person  convicted  under  the  provisions  of  this  sec- 
tion shall  forever  thereafter  be  disqualified  from  holding 
any  office  of  honor,  trust  or  profit  in  this  Territory. 

Sec.  71.  That  if  any  officer  of  the  Territory,  or  of 
any  county,  city  or  town  in  this  Territory,  charged  with 
the  safe-keeping,  transfer  or  disbursement  of  public 
money,  shall  convert  to  his  own  use  in  any  way  what- 
ever, or  shall  use  by  the  way  of  investment  in  any  kind 
of  property  or  merchandise,  or  shall  loan,  with  or  w^ithout 
interest,  any  portion  of  the  public  moneys,  bonds,  or 
other  evidences  of  indebtedness  of  the  Territory  intrust- 
ed to  him  for  safe  keeping,  transfer  or  disbursement,  or 
any  other  purpose,  every  such  act  shall  be  deemed  and 
adjudged  to  be  an  embezzlement  of  so  much  of  said 
moneys  as  shall  be  thus  taken,  converted,  invested,  used 
or  loaned,  which  is  hereby  declared  to  be  felony ;  and 
the  neglect  or  refusal  to  pay  over  on  demand  any  public 
moneys  in  his  hands  upon  the  presentation  of  a  draft  or 
order  or  warrant  drawn  upon  him  by  the  proper  officer, 
or  any  officer  authorized  by  law,  and  signed  by  such 
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officer,  or  to  transfer  or  disburse  any  sucli  moneys^ 
])romptly  according  to  law,  on  the  legal  requirement  of 
any  officer  authorized  to  make  such  requirement,  shall 
be  2)rt ma  facie  evidence  of  such  conversion  to  his  own 
use  of  the  public  moneys  as  may  be  in  his  hands.  All 
persons  advising  or  knowingly  or  wilfully  participatins: 
in  such  embezzlement,  upon  being  convicted  thereof 
before  any  court  of  this  Territory  of  competent  jurisdic- 
tion, shall,  for  every  such  offense,  forfeit  and  pay  to  the 
Territory  a  tine  equal  to  the  amount  embezzled,  and 
shall  suffer  imprisonment  in  the  Territorial  prison  for  a 
term  not  less  than  one  year  nor  more  than  five  years. 

Sec.  72.  Every  person  who  shall  fraudulently  or 
maliciously  tear,  burn,  efface,  cut,  or  in  any  way  destroy 
any  debt,  lease,  bond,  will,  or  any  other  writing  sealed, 
or  any  bank  bill  or  note,  check,  warrant  or  certificate  for 
the  payment  of  money  or  other  thing,  or  the  delivery  of 
goods,  or  any  certificate  or  other  public  security  of  this' 
Territory  or  of  the  United  States,  or  of  any  State  O'r 
Territory,  for  the  payment  of  money,  or  any  receipt,  ac- 
quittance, release  or  defeasance,  discharge  of  any  debt, 
suit  or  other  demand,  or  any  transfer  or  assurance  of 
money,  stock,  goods,  chattels  or  other  property,  or  any 
letter  of  attorney  or  other  power,  or  any  day  book  or 
other  book  or  account,  or  any  agreement  or  contract 
whatever,  with  intent  to  defraud,  prejudice  or  injure  any 
person  or  body  corporate,  shall,  upon  conviction  thereof^ 
be  punished  by  imprisonment  in  the  Territorial  prisoo 
for  a  term  not  less  than  one  year  nor  more  than  five 
years. 

Sec.  73.  Every  person  who  shall  wilfully  or  mali- 
ciously remove  any  monument  of  stone,  wood  or  other 
durable  material,  erected  for  designating  the  corner  or 
other  point,  or  any  post  or  stake  fixed  or  driven  in  the 
ground  for  the  purpose  of  designating  a  point  in  tlie 
boundary  of  any  lot  or  tract  of  land ;  or  alter  the  marks 
on  any  tree,  post  or  other  monument  made  for  the  pur- 
pose of  designating  any  point,  course  or  line  in  the  boun- 
dary of  any  lot  or  tract  of  land  ;  or  shall  cut  down  or 
remove  any  tree  upon  which  any  such  marks  shall  be 
made  for  such  purpose,  w^ith  the  intent  to  destroy  such 
marks,  shall,  upon  conviction,  be  adjudged  guilty  of  a 
misdemeanor,  and  punished  by  line  not  less  than  one 
hundred  nor  more  than  two  thousand  dollars,  or  by  im- 
prisonment in  the  county  jail  for  a  term  not  less  than 
one  month  nor  more  than  one  year. 

Sec.  74.     If  any  clerk,  apprentice  or  servant,  or  other 
person,  whether  bound  or  hired,  to  whom  any  money,  or 
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goods,  or  chattels,  or  other  property,  shall  be  entrusted 
by  his  master  or  employer  shall  withdraw  himself  from 
his  master  or  employer,  and  go  away  with  the  money, 
goods,  chattels  or  other  property,  or  any  part  thereof, 
with  intent  to  steal  the  same  and  defraud  his  master  or 
employer  thereof,  contrary  to  the  confidence  and  trust  in 
him  reposed  by  his  said  master  or  employer ;  or,  being 
in  the  service  of  his  said  master  or  employer,  shall  em- 
bezzle the  said  money,  goodSj  or  chattels  or  property,  or 
any  part  thereof,  or  otherwise  shall  convert  the  same  td 
his  own  use  with  like  purpose  to  steal  the  Same,  every 
person  so  offending  shall  be  punished  in  the  manner  pre- 
scribed by  law  for  feloniously  stealing  property  of  the^ 
value  of  the  articles  So  taken,  embezzled  or  contested. 

Sec.  75.     Every  attorney  at  law,  agent,  collector  or'  Neglect  or 
other  person  who  shall  collect  or  receive  any  money  or  pay^over* 
property  on  any  debt,  claim  or  demand  due  to  another  ^^^^7' 
person,  and,  upon  demand  made  by  said  person  to  whom 
such  debt,  claim  or  demand  is  due,  shall,  for  the  space  of 
twenty  days,  refuse  or  neglect  to  pay  over  said  money  or 
deliver  up  said  property  so  received  to  such  person  mak- 
ing said  demand,  shall  be  deemed  guilty  of  grand  or  petit 
larceny  according  to  the  amount  of  the  money  or  value 
of  the  property  so  refused  to  be  delivered  over.     If  any  conversiori 
bailee  of  any  money,  goods  or  property  shall  convert  the  SLfeel^"  ^^ 
same  to  his  own  use^  with  intent  to  steal  the  same,  he 
shall  be  deemed  guilty  of  grand  or  petit  larceny  accord- 
ing to  the  amount  of  the  money  or  value  of  the  goods, 
chattels  or  property  so  converted,  hi  the  same  manner 
as  if  the  original  taking  had  been  felonious,  and,  on  con- 
viction thereof,  shall  be  punished  aiccordingly* 

Sec.  76;     If  any  lodger  shall  take  away,  with  intent  stealing  by 
to  steal,  embezzle,  or  purloin,  any  bedding,  furniture,  ^^^^^' 
goods  or  chattels,  which  he  is  to  use  in  or  with  his  lodg- 
ing, he  shall  be  deemed  to  be  guilty  of  grand  or  petit 
larceny  according  to  the  value  of  the  propei'ty  so  taken, 
and,  on  conviction,  shall  be  punished  accordingly. 
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Po8sespii>g  or  receiving  forged  instruments  in  vvriiing. 

Possesfcing  or  pat^siiig  fictitiou3  paper?. 

Making  or  possessing  counterfeit  die  or  plates. 

Proof  of  charter. 

Experts  to  prove. 

(.ounterfeiting  seals,  gold  dust,  etc. 

Possessing  or  receiving  counterfeit  gold  dust,  etc. 

Every  person  who  sliall  falsely  make,  alter, 
forge  or  counterfeit  any  record  or  other  autlientic  matter 
of  a  public  nature  or  character ;  letters  patent,  deed,  lease, 
indenture,  writing  obligatory,  will,  testament,  codicil,  an- 
nuity, bond,  covenant,  bank  bill  or  note,  post  note,  check, 
draft,  bill  of  exchange,  contract,  promissory  note,  due 
bill  for  the  payment  of  money  or  property,  receipt  for 
money  or  property,  power  of  attorney,  any  auditor's  war- 
rant for  the  payment  of  money  at  the  treasury :  county 
order  or  warrant,  or  request  for  the  payment  of  monev 
or  the  deliveiy  of  goods  or  chattels  of  any  kind,  or  for 
the  delivery  of  any  instrument  of  writing,  or  receipt  for 
money  or  goods ;  or  any  acquittance,  release  or  discharge 
of  any  debt,  account,  suit,  action,  demand  or  other  thing, 
real  or  personal ;  or  any  transfer  of  assurance  of  money, 
stock,  goods,  chattels  or  other  property  whatever ;  or  any 
letter  of  attorney  or  other  power  to  receive  money  or  to 
receive  or  transfer  stock  or  annuities,  or  to  let,  lease,  dis- 
pose of,  alien  or  convey  any  goods  or  chattels,  lands  or 
tenements  or  other  estate,  real  or  personal;  or  any  ac- 
ceptance or  indorsement  of  any  bill  of  exchange,  promis- 
sory note,  draft,  order  or  assignment  of  any  bond,  writ- 
ing obligatory  or  promissory  note  for  money  or  other 
property ;  or  shall  counterfeit  or  forge  the  seal  or  hand- 
writing of  another,  with  intent  to  damage  or  defraud 
any  person  or  persons,  body  politic  or  corporate,  whether 
the  said  person  or  persons,  body  politic  or  corporate, 
reside  in  or  belong  to  this  Territory  or  not ;  or  shall  utter, 
publish,  pass,  or  attempt  to  pass,  as  true  and  genuine  any 
of  the  above-named  false,  altered,  forged  or  counterfeit- 
ed matters,  as  above  specified  and  described,  knowing 
the  same  to  be  false,  altered,  forged  or  counterfeited, 
wdtli  intent  to  prejudice,  damage  or  defraud  any  person 
or  persons,  body  politic  or  corporate,  whether  the  said 
person  or  persons,  body  politic  or  corporate,  reside  in 
this  Territory  or  not— every  person  so  offending  shall  be 
deemed  guilty  of  forgery,  and,  upon  conviction  thereof,, 
shall  be  punished  by  imprisonment  in  the  Territorial 
prison  for  a  term  not  less  than  one  year  nor  more  than 
^fourteen  years. 

Sec.  78.     Every  person  who  sliall  counterfeit  any  of 
the  species  of  gold  or  silver  coin  now  current  or  that 
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shall  hereafter  be  current  in  this  Territory,  or  shall  pass 
or  give  in  payment  such  counterfeit  coin ;  or  permit, 
cause  or  procure  the  same  to  be  uttered  or  passed,  with 
intention  to  defraud  any  person  or  persons,  body  politic 
or  corporate,  knowing  the  same  to  be  counterfeited,  shall 
be  deemed  guilty  of  counterfeiting,  and,  upon  conviction 
therefor,  shall  be  punished  by  imprisonment  in  the  Ter- 
ritorial prison  for  a  term  not  less  than  one  year  nor  more 
than  fourteen  years. 

8ec.  79.  Every  person  who  shall  have  in  his  posses- 
sion or  receive  for  any  other  person  any  counterfeit  gold 
or  silver  coin  or  coins  of  the  species  now  current  or  here- 
after to  be  current  in  this  Territory,  with  intention  to 
utter  or  pass  the  same,  or  permit,  cause  or  procure  the 
same  to  be  uttered  or  passed,  with  intention  to  defraud 
any  person  or  persons,  body  politic  or  corporate,  know- 
ing the  same  to  be  counterfeited,  and  being  thereof  duly 
convicted,  shall  be  punished  by  imprisonment  in  the  Ter 
ritorial  prison  for  a  term  not  less  than  one  nor  more 
than  fourteen  years. 

Sec.  80.  That  every  person  who  shall  knowingly  and 
wilfully  forge  or  counterfeit,  or  cause  or  procure  to  be 
for^^ed  or  counterfeited,  upon  any  goods,  wares  or  mer- 
chandise the  private  stamps  or  labels  of  any  mechanic  or 
manufacturer,  with  intent  to  defraud  the  purchasers  or 
manufacturers  of  any  goods,  wares  or  merchandise  what- 
soever, shall,  on  conviction  thereof,  be  deemed  guilty  of 
a  misdemeanor,  and  shall  be  punished  by  imprisonment 
in  the  county  jail  for  a  term  not  exceeding  six  months,  or 
by  a  fine  not  less  than  three  hundred  nor  more  than  six 
hundred  dollars. 

Sec.  81.  That  any  person  who  shall  sell  any  goods, 
wares  or  merchandise  having  thereon  any  forged  or 
counterfeit  stamps  or  labels,  purporting  to  be  the 
stamps  or  labels  of  any  mechanic  or  manufacturer, 
knowing  the  same  to  be  forged  or  counterfeited,  with- 
out disclosing  the  fact  to  the  purchaser,  shall,  on  convic- 
tion thereof,  be  deemed  guilty  of  a  misdemeanor,  and 
shall  be  punished  by  imprisonment  in  the  county  jail  for 
a  term  not  exceeding  six  months,  or  by  fine  not  less  than 
three  huudred  dollars  nor  more  than  six  hundred  dollars. 
^  Sec.  82.  Every  person  who  shall  have  in  his  posses- 
sion or  shall  receive  from  any  other  person  any  forged 
promissory  note  or  notes,  or  bank  bills*  or  bills  for  the 
payment  of  money  or  property,  with  intention  to  pass 
the  same  or  procure  the  same  to  be  uttered  or  passed 
with  intent  to  defraud  any  person  or  persons,  body  poli- 
tic or  corporate,  whether  such  person  or  persons,  body 
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politic  or  corporate,  reside  in  or  belong  to  this  Territory 
or  not,  knowing  the  same  to  be  forged  or  counterfeited ; 
or  shall  have  and  keep  in  his  possession  any  blank  or  un- 
finished note  or  bank  bill  made  in  the  form  or  similitude 
of  any  promissory  note  or  bill  for  the  payment  of  money 
or  property,  made  to  be  issued  by  any  incorporated  bank 
or  banking  company,  with  intention  to  fill  up  and  com- 
plete such  blank  and  unfinished  note  or  bill,  or  to  permit, 
or  cause,  or  procure  the  same  to  be  filled  up  and  com- 
pleted, in  order  to  utter  or  pass  the  same,  or  to  permit, 
or  cause,  or  procure  the  same  to  be  uttered  and  passed, 
to  defraud  any  person  or  persons,  body  politic  or  corpor- 
ate, whether  in  this  Territory  or  elsewhere,  shall,  on  con- 
viction thereof,  be  punished  by  imprisonment  in  the  Ter- 
ritorial prison  for  a  term  not  less  than  one  year  nor  more 
than  fourteen  years. 

Sec.  83.  Every  person  who  shall  make,  pass,  uttef 
or  publish,  with  an  intention  to  defraud  any  other  per- 
son or  persons,  body  politic  or  corporate,  either  in  this 
Territory  or  elsewhere,  or  with  the  like  intention  shall 
attempt  to  pass,  utter  or  publish,  or  shall  have  in  his  pos- 
session with  the  intention  to  utter,  pass  or  publish,  any 
fictitious  bill,  note  or  check,  purporting  to  be  the 
bill,  note  or  check,  or  other  instrument  in  writing  for 
the  payment  of  money  or  property,  of  some  bank, 
corporation,  copartnership  or  individual,  where,  in  fact, 
there  shall  be  no  such  bank,  copartnership  or  individual 
in  existence,  the  said  person,  knowing  the  said  note,  bill, 
check  or  instrument  in  writing  for  the  payment  of  money 
or  property  to  be  fictitious,  shall  be  deemed  guilty  of 
forgery,  and,  on  conviction  thereof,  shall  be  punished  by 
imprisonment  in  the  Territorial  prison  for  a  term  not  less 
than  one  nor  more  than  fourteen  years. 

Sec.  84.  Every  person  who  shall  make,  or  knowingly 
have  in  his  possession,  any  die  or  dies,  plate  or  plates,  or 
other  thing  whatever,  made  use  of  in  counterfeiting  the 
coin  now  made  current  or  hereafter  to  be  made'  current 
in  this  Territory,  or  in  counterfeiting  bank  notes  or  bills, 
upon  conviction  thereof,  shall  be  punished  by  imprison- 
ment in  the  Territorial  prison  for  a  term  not  less  than 
one  year  nor  more  than  fourteen  years;  and  all  such 
dies,  plates,  apparatus,  paper,  metal  or  machine  intended 
for  the  purpose  aforesaid  shall  be  destroyed. 

Sec.  85.  On  the  trial  of  any  person  for  forging  any 
bill  or  note,  purporting  to  be  the  bill  or  note  of  some  incor- 
porated company  or  bank,  or  for  passing  or  attempting 
to  pass,  or  having  in  possession  with  intent  to  pass,  any 
such  forged  bill  or  note,  it  shall  not  be  necessary  ta 
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prove  the  incorporation  of  such  bank  or  company  by  the 
charter  or  act  of  incorporation,  but  the  same  may  be 
proved  by  general  reputation. 

Sec.  86.  Persons  of  skill  shall  be  competent  wit- 
nesses to  prove  that  such  bill  or  note  is  forged  or  coun- 
terfeited. 

Sec.  87.  Every  person  who  shall  fraudulently  forge 
or  counterfeit  the  seal  of  this  Territory,  or  the  seal  of 
any  court  or  officer  by  law  entitled  to  have  and  use  a 
seal,  or  seal  of  any  corporation,  and  shall  make  use  of 
the  same,  or  shall  forge  or  counterfeit  the  signature  of 
any  public  officer  or  seal  of  any  corporation,  or  shall  un- 
lawfully and  corruptly  and  with  evil  intent  affix  any  of 
the  true  seals  to  any  commission,  deed,  warrant,  pardon, 
certificate,  or  other  writing,  or  who  shall  have  in  his 
possession  or  custody  any  such  counterfeit  seal,  and  shall 
wilfully  conceal  the  same,  knowing  it  be  falsely  made 
and  counterfeited,  and  shall  thereof  be  convicted,  shall 
be  punished  by  imprisonment  in  the  Territorial  prison 
for  a  term  not  less  than  one  year  nor  more  than  fourteen 
years. 

Sec.  88.  If  any  person  shall  counterfeit  any  kind  or 
species  of  gold  dust,  or  silver,  gold  bullion,  or  bars,  lumps, 
pieces  or  nuggets  of  gold  or  silver,  or  any  description 
whatever  of  uncoined  gold  or  silver  currently  passing  in 
this  Territory,  or  shall  alter  or  put  off  any  kind  of  un- 
coined gold  or  silver  mentioned  in  this  section,  for  the 
purpose  of  defrauding  any  person  or  persons,  body  poli- 
tic or  corporate,  or  shall  make  any  instrument  for  coun- 
terfeiting any  kind  of  uncoined  gold  or  silver  as  afore- 
said, knowing  the  purpose  for  which  such  instrument 
was  made,  or  shall  knowingl}^  have  in  his  possession  and 
secretly  keep  any  instrument  for  the  purpose  of  counter- 
feiting any  kind  of  uncoined  gold  or  silver  as  aforesaid, 
every  such  person  so  offending  shall  be  deemed  guilty  of 
counterfeiting,  and  upon  conviction  thereof,  shall  be  pun- 
ished by  imprisonment  in  the  Territorial  prison  for  a 
term  of  not  less  than  one  year  nor  more  than  fourteen 
years. 

Sec.  89.  Every  person  who  shall  have  in  his  posses- 
sion or  receive  for  any  other  person  any  counterfeit  gold 
dust,  silver,  gold,  bullion  or  bars,  lumps,  pieces  or  nug- 
gets of  gold  or  silver,  or  any  description  whatever  of 
uncoined  gold  or  silver  currently  passing  in  this  Territory 
or  entering  in  any  wise  into  the  circulating  medium  of 
this  Territory,  with  the  intention  to  pass,  utter  or  put 
off  the  same,  or  permit,  cause  or  procure  the  same  to  be 
uttered  or  passed,  with  the  intention  to  defraud  any 
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person  or  persons,  body  politic  or  corporate,  knowing 
the  same  to  be  counterfeit,  and  being  thereof  duly  con- 
victed, shall  be  punished  by  imprisonment  in  the  Terri- 
torial prison  for  a  term  of  not  less  than  one  year  nor 
more  than  fourteen  years. 


CHAPTEE  YIII. 


Crimes  and  Offeuses  against  Public  Justice. 


Section 
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90. 
91. 
92. 
93. 
95. 
96. 
97. 
98. 

101. 
103. 
104. 
106. 

108. 
109. 
111. 
113. 
115. 
116. 
117. 


Perjury  and  subornation. 

Conviction  by  purjury  deemed  murder. 

Bribery  of  judge  or  members  of  Legislative  assembly. 

Officers  receiving  bribe  ;  attempting  to  bribe  officers. 

Stealing,  altering  or  deJacing  records. 

Inhumanity  to  prisoners. 

Refusing  to  deliver  records. 

Persouating    another;    obstructing    officers    in    service    of 

process. 
Releasing  prisoners  after  conviction  or  before  conviction. 
Escape  ;  voluntarily  permitting  it. 
Aiding  escape  ;  releasing  prisoner  on  civil  process. 
Aiding  un-iuocessful  attempt  to  escape;    officer   permitting, 

etc.,  before  conviction. 
Officer  reiusing  to  receive  or  arrest. 
Compromising  offences ;  conspiring  to  commit,  etc. 
Unauthorized  action  of  one  for  another ;  embracery. 
Extortion  ;  purchasing  judgments. 
Selling  office. 

Sending  threatening  letters. 
Opening  sealed  letters  of  another.. 


Sec.  90.  Every  person  having  taken  a  lawful  oath  or 
made  affirmation  in  any  judicial  proceeding  or  in  any 
other  matter  where  by  law  an  oath  or  affirmation  is  re- 
quired who  shall  sw^ear  or  affirm  wilfully,  corruptly  and 
falsely  in  a  matter  material  to  the  issue  or  point  in  ques- 
tion, or  shall  suborn  any  other  person  to  swear  or  affirm 
as  aforesaid,  shall  be  deemed  guilty  of  perjury  or  subor- 
nation of  perjury,  as  the  case  may  be,  and,  upon  convic- 
tion thereof,  shall  be  punished  by  imprisonment  in  the 
Territorial  prison  for  a  term  not  less  than  one  year  nor 
more  than  fourteen  years. 

Sec.  91.  Every  person  who  by  wilful  and  corrupt 
perjury  or  subornation  of  perjury  shall  procure  the  con- 
viction and  execution  of  any  innocent  person  shall  be 
.deemed  guilty  of  murder,  and,  upon  conviction  thereof, 
^hali  .sufier  the  punishment  of  death. 
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indirectly,  give  any  sum  of  money  or  other  bribe,  pres-   meSber 
ent  or  reward,  or  any  promise,  contract,  obligation  or  \^y(}f;ll 
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security  for  the  payment  or  delivery  of  any  money,  pres-  ^^y- 
ent,  reward,  or  any  other  thing,  to  obtain  or  procure  the 
opinion,  judgment  or  decree  of  any  judge  or  justice  of 
the  peace  acting  within  this  Territory ;  or  to  corrupt, 
induce  or  influence  such  judge  or  justice  of  the  peace  to 
be  more  favorable  to  one  side  than  to  the  other  in  any 
suit,  matter  or  cause  pending  or  to  be  brought  before 
him  or  them  ;  or  shall,  directly  or  indirectly,  give  any 
sum  or  sums  of  money,  presents  or  rewards,  or  any 
promise,  contract,  obligation  or  security  for  the  payment 
or  delivery  of  any  money,  present  or  reward,  or  any 
other  thing,  to  obtain,  procure  or  influence  any  member 
of  the  Legislative  Assembly,  or  to  incline,  induce  or  in- 
fluence any  such  member  of  the  Legislative  Assembly  to 
be  more  favorable  to  one  side  than  the  other,  on  any 
question,  election,  matter  or  thing  pending  or  to  be 
brought  before  the  legislature,  or  either  house  thereof, 
the  person  so  giving  any  money,  bribe,  present  or  reward, 
promise,  contract,  obligation  or  security,  with  the  intent 
and  for  tlie  purpose  aforesaid,  and  the  judge,  justice  of 
the  peace,  or  member  of  the  Legislative  Assembly  who 
shall  accept  or  receive  the  same,  shall  be  deemed  guilty 
of  bribery,  and,  on  conviction,  shall  be  punished  by  im- 
prisonnient  in^tlie  Territorial  prison  for  a  term  not  less 
than  one  year,  and  shall  be  discpialified  from  holding 
any  office  of  honor,  trust  or  profit  in  this  Territory. 

Sec.  93.  If  any  person  shall,  directly  or  indirectly,  Bribery  ia 
give  any  sum  or  sums  of  money,  or  any  other  bribe,  general, 
present  or  revrard,  or  any  promise,  contract  or  security 
for  the  payment  of  any  money,  present  or  reward,  or 
any  other  thing,  to  any  judge,  justice  of  the  peace, 
sheriff,  coroner,  clerk,  constable,  jailor,  attorney  general, 
district  or  county  attorney,  member  of  the  Legislative 
Assembly,  or  other  officer,  ministerial  or  judicial,  or 
assessor  (but  such  fees  as  are  allov/ed  by  law),  the  person 
so  giving  and  the  officer  so  receiving  any  money,  bribe, 
]:>resent,  reward,  promise,  contract,  obligation  or  security 
sliall  be  deemed  guilty  of  bribery,  and,  on  conviction 
thereof,  shall  be  punished  by  imprisonment  in  the  Terri- 
torial prison  for  a  term  not  less  than  one  year  nor  mor^ 
than  ten  years,  and  shall  be  disqualified  from  holding 
any  office  of  honor,  trust  or  profit  in  this  Territory. 

Sec.  94.  Every  person  who  shall  offer  or  attempt  to  Attempt  to 
bribe  any  member  of  the  Legislative  Assembly,  jndge,  belj™^^^^* 
justice  of  the  peace,  sheriff,  coroner,  clerk,  constable. 
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jailor,  attorney  general,  district  or  county  attorney,  or 
other  ministerial  or  judicial  officer,  or  assessor,  in 
any  of  the  cases  mentioned  in  the  two  preceding 
sections ;  and  every  member  of  the  Legislative  As- 
sembly, judge,  justice  of  the  peace,  sheriff,  coroner, 
clerk,  constable,  jailor,  attorney  general,  district  or 
county  attor^ey,  or  other  ministerial  or  judicial  officer, 
or  assessor,  who  shall  propose  pr  agree  to  receive  a  bribe 
in  any  of  the  cases  mentioned  in  either  of  the  two  pre- 
ceding sections,  shall,  on  conviction,  be  imprisoned  in  the 
Territorial  prison  for  a  term  not  less  than  one  year  nor 
more  than  Ave  years,  and  shall  be  disqualified  to  hold 
aify  office  of  honor,  trust  or  profit  in  this  Territory. 

Sec.  95.  If  any  judge,  justice  of  the  peace,  sheriff, 
coroner,  clerk,  recorder,  or  other  Dublic  officer,  or 
assesspr,  or  any  person  whatever,  shall  steal,  embezzle, 
corrupt,  alter,  withdraw,  falsify  or  avoid  any  record, 
process,  charter,  gift,  grant,  conveyaiice,  bond  or  contract ; 
or  shall  knowingly  and  wilfully  take  off,  discharge  or 
conceal  any  issue,  forfeited  recognizance  or  other  forfei- 
ture ;  or  shall  forge,  deface  or  falsify  any  document  or 
instrument  recorded,  or  any  registered  ackiipwledgment 
or  certificate  ;  or  shall  alter,  deface  or  falsify  any  minute 
document,  book,  or  any  proceeding  whatever  of  or  be- 
longing to  ^ny  public  office  in  this  Territory,  the  person 
so  offending,  and  Ibeing  thereof  duly  convicted,  shall  be 
punished  by  imprisonment  in  the  Territorial  prison  for 
a  term  not  jess  thau  one  yiear  nor  more  than  ten  years,  and 
be  fineji  in  sljiy  sui^i  not  exceeding  five  thousand  dollars. 

Sec.  96.  J] very  sheriff  or  jailor,  or  person  who  shall 
be  guilty  of  wilful  inhunjanity  or  oppression  to  any  pris- 
oner uuder  his  care  pr  custody  shall  be  fined  in  any  sum 
not  exceeding  two  thousand  dollars,  and  shall  be  removed 
from  office. 

Sec.  97.  If  any  officer  whose  office  shall  be  abolished 
by  Jaw,  or  who  after  the  expiration  of  the  time  for  which 
he  may  be  appointed  or  elected,  pr  after  he  shall  have 
resigned,  or  been  legally  removed  from  office,  shall  wil- 
fully and  unlawfully  withhold  or  detain  from  his  succes- 
sor, or  other  person  entitled  thereto  by  law,  the  records, 
papers,  documents,  or  other  writings  appertaining  or  be- 
longing to  his  office,  or  mutilate  or  destroy  or  take  away 
the  same,  the  person  so  offending  shall,  on  conviction,  be 
punished  by  imprisonment  in  the  Territorial  prison  for 
a  term  not  less  than  one  year  nor  more  than  ten  years. 
The  provisions  of  this  section  shall  apply  to  any  person 
who  shall  have  such  records,  documents,  papers  or  other 
writings  in  his,  her  or  their  possession,  and  shall  wilfully 
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mutilate,  destroy,  withhold  or  detain  the  same  as  afore- 
said. 

Sec.  98.  Every  person  who  shall  falsely  represent  or 
personate  another,  and  in  such  assumed  character  shall 
marry  another,  become  bail  or  security  for  any  party  in 
-any  proceeding,  civil  or  criminal,  before  any  court  or 
officer  authorized  to  take  such  bail  or  surety,  or  confess 
-any  judgment,  or  acknowledge  the  execution  of  any  con^ 
veyance  of  real  estate,  or  of  any  other  instrument  which 
by  law  may  be  recorded,  or  do  any  other  act  in  the  course 
of  any  suit,  proceeding  or  prosecution  whereby  the  per- 
son so  represented  or  personated  may  be  made  liable  in 
any  event  to  the  payment  of  any  debt,  damages,  costs  or 
sum  of  money,  or  his  right  or  interest,  may  in  any  man- 
ner be  affected,  shall,  upon  conviction,  be  punished  by 
imprisonment  in  the  Territorial  prison  for  a  term  not 
less  than  one  year  nor  exceeding  ten  years  or  by  fine 
not  exceeding  five  thousand  dollars. 

Sec.  99.  Every  person  who  shall  falsely  represent  or 
personate  another,  and  in  such  assumed  character  shall 
receive  any  money  or  valuable  property  of  any  descrip- 
tion intended  to  be  delivered  to  the  person  so  personated, 
shall,  upon  conviction,  be  punished  in  the  same  manner 
and  .to  the  same  extent  as  for  feloniously  stealing  the 
money  or  property  so  received. 

Sec.  100.  If  any  person  shall  knowingly  and  wilfully 
obstruct,  resist  or  oppose  any  sheriff,  deputy  sheriff, 
coroaer,  constable,  marshal,  policeman  or  other  officer  of 
this  Territory,  or  oth^r  person  duly  authorized,  in  serv- 
ing or  attempting  to  serve  any  law  process  or  order  of 
any  court,  judge  or  juctice  of  the  peace,  or  any  other 
legal  process  whatever;  or  shall  assault  or  beat  any  such 
officer  or  person  duly  authorized  in  serving  or  executing 
or  attempting  to  serv^  or  execute  any  order  or  process 
as  aforesaid,  or  for  having  served  or  executed  or  attempt- 
ing to  serve  or  execute  the  same,  every  person  so  offend 
ing  £hall  be  fined  in  any  sum  not  exceeding  five  thousand 
doll^s  and  punished  by  imprisonment  in  the  Territorial 
prison  for  a  term  not  less  than  one  year  nor  more  than 
five  years ;  provided,  any  officer  or  person  whatever  that 
may  or  shall  assault  or  beat  any  individual  under  color 
.of  his  commission  or  authority,  without  lawful  necessity 
so  to  do,  shall,  on  conviction,  suffer  the  same  punish- 
ment. 

Sec.  101.  If  any  person  or  persons  shall  set  at  liberty 
^r  rescue  any  pe?:'son  who  shall  have  been  found  guilty 
or  convicted  of  a  crime  the  punishment  of  which  is  death, 
euch  person,  on  conviction  thereof,  shall  be  punished  by 
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im2~)risonment  in  the  Territorial  prison  for  a  term  not 
less  tlian  one  year  nor  more  tlian  fourteen  yea^s ;  and  if 
any  person  or  persons  shall  set  at  liberty  or  rescue  any 
person  wlio  shall  have  been  found  guilty  or  convicted  of 
a  crime  the  punishment  of  which  is  imprisonment  in  the 
Territorial  prison,  the  person  so  offending,  on  conviction 
thereof,  shall  be  sentenced  to  the  same  punishment  that 
■would  have  been  inflicted  on  the  person  so  set  at»liberty 
or  rescued. 

Sec.  102.  If  any  person  shall  set  at  liberty  or  rescue 
any  person  who,  before  conviction,  stands  charged  or 
committed  for  any  capital  offense  or  crime  punishable  in 
the  Territorial  prison,  such  person  so  offending  shall,  on 
conviction,  be  fined  in  any  sum  not  exceeding  one  thou- 
sand dollars  and  imprisoned  in  the  Territorial  prison  not 
less  than  one  year  nor  exceeding  two  years ;  and  if  the 
person  rescued  or  set  at  liberty  stands  charged,  commit- 
ted or  convicted  of  any  misdemeanor,  or  other  offense 
punishable  by  fine  or  imprisonment,  or  both,  the  person 
convicted  of  such  rescue  or  setting  at  liberty  shall  suffer 
the  same  punishment  that  would  have  been  inflicted  on 
the  person  rescued  or  set  at  liberty  if  he  or  she  had  been 
found  guilty. 

Sec.  103.  If  any  sheriff,  deputy  sheriff  or  jailor,  or 
any  person  employed  by  them  as  a  guard,  shall  fraudu- 
lently contrive,  procure,  aid,  connive  at,  or  otherwise 
voluntarily  suffer  the  escape  of  any  convict  in  custody, 
every  such  person,  on  conviction,  shall  be  punished  by 
imprisonment  in  the  Territorial  prison  for  a  term  not 
less  than  one  year  nor  for  more  than  ten  years,  and  fined 
in  a  sum  not  exceeding  ten  thousand  dollars. 

Sec.  104.  If  any  person  shall  carry  to  any  convict 
imprisoned  or  in  custody,  or  into  any  county  jail,  or 
other  place  Vvhere  such  convict  may  be  confined,  any 
tool,  weapon  or  other  aid,  with  intent  to  enable  such  con- 
vict to  escape  such  custod_y  or  confinement,  whether  such 
escape  be  effected  or  not,  any  person  so  offending,  on 
conviction  thereof,  shall  'be  punished  by  a  fine  not  ex- 
ceeding five  thousand  dollars,  or  imprisoned  in  the  Terri- 
torial prison  not  less  than  one  year  nor  more  than  five 
years. 

Sec.  105.  If  any  person  or  persons  shall  rescue  an- 
other in  lawful  custody  on  civil  process,  such  person  or 
persons  shall,  on  conviction,  be  fined  in  any  sum  not  ex- 
ceeding one  thousand  dollars. 

Sec.  106.  If  any  person  shall  aid  or  assist  a  prisoner 
lawfully  imprisoned  or  detained  in  custody  for  any 
offense  against  this  Territory,  or  who  shall  be  lawfully 
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confined  by  virtue  of  any  civil  process,  to  make  his  or- 
her  escape  from  imprisonment  or  custody,  though  no 
escape  be  actually  made ;  or  if  any  person  shall  convey 
or  cause  to  be  delivered  to  such  prisoner  any  disguise, 
instrument  or  arms  proper  to  facilitate  the  escape  of  such 
prisoner,  any  person  so  offending,  although  no  escape  or 
attempt  to  escape  be  actually  made,  shall,  on  conviction, 
be  punished  by  fine  not  exceeding  five  thousand  dollars 
and  imprisonment  in  the  Territorial  prison  not  less  than 
one  year  nor  more  than  five  years. 

Sec.  107.  If  any  sheriff,  coroner,  jailor,  keeper  of  a 
risen,  constahle  or  other  officer  or  person  whatever 
aving  any  prisoner  in  his  legal  custody  before  convic- 
tion, shall  voluntarily  suffer  or  permit  such  prisoner  to 
escape  or  go  at  large,  every  such  officer  or  person  so 
offending  shall,  on  conviction,  be  fined  in  any  sum  not 
exceeding  five  thousand  dollars  and  imprisoned  in  the 
Territorial  prison  not  less  than  one  year  nor  exceeding 
five  years  ;  provided^  that  if  such  person  be  in  custody 
charged  with  murder  or  other  capital  offense,  then  such- 
officer  or  person  suffering  or  permitting  such  escape 
shall  be  punished  hy  imprisonment  in  the  Territorial 
prison  for  any  term  not  less  than  one  year  nor  more 
than  ten  years.  A  negligent  escape  of  a  person  charged 
with  a  criminal  offense,  before  conviction,  from  the  cus- 
tody of  any  of  the  aforesaid  officers,  shall  be  deemed  &r 
misdemeanor,  and  such  officer  shall  be  imprisoned  in  the 
Territorial  prison  for  a  term  not  less  than  one  year  nor 
more  than  five  years,  or  shall  be  fined  in  a  sum  not  less 
than  one  thousand  nor  exceeding  five  thousand  dollars. 

Sec.  108.  If  any  sheriff,  coroner,  keeper  of  a  jail, 
constable  or  other  officer  shall  wilfully  refuse  to  receive 
or  arrest  any  person  charged  with  a  criminal  offense, 
such  sheriff,  coroner,  jailor,  constable  or  other  officer  so 
offending  shall,  on  conviction,  be  fined  in  any  sum  not 
less  than  one  thousand  nor  more  than  five  thousand 
dollars,  and  imprisoned  in  the  Territorial  prison  not 
exceeding  five  years. 

Sec.  109.  Every  person  having  a  knowledge  of  the 
actual  commission  of  any  offense  punishable  by  impris- 
onment in  a  county  jail,  or  by  fine,  or  of  any  misde- 
meanor or  violation  of  any  statute  for  which  any  pecu- 
niary or  other  penalty  is  or  shall  be  prescribed,  who  shall 
take  any  money,  property,  gratuity  or  reward,  or  any 
engagement  or  promise  therefor  upon  any  agreement  or 
understanding,  express  or  implied,  to  compound  or  conceal 
such  any  offense  or  misdemeanor,  or  to  abstain  from  any 
prosecution  therefor,  or  to  withhold  any  evidence  thereof, 
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shall,  upon  conviction  thereof,  be  fined  in  any  sum  not 
exceeding  rive  hundred  dollars,  or  imprisoned  in  the 
county  jail  not  more  than  six  months ;  jprovided^  that 
this  section  shall  not  apply  to  those  offenses  which  may 
lawfully  be  compromised  by  leave  of  the  court. 

Sec,  110.  If  two  or  more  persons  shall  conspire 
either  to  commit  any  offense,  or  falsely  and  maliciously 
to  indict  another  for  any  offense,  or  to  procure  another 
to  be  charged  or  arrested  for  any  such  offense,  or  falsely 
to  move  or  maintain  any  suit,  or  to  cheat  or  defraud  any 
person  of  any  property  by  any  means  which,  if  executed, 
would  amount  to  a  cheat,  or  to  obtain  money  or  property 
by  false  pretences,  or  to  cheat  or  defraud  any  person  of 
any  property  by  any  means  which  are  in  themselves, 
criminal,  or  to  commit  any  act  injurious  to  public  health, 
to  public  morals,  or  to  trade  or  commerce,  or  for  perver- 
sion or  obstruction  of  justice  or  due  administration  of 
the  laws,  they  shall,  on  conviction,  be  punished  by  im- 
prisonment in  the  county  jail  not  more  than  six  months, 
or  by  a  line  of  not  more  than  one  thousand  dollars ; 
jpy'ovided^  that  it  shall  not  be  necessary  to  procure  con- 
viction under  this  section  to  prove  any  overt  act  done  in 
pursuance  of  such  conspiracy. 

Sec.  111.  If  any  person  shall  wilfully  take  upon 
himself  to  exercise  or  officiate  in  any  office  or  place  of 
another  in  this  Territory  without  being  lawfully  author- 
ized thereto,  he  shall,  on  conviction  thereof,  be  fined  in 
any  sum  not  exceeding  one  thousand  dollars. 

Sec.  112.  Embracery  is  an  attempt  to  influence  a 
juror  or  jurors  corruptly  to  one  side  by  threats  or  men- 
aces, or  by  promises,  persuasions,  entreaties,  money,  and 
the  like.  Every  embracer  who  shall,  directly  or  indi- 
rectly, promise  or  offer  to  any  juror,  or  procure  any 
juror  to  take  money  or  any  other  bribe,  present  or 
reward,  or  any  contract,  obligation  or  security  for  the 
payment  or  delivery  of  any  money,  present  or  reward,  or 
any  other  thing,  or  shall  corruptly  influence  or  attempt 
to  influence  any  juror,  shall,  on  conviction,  be  fined  in  a 
sum  not  exceeding  ^nq.  thousand  dollars,  or  imprisoned 
in  the  Territorial  prison  not  less  than  one  year  nor  ex- 
ceeding five  years ;  and  any  juror  convicted  of  takings 
any  money,  present  or  reward,  or  any  other  thing,  or 
corruptly  being  influenced,  as  aforesaid,  shall  suffer  the 
like  imprisonment,  and  be  forever  disqualified  to  act  as 
a  juror.  This  section  shall  apply  as  well  to  the  grand 
as  the  trial  jurors. 

Sec.  113.  If  any  judge,  justice  of  the  peace,  sheriff, 
coroner,  constable,  clerk  or  other  ofl^icer,  or  assessor,  of 
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this  Territory,  ministerial  or  judicial,  shall  wilfully  re- 
ceive or  take  any  fee  or  reward  to  do  or  execute  his 
duty  as  such  officer  except  such  as  is  or  shall  be  allowed 
by  law,  or  if  any  such  officer  shall  wilfully  or  corruptly 
ask  or  demand,  as  a  condition  precedent  to  the  perform- 
ance of  his  duties  as  such  officer,  any  fee  or  reward 
except  such  as  shall  be  allowed  by  law,  every  such  officer 
so  offending  shall  be  deemed  guilty  of  extortion,  and,  on 
conviction,  shall  be  lined  in  any  sum  not  less  than  twa 
hundred  dollars  and  not  more  than  one  thousand  dollars, 
and,  removed  from  office. 

Sec.  114.     If  any  justice  of  the  peace  or  constable  of  justice  dr 
the  same  township  shall,  directly  or  indirectly,  purchase  p?,?chaein^ 
any  judgment,  or  part  thereof,  on  the  docket  of  such  jus-  judgments.- 
tice,  or  any  docket  in  his  possesssion,  he  shall,  upon  covic- 
tion  thereof,  be  lined  for  each  offense  in  any  sum  not  less 
than  one  hundred  nor  more  than  one  thousand  dollars.- 

Sec.  115.  Every  person  holding  or  exercising  any  seiiin?  or 
office  under  the  laws  and  Organic  act  of  this  Territory  ^ffice.^*^ 
who  shall,  for  any  reward  or  gratuity  paid  or  agreed  to 
be  paid,  grant  to  another  the  right  or  authority  to  dis- 
charge any  of  the  duties  of  such  office,  shall  be  guilty  of 
a  misdemeanor,  and,  on  conviction,  shall  be  fined  in  any 
sum  not  exceeding  live  thousand  dollars,  and  shall  forfeit 
his  office  and  be  disabled  from  holding  such  office ;  and 
every  person  who  shall  give  or  make  any  agreement  to 
give  any  reward  or  gratuity  in  consideration  of  any  such 
grant  or  deputation,  shall,  upon  conviction,  be  lined  in 
any  sum  not  less  than  live  hundred  nor  exceeding  five 
thousand  dollars. 

Sfcc.  116.  If  aily  person  shall  knowingly  send  or  sending 
deliver  any  letter  or  writing  threatening  to  accuse  an-  leu?^  ^^°^ 
other  of  a  crime  or  misdemeanor,  or  to  expose  or  publish 
any  of  his  infirmities  or  failings,  with  intent  to  extort 
money,  goods,  chattels  or  other  valuable  things ;  or  threat- 
ening to  maim,  wound,  kill  or  murder,  or  to  burn  or  de- 
stroy his  house  or  other  property,  or  to  accuse  another  of 
a  crime  or  misdemeanor,  or  to  expose  or  publish  any  of 
his  infirmities,  though  no  money,  goods,  chattels  or  valu- 
able thing  be  demanded,  such  person  so  offending  shall, 
on  conviction,  be  fined  in  any  sum  not  exceeding  five 
hundred  dollars,  and  imprisoned  in  the  county  jail  not 
exceeding  six  months. 

Sec.  117.     Every  person  who  shall  wilfully  open  or  opening 
read,  or  cause  to  be  read,  any  sealed  letter  not  addressed  Jlfg^of  m^- 
to  himself  without  being  authorized  so  to  do  either  by  ot^er* 
the  writer  of  such  letter  or  the  person  to  whom  it  was 
addressed  ;    and  every   person  who    shall   maliciously 
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publish  tlie  whole  or  any  part  of  such  letter  without  the 
-authority  of  the  writer  thereof  or  the  person  to  whom 
the  same  was  addressed,  knowing  the  same  to  have  been 
X)pened,  sliall,  upon  conviction,  be  punished  by  line  not 
one  thousand  dollars. 


-exceeding 


CHAPTEH  IX. 
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'Offenses  against  tlie  Public  Peace  and  Tranquility^ 

Section  118.  Disturbing  the  peace ;  aasetnblilig  to  diBturb^  etc* 

120.  Affray ;  unlawful  assemblage. 

122.  Riot ;  disturbing  religious  meetings. 

124.  Liquor-sellitig  at  camp-meetings. 

125.  Officers  not  preventing  duel. 

126.  Libel ;  truth  to  be  given  in  evidence. 

Sec.  118.  If  any  person  shall  wilfully  and  malicious- 
ly disturb  the  peace  or  quiet  of  any  neighborhood  or 
family  by  loud  or  unusual  noises,  or  by  tumultuous  and 
offensive  conduct,  threatening,  traducing,  quarreling,  chal- 
lenging to  fight  or  lighting,  every  person  convicted 
thereof  shall  be  lined  in  a  sum  not  exceeding  one  hun- 
dred dollars,  or  by  imprisonment  in  the  county  jail  not 
exceeding  three  months,  or  by  both  such  fine  and  im- 
prisonment, together  with  costs  of  suit. 

Sec.  119.  If  two  or  more  iDcrsons  assemble  for  the 
purpose  of  disturbing  the  public  peace  or  committing 
any  unlawful  act,  and  do  not  disperse  on  being  desired 
or  commanded  so  to  do  by  a  judge  or  justice  of  the 
peace,  sheriff,  coroner,  constable  or  other  public  officer, 
the  persons  so  offending  shall,  on  conviction,  be  severally 
punished  by  fine  in  any  sum  not  exceeding  one  hundred 
dollars,  or  by  imprisonment  in  the  county  jail  not  ex- 
ceeding six  months,  or  by  both  such  fine  and  imprison- 
ment, together  with  costs  of  suit. 

Sec  120.  If  two  or  more  persons  shall,  by  agree- 
ment, fight  in  a  public  place,  to  the  terror  of  the  citizens 
of  this  Territory,  the  persons  so  offending  shall  be 
de  deemed  guilty  of  an  affray,  and  shall  be  severally 
punished  by  fine  in  any  sum  not  exceeding  one  hundred 
dollars,  or  by  imprisonment  in  the  county  jail  not  more 
than  six  months,  together  with  costs  of  suit. 

Sec.  121.  If  two  or  more  persons  shall  assemble  to- 
gether to  do  an  unlawful  act,  and  separate  without  doin^ 
or  advancing  toward  it,  such  persons  shall  be  deemed 
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^uilt)^  of  an  unlawful  assembly,  and,  upon  conviction 
thereof,  shall  be  severally  punished  by  line  in  any  sum 
not  exceeding  one  hundred  dollars,  or  by  imprisonment 
in  the  county  jail  not  exceeding  six  months,  or  by  both 
such  fine  and  imprisonment,  together  witli  costs  of  suit. 

Sec.  122.  If  two  or  moi'e  persons  shall  meet  to  do  an 
unlawful  act  upon  a  common  cause  of  quarrel,  and  make 
advances  toward  it,  they  shall  be  deemed  guilty  of  riot, 
and,  on  conviction,  shall  be  severally  fined  in  any  sum 
not  exceeding  live  hundred  dollars,  or  imprisoned  in  the . 
county  jail  not  exceeding  six  months  ;  and  if  two  or  more 
persons  shall  actually  do  an  unlawful  act  of  violence 
either  w^ith  or  without  a  common  cause  of  quarrel,  or 
even  do  an  unlawful  act  in  a  violent,  tumultuous  and 
illegal  manner,  they  shall  be  deemed  guilty  of  a  riot, 
and,  upon  conviction  thereof,  shall  be  punished  by  fine 
in  any  sum  not  exceeding  live  hundred  dollars  each,  or 
by  imprisonment  in  the  county  jail  for  any  term  of  time 
not  exceeding  six  months,  or  by  both  such  line  and  im- 
prisonment. 

Sec.  123.  Every  person  who  shall  wilfully  disquiet  Disturbing 
or  disturb  any  congregation  or  assembly  of  people  met 
for  religious  worship,  by  making  a  noise,  or  by  rude  and 
indecent  behavior  or  profane  discourse  within  their  place 
of  worship,  or  so  near  to  the  same  as  to  disturb  the  order 
or  solemnity  of  the  meeting ;  or  menace,  threaten  or 
assault  any  person  there  being,  shall  be  deemed  guilty 
of  a  misdemeanor,  and  punished  by  fine  not  exceeding 
one  hundred  dollars  or  by  imprisonment  in  the  county 
jail  not  exceeding  three  months,  or  by  both  such  tine 
and  imprisonment,  together  with  the  costs  of  suit. 

Sec.  124:.  Every  person  who  shall  erect  or  keep  a 
booth,  tent,  stall  or  other  contrivance  for  the  purpose  of 
selling  or  otherwise  disposing  of  any  wine  or  spirituous 
or  fermented  liquors,  or  any  drink  of  which  wine,  spirit- 
uous or  fermented  liquors  form  a  part,  within  one  mile 
of  any  camp  or  field  meeting  for  religious  worship 
during  the  time  of  holding  such  meeting,  shall  be  deemed 
guihy  of  a  misdemeanor,  and  punished  by  a  fine  not  ex- 
ceeding five  hundred  dollars. 

Sec.  125.  If  any  judge,  justice  of  the  peace,  sheriff,  officer  not 
or  other  officer  bound  to  preserve  the  public  peace,  shall  §06^"'^^^ 
have  knowledge  of  an  intention  on  the  part  of  any  two 
persons  to  fight  with  any  deadly  weapon  or  weapons, 
and  such  officer  shall  not  use  and  exert  his  official 
authority  to  arrest  the  parties  and  prevent  the  deed, 
every  such  officer  shall  be  fined  in  a  sum  not  exceeding 
one  thousand  dollars. 
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Libel; 


^ruth  given 
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Sec.  12J6.  A  libel  is  a  malicious  defamatiol),  ex- 
pressed either  by  printing  or  by  signs  or  pictures,  or  the' 
like,  tending  to  blacken  the  memory  of  one  who  is  dead, 
or  to  impeach  the  honesty,  integrity,  virtue  or  reputa- 
tion, or  publish  the  natural  defects  of  one  who  is  alive,- 
and  thereby  expose  him  or  her  to  public  hatred,  con- 
tempt or  ridicule.  Every  person,  whether  the  writer  or 
publisher,  convicted  of  the  offense  shall  be  punished  by 
line  in  a  sum  not  exceeding  live  thousand  dollars,  or 
by  inlprisonment  in  the  county  jail  not  exceeding  six 
months.  In  all  prosecutions  for  libel  the  truth  may  be 
given  in  evidence  to  the  jury  ;  and  if  it  shall  appear  to' 
the  jury  that  the  matter  charged  as  libelous  is  true,  and 
was  published  with  good  motive  and  for  justifiable  ends, 
the  party  shall  be  acquitted ;  and  the  jury  shall  have  thef 
right  to  determine  the  law  and  the  fact. 


CHAPTER  X. 


Offenses  against  Public  Morality,  itealtU  aitcf 

Police* 

Section  127.    Bigamy. 

128.  Knowingly  marrying  a  married  person. 

129.  Incest ;  obstructing  hightfay  or  stream. 

131.  Selling  unwhobsome  provisions. 

132.  Defacing  or  tearing  down  advertisements. 

133.  Possessing  implements  for  burglary;  carrying  weapons  tritb 

intent. 

134.  Refusing  to  join  posse. 

Bigamy.  Sec.  127.     Bigamy  consists  in  having  two  wives  or 

two  husbands  at  one  and  the  same  time,  knowing  that 
the  former  husband  or  wife  is  still  alive.  If  any  person 
or  persons  within  this  Territory,  being  married,  or  who 
shall  hereafter  marry,  do  at  any  time  marry  any  person 
or  persons,  the  former  husband  or  wife  being  alive,  the 
person  so  offending  shall,  on  conviction  thereof,  be  pun- 
ished by  a  fine  not  exceeding  one  thousand  dollars  and 
be  imprisoned  in  the  Territorial  prison  not  less  than  one 
year  nor  more  than  five  years.  It  shall  not  be  necessary 
to  prove  either  of  the  said  marriages  by  the  register  and 
.  certificate  thereof,  or  other  record  evidence,  but  the 
same  may  be  proved  by  such  evidence  as  is  admissible 
to  prove  a  marriage  in  other  cases;  and  when  such 
second  marriage  shall  have  taken  place  without  this  Ter- 
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ritbrj,  cohabitation  in  this  Territory  after  such  second 
marriage  shall  be  deemed  the  commission  of  the  crime  of 
bigamy.  Nothing  herein  centained  shall  extend  to  any 
person  or  persons  whose  husband  or  wife  shall  have  been 
continually  absent  from  such  person  or  persons  for  the 
space  of  live  years  together  prior  to  the  said  second 
marriage,  and  he  or  she  not  knowing  such  hnsband  or 
mfe  to  be  living  within  that  time.  Also  nothing  herein 
contained  shall  extend  to  any  person  that  is  or  shall  be 
at  the  time  of  the  second  marriage  divorced  by  lawful 
authority  from  the  bond  of  such  former  marriage,  or  ta 
any  person  when  the  former  marriage  hath  been  by 
lawful  authority  made  void. 

Sec.  128.     If  any  man  or  woman,    being   married,  Knowingly 
shall  knowingly  marry  the  wife  or  husband  of  another,  SaSSd^  ^ 
such  man  or  w^oman  shall,  upon  conviction,  be  lined  not  person, 
less  than   one  thousand   dollars,  or   imprisoned  in  the 
Territorial  prison  not  less  than  one  nor  more  than  two 
years. 

Sec.  129.  Persons  being  within  the  degrees  of  con-  incest, 
sanguinity,  within  which  marriages  are  declared  by  law 
to  be  incestuous  and  void,  who  shall  intermarry  with 
each  other,  or  who  shall  commit  fornication  or  adultery 
with  each  other,  shall,  on  conviction,  be  punished  by 
imprisonment  in  the  Territorial  prison  not  less  than  one 
nor  exceeding  ten  years. 

Sec.  130.     If  any  person  shall  obstruct  or  injure,  or  obstmcting 
cause  or  procure  to  be  obstructed  or  injured,  any  public  ej|^^®^' 
road  or  highway,  or  common  street  or  alley  of  any  city, 
town  or  village ;  or  any  public  bridge  or  causeway,  mill- 
race,  mill-daM  or  ditch,  or  public  river  or  stream ;  or 
shall  continue  such  obstruction  so  as  to  render  the  same 
inconvenient  or  dangerous  to  pass ;  or  shall  erect  or  estab-  offensive 
lish  any  offensive  trade,  manufacture  or  business,  or  con-  business, 
tinue  the  s/ime  after  it  has  been  erected  or  established  ; 
or  shall  in  anywise  pollute  or  obstruct  any  water-course,  poiinte 
lake,  pond,  marsh  or  common  sewer,  or  continue  such  ^'^®^™'  ®*<^' 
obstruction  or  pollution  so  as  to  render  the  same  offen- 
sive or  unwholesome  to  the  county,  town,  city,  village 
or  neighborhood  thereabouts,  every  person  so  offending 
shall,  upon  conviction,  be  lined  not  exceeding  one  thou- 
sand dollars ;  and  every  such  nuisance  may,  by  order  of  Nuisance 
the  court  before  whom  the  conviction  may  take  place,  or  ®^^*®^* 
of  the  district  court,  be  removed  and  abated  by  the 
sheriff  of  the  county. 

Sec.  131.     If  any  person  or  persons  shall  knowingly  seiiinKun- 
sell  any  flesh  of  any  deceased  animal,  or  other  unwhole-  wholesome 
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Of  liquors,  every  person  so  offending  shall  be  fined  nof; 
more  than  iive  hundred  dollars,  or  imprisoned  in  the 
county  jail  not  more  than  six  months. 

Sec.  132.  If  any  person  shall  intentionally  deface  or 
obliterate,  tear  or  destroy,  in  whole  or  in  part,  any  copy 
or  transcript,  or  extract  from  or  of  any  law  of  the  United 
States  or  of  this  Territory,  or  any  proclamation,  adver- 
tisement or  notification  set  np  at  any  place  in  this  Terri- 
tory by  authority  of  any  law  of  the  United  States  or  of 
this  Territory,  or  by  order  of  any  court,  such  person,  on 
conviction,  shall  be  fined  not  more  than  one  hundred 
dollars  nor  less  than  twenty  dollars,  or  be  imprisoned  in 
the  county  jail  not  more  than  one  month  ;  provided,  this 
section  shall  not  extend  to  defacing,  tearing  down,  oblit- 
erating or  destroying  any  law,  proclamation,  publication,, 
notification,  advertisement  or  order  after  the  time  for 
which  the  same  was  by  law  to  remain  set'  up,  shall  have 
expired. 

Sec.  133.  If  any  person  shall  have  found  upon  him 
or  her  any  pick-lock,  crow-key,  bit  or  other  instrument 
or  tool,  with  intent  feloniously  to  crack  and  enter  into 
any  dwelling-house,  store,  shop,  warehouse,  or  other 
building  containing  valuable  property,  or  shall  be  found 
in  the  aforesaid  buildings  with  intent  to  steal  any  money, 
goods  and  chattels,  every  person  so  offending  shall,  on 
conviction  thereof,  be  imprisoned  in  the  Territorial 
prison  for  a  term  not  less  than  one  year  nor  more  than 
live  years ;  and  if  any  person  shall  have  upon  him  or  her 
any  pistol,  gun,  knife,  dirk,  bludgeon,  or  other  offensive 
weapon,  with  intent  to  assault  any  person,  every  such 
person,  on  conviction,  shall  be  fined  not  more  than  one 
hundred  dollars,  or  imprisoned  m  the  county  jail  n<>t 
more  than  three  months. 

Sec  134.  Every  male  person  above  eigliteeiif  yeafs 
of  age  who  shall  neglect  or  refuse  to  join  the  posse  comi- 
tatus,  or  power  of  the  county,  by  neglecting  or  refusing 
to  aid  and  assist  in  taking  or  arresting  any  person  or 
persons  against  whom  there  may  be  issued  any  process, 
or  by  neglecting  to  aid  and  assist  in  retaking  any  person 
or  persons  who,  after  being  arrested  or  confined,  may 
have  escaped  from  such  arrest  or  imprisonment ;  or  by 
neglecting  or  refusing  to  aid  and  assist  in  preventing 
any  breach  of  the  peace  or  the  commission  of  any  crimi- 
nal offense,  being  thereto  lawfully  required  by  the 
sheriff,  deputy  sheriff,  coroner,  constable,  judge  or  jus- 
tice of  the  peace,  or  other  officer  concerned  in  the  ad-- 
ministration  of  iustiee,  shall,  iipon  conviction,  be  fined 
in  any  sum  not  less  than  fifty  nor  more  than  one  thou  , 
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sand  dollars,  or  shall  be  imprisoned  in  the  county  jail  for 
a  period  of  thirty  days,  or  by  both  such  line  arid  impris- 
onment. 


CHAPTER  XI. 


Offenses  Committed  by  Cheats,  S^vrindlers  and 

other  Fraudulent  Persons* 

Section  135.    Fraudulent  conveyance. 

136.  Obtaining  credit  hy  false  repreeentations. 

137.  False  pretences ;  fraudulently  selling. 

139.  False  weights  and  measures. 

140.  Removal  of  property  to  defraud. 

141.  Fraudulent  concealment  of. 

Sec.  135.  All  and  every  persotl  wno  shall  be  a  party  Fraudulent 
to  any  fraudulent  conveyance  of  any  lands,  tenements  c«>^^ey*^ce 
or  hei*editaments,  goods  or  chattels,  or  any  right  or 
interest  issuing  out  of  the  same ;  or  to  any  bond,  suit, 
judgment  or  execution,  contract  or  conveyance,  had) 
made  or  contrived,  with  intent  to  deceive  and  defraud 
others ;  or  to  defeat,  hinder  or  delay  creditors  or  others 
of  theii"  just  debts,  damages  or  demands  ;  or  who,  being 
parties  as  aforesaid,  at  any  time,  shall  wilfully  and  wil- 
lingly put  in  use,  avow,  maintain,  justify  or  defend  the 
same,  or  any  of  them,  as  true  and  done,  had  or  made  in 
good  faith,  or  upon  good  consideration ;  or  shall  alien, 
assign  or  sell  any  of  the  lands,  tenementSj  hiereditaments, 
goods,  chattels,  or  other  things  before  mentioned,  to 
him,  her  or  them  conveyed  as  aforesaid,  or  any  part 
thereof,  he,  she  or  they  so  offending  shall,  on  conviction 
thereof,  be  fined  in  any  sum  not  exceeding  one  thousand 
dollars,  or  be  imprisoned  in  the  county  jail  not  less  than 
six  months. 

Sec.  136.     If  any  person,  by  false  representation  of  obtaining 
his  own  wealth  or  mercantile  correspondence  and  con-  fafg^e're^re- 
nections,  shall  obtain  a  credit  thereby,  and  defraud  any  sentations. 
person  or  persons  of  money,  goods,  chattels,  or  any  valu- 
able thing ;  or  if  any  person  shall  cause  or  procure  others 
to  report  falsely  of  his  wealth  or  mercantile  character, 
and  by  thus  imposing  upon  any  person  or  persons  obtain 
credit,  and  thereby  fraudulently  get  into  the  possession 
of  goods,  wares  or  merchandise,  or  other  valuable  thing, 
every  such  offender  shall  be  deemed  a  swindler,  and,  on 
conviction,  shall  be  sentenced  to  return,  the  propeirty  so 


356 


CRIMES   A^D  PU]S'ISIIMEKT^. 


False  pre- 
tences. 


Fraudulent- 
ly selling 
land. 


False 

weights  and 
measures. 


Fraudulent- 
ly removing 
property. 


Fraudulent- 
ly conceal, 
ing  or  dis- 
posing of 
property. 


fraudulently  obtained,  if  it  can  be  done,  and  shall  be- 
fined  not  exceeding  one  thousand  dollars  and  imprisoned 
in  the  county  jail  not  more  than  six  months. 

Sec.  137.  If  any  person  or  persons  shall,  knowingly 
and  designedly,  by  any  false  pretence  or  pretences^ 
obtain  from  any  other  person  or  persons  any  chose  in 
action,  money,  goods,  wares,  chattels,  effects,  or  other 
valuable  thing,  with  intent  to  cheat  or  defraud  any  such 
person  or  persons  of  the  same,  every  person  so  offending 
shall  be  deemed  a  cheat,  and,  on  conviction,  shall  be 
fined  not  exceeding  one  thousand  dollars  and  imprisoned 
in  the  county  jail  not  more  than  six  months,  and  be  sen- 
tenced to  restore  the  property  so  fraudulently  obtained, 
if  it  can  be  done. 

Sec.  138.  Any  person  or  persons,  after  once  selling, 
bartering  or  disposing  of  any  tract  or  traces  of  land,  town 
lot  or  lots,  or  exacting  any  bond  or  agreement  for  the 
sale  of  any  lands,  or  town  lot  or  lots,  who  shall  again, 
knowingly .  and  fraudulently,  sell,  barter  or  dispose  of 
the  same  tract  or  tracts  of  land,  or  tow^n  lot  or  lots,  or 
any  part  thereof,  or  shall  knowingly  and  fraudulently 
execute  any  bond  or  agreement  to  sell,  or  barter  or  dis- 
pose of  the  same  land,  or  lot  or  lots,  or  any  part  thereof, 
to  any  other  person  or  persons  for  a  valuable  considera- 
tion, every  such  offender,  upon  conviction  thereof,  shall 
be  punished  by  imprisonment  in  the  Territorial  prison 
not  less  than  one  year  nor  more  than  five  years. 

Sec.  139.  If  any  person  shall  knowingly  sell  any 
goods,  wares  or  merchandise,  or  any  valuable  thing,  by 
false  weight  or  measure,  or  shall  knowingly  use  false 
measures  at  any  mill  in  taking  toll  for  grinding  corn, 
wheat,  rye  or  other  grain,  he  or  she  shall  be  deemed  a 
common  cheat,  and,  on  conviction,  shall  be  fined  not  ex- 
ceeding two  hundred  dollars  and  be  imprisoned  in  the 
county  jail  not  more  than  six  months. 

Sec.  140.  If  any  debtor  shall  fraudulently  remove 
his  property  or  effects  out  of  this  Territory,  or  shall 
fraudulently  sell,  convey,  or  assign,  or  conceal  his  prop- 
erty or  effects,  with  intent  to  defraud,  hinder  or  dela}^  his- 
creditors  of  their  just  rights,  claims  or  demands,  he  shall,, 
on  conviction,  be  punished  by  imprisonment  in  the 
county  jail  for  any  term  not  exceedmg  six  months,  or 
by  fine  not  exceeding  five  thousand  dollars,  or  by  both 
such  fine  and  imprisonment. 

Sec.  141.  Any  person  against  whom  an  action  is 
pending,  or  against  whom  a  judgment  has  been  rendered 
for  the  recovery  of  any  personal  property  or  effects,  who 
shall  fraudulently  conceal,  sell  or  dispose  of  such  prop- 
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«rty  or  effects  witli  intent  to  hinder,  delay  or  defraud 
the  person  bringing  such  action  or  recovering  such  judg- 
ment, or  shall  with  such  intent  remove  such  property  or 
effects  beyond  the  limits  of  the  county  in  which  it  may 
be  at  the  time  of  the  commencement  of  such  action  or 
the  rendering  of  such  judgment,  shall,  on  conviction,  be 
punished  as  provided  in  the  next  preceding  section. 


CIIAPTEE  XIL 
Fraudulent  and  Malicious  IVIischief. 

Sbction  142.  Poisoning  animals  ;  injuring  animals  and  goods. 

144.  Injuring  dwelling  houses,  etc. 

146.  Injuring  property  of  water  companies. 

147.  Injuring  jail,  etc. 

148    Firing  woods  ok  prairie. 

Sec.  142.  Every  person  who  shall  wilfully  adminis- 
ter any  poison  to  any  cattle  or  domestic  animal,  or  mali 
dously  expose  any  poisonous  substance,  with  the  intent 
that,  the  same  shall  be  taken  or  swallowed  by  any  cattle  or 
domestic  animal,  shall,  upon  conviction,  be  punished  by 
imprisonmxent  in  the  Territorial  prison  not  less  than  one 
year  nor  exceeding  three  years,  or  by  fine  not  exceeding 
five  hundred  dollars,  or  by  both  such  fine  and  imprison- 
.inent. 

Sec.  143,  Every  person  who  shall  maliciously  kill, 
maim  or  wound  any  horse,  ox,  or  other  domestic  animal 
beWging  to  another,  or  shall  maliciously  or  cruelly  beat 
or  torture  any  such  animal,  whether  belonging  to  himself 
or  another,  shall,  upon  conviction,  be  punished  by  a  fine 
of  not  more  than  one  hundred  dollars,  or  by  imprison- 
ment in  the  county  jail  not  exceeding:  six  months,'  or  by 
both  such  fine  and  imprisonment,  together  with  costs  of 
suit ;  and  every  person  w^ho  shall  wilfully,  unlawfully 
and  maliciously  destroy,  burn,  cut,  or  otherwise  injure 
any  goods,  chattels  or  property  of  any  description  what- 
ever belonging  to  anotlier,  shall  be,  upon  conviction, 
punished  by  a  fine  of  not  more  than  one  hundred  dollars, 
or  by  imprisonment  in  the  county  jail  not  exceeding  six 
months,  or  by  l)oth  such  fine  and  imprisonment,  together 
with  costs  of  suit. 

Sec.  144.  Every  person  who  shall  wilfully,  unlaw- 
fully and  maliciously  break,  destroy  or  injure  the  door 
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or  Window  of  any  dwelling-house,  shop,  store,  or  other 
house  or  building,  or  sever  therefrom,  or  from  any  gate, 
fence  or  inclosure  any  part  thereof,  or  any  material  of 
which  it  is  formed;  or  sever  from  the  freehold  any 
produce  thereof,  or  anything  attached  thereto ;  or  pull 
down,  injure  or  destroy  any  gate,  post,  railing  or  fence, 
or  any  part  thereof ;  or  cut  down,  lap,  girdle,  or  other- 
wise injure  or  destroy  any  fruit  or  ornamental  or  shade 
tree,  being  the  property  of  another,  shall,  on  conviction, 
be  punished  by  a  fine  not  more  than  one  hundred  dollars, 
or  by  imprisonment  in  the  county  jail  not  exceeding  six 
months,  or  by  both  such  fine  and  imprisonment. 

Sec.  145.  Every  person  who  shall  wilfully  and  mali- 
ciously burn,  infuse  or  destroy  any  pile  or  raft  of  wood, 
plank,  boards  or  other  lumber,  or  any  part  thereof ;  or 
cut  loose  or  set  adrift  any  such  raft,  or  part  thereof ;  or 
shall  cut,  break,  infuse,  sink  or  set  adrift  any  boat,  canoe, 
skiff,  or  other  vessel  or  water  craft,  being  the  property 
of  another,  shall,  on  conviction  thereof,  be  punished  by 
fine  not  exceeding  five  hundred  dollars,  or  by  imprison- 
ment in  the  county  jail  not  exceeding  six  months. 

Sec.  146.  Every  person  who  shall  wilfully  and  mali- 
ciously cut,  break,  injure  or  destroy  any  bridge,  mill- 
dam,  canal,  flume,  aqueduct,  reservoir,  or  other  structure 
erected  to  create  hydraulic  power  or  to  conduct  water 
for  mining,  manufacturing  or  agricultural  purposes,  or 
any  embankment  necessary  to  the  same,  or  either  of 
them ;  or  shall  wilfully  or  maliciously  make  or  cause 
to  be  made  any  aperture  in  such  dam,  canal,  flume, 
acqueduct,  reservoir,  embankment  or  structure,  with 
intent  to  injure  or  destroy  the  same,  shall,  on  conviction 
thereof,  be  punished  by  fine  in  any  sum  not  more  than 
one  thousand  dollars,  or  by  imprisonment  in  the  Terri- 
torial prison  not  less  than  one  year  nor  more  than  two 
j£ars,  or  by  both  such  fine  and  imprisonment. 

Sec,  147.  If  any  person  shall  wilfully  and  intention- 
ally break  down,  pull  down,  or  otherwise  destroy,  injure, 
in  whole  or  in  part,  any  public  jail  or  other  place  of  con- 
finement, every  person  so  offending  shall,  on  conviction, 
be  fined  in  any  sum  not  exceeding  ten  thousand  dollars 
nor  less  than  the  value  of  said  jail  or  other  place  of  con- 
finement so  destroyed,  or  of  such  injury  as  may  have 
been  thereto  by  such  unlawful  act,  and  be  imprisoned  in 
the  Territorial  prison  for  any  term  not  exceeding  five 
years  nor  less  than  one  year. 

Seo.  148.  If  any  person  or  persons  shall  wilfully  and 
intentionally,  or  negligently  and  carelessly,  set  on  fire,  or 
cause  or  procure  to  be   set   on  fire,  any  Avood,  prairie. 


CHIMES    AND   PUNISHMENTS.  359 

grass,  or  otlier  land  or  grounds  in  this  Territory,  every 
person  so  offending  shall,  on  conviction  before  any  court 
of  competent  jurisdiction,  be  punished  by  line  in  any 
sum  not  less  than  two  hundred  nor  more  than  one  thou- 
sand dollars,  or  by  imprisonment  in  the  county  jail  not 
less  than  ten  days  nor  more  thas  six  months,  or  by  both 
such  fine  and  imprisonment,  in  the  discretion  of  the  jury 
trying  the  case ;  provided^  that  this  section  shall  not 
extend  to  any  person  or  persons  who  shall  set  on  fire  any 
wood,  prairie,  grass  or  other  lands  adjoining  to  their  firw 
farm,  house,  plantation  or  enclosure  for  the  necessary 
preservation  thereof  from  accident  or  injury  by  fire,  by  . 
giving  to  his,  her,  or  tlieir  neighbors  reasonable  notice 
of  such  intention. 


CHAPTER  XIII. 
Miscellaneous    OflPenses. 


Section  149.    Issuing  paper  money ;  district  attorney  to  prosecute. 

150.    Vending  witiiout  license;  jurisdiction  of  oflFense  ;  fines. 

Sec.  149.     If  any  person  or  persons,  association,,  com-  lesoing 
pany  or  corporation  shall  make,  issue  or  put  in  circula    money, 
tion  any  bill,  check,  ticket,  certificate,  promissory  note, 
or  the  paper  of  any  bank,  to  circulate  as  money,  the  said 
person  or  persons,  association,  company  or  corporation, 
or  the  persons  forming  the  same,  shall,  for   the   first 
offense,  be  deemed  guilty  of  a  misdemeanor,  and  for 
each  and  every  subsequent  offense  be  deemed  guilty  of 
felony,  and  shall  be  punished  as  hereinafter  provided. 
Any  person  or  persons  who  shall,  upon  indictment,  be 
convicted  of  having  violated  the  provisions  of  this  act 
shall  be  punished,  for  the  first  offense,  by  imprisonment 
in  the  county  jail  not  more  than  three  months,  or  by  fine 
not  exceeding  two  thousand  dollars,  or  by  both  such  fine 
and  imprisonment ;  and  for  the  second  and  every  subse- 
quent offense  shall  be  punished  by  imprisonmeiit  in  the 
Territorial  prison  for  a  term  not  less  than  one  year  nor 
more  than  five  years,  at  the  discretion  of  the  court  before 
whom  such  person  or  persons  may  be  tried  and  convict- 
ed. ^  It  shall  be  the  duty  of  the  district  attorney  for  each  Duty  of  dii 
judicial  district  in  the  Territory  to  prosecute  all  offenses  ne^and^"^ 
against  this  act ;  and  it  shall  be  the  duty  of  the  judge  oii  udge. 
the  courts  to  give  this  law  in  the  charge  of  the  grand 
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jury,  who  shall  inquire  into  and  present  all  violations 
thereof. 

Sec.  150.  Any  person  or  persons  who  shall  vend,  by 
wholesale  or  retail,  any  spirituous,  or  malt,  or  vinous 
liquors,  or  any  goods,  wares  or  merchandise,  within  any 
county  of  this  Territory  without  lirst  obtaining  a  license 
so  to  do,  as  required  by  law,  shall  be  deemed  guilty  of  a 
misdemeanor,  and,  upon  conviction  thereof  in  any  court 
of  competent  jurisdiction,  be  fined  in  a  sum  of  not  less 
than  twenty-five  nor  more  than  one  hundred  dollars  for 
each  and  every  offense.  Any  justice  of  the  peace  of  the 
county  in  which  such  offense  is  charged  to  have  been 
committed  shall  have  jurisdiction  to  try  and  determine 
the  same.  Upon  the  trial  of  any  criminal  action  pro- 
vided for  by  this  act  the  defendant  shall  be  deemed  not 
to  have  procured  any  such  license  unless  he  prove  the 
contrary  to  the  satisfaction  of  the  court. or  jury  by  whom 
the  same  is  tried.  All  fines  collected  under  this  act  shall 
be  paid  into  the  treasury  of  the  county  in  which  the  con- 
viction is  had. 


CHAPTEE  XIY. 


General    Provisions. 


Common 

law  offenses 
recognized ; 
their  pun- 
ishment. 


Fines;  im- 
prisonment 
one  day  for 
every  two 
dollars. 


Section  151.  Offenses;  misdemeanor,  how  punished. 

152.  Territorial  prison;  effect  of  sentence  of, 

154.  Person  defined;  females. 

156.  Intent  to  injure ;  reward  for  arrests. 

158.  Attempt  to  commit  offenses. 

159.  Not  to  affect  pending  proceedings. 


Sec.  151.  All  offenses  recognized  by  the  common 
law  as  crimes  and  not  herein  enumerated  shall  be  pun- 
ished, in  case  of  felony,  by  imprisonment  in  the  Terri- 
torial prison  for  a  term  not  less  than  one  year  nor 
more  than  five  years ;  and  in  case  of  misdemeanors,  by 
imprisonment  in  the  county  jail  for  a  term  not  exceed- 
ing six  months  or  less  than  one  month,  or  by  fine  not 
exceeding  five  hundred  dollars,  or  both  such  fine  and 
imprisonment.  And  whenever  any  fine  is  imposed  for 
any  felony  or  misdemeanor,  whether  such  be  by  statute 
or  at  common  law,  the  party  upon  whom  the  fine  is  im- 
posed shall  be  committed  to  the  county  jail,  when  not 
sentenced  to  the  Territorial  prison,  until  the  fine  is  paid  j 
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and  he  slxall  be  imprisoned  at  the  rate  of  one  day  for 
each  two  dollars  until  such  line  is  paid. 

Sec.  152.  Until  a  Territorial  prison  is  provided,  the 
county  jail  of  each  county  shall  be  deemed  the  Territoral 
prison. 

Sec.  153.  A  sentence  of  imprisonment  in  the  Terri- 
torial prison  for  a  term  less  than  life  suspends  all  civil 
rights  of  the  persons  sentenced  during  the  term  of  im- 
prisonment, and  forfeits  all  public  offices  and  all  private 
trusts,  authority  and  powers ;  and  the  person  sentenced 
to  such  imprisonment  for  life  shall  thereafter  be  deemed 
civilly  dead. 

Sec.  154.  When  the  term  "person"  is  used  in  this 
act  to  designate  the  party  whose  property  may  be  the 
subject  of  any  offense,  such  term  shall  be  construed  to 
include  the  United  States,  this  Territory,  or  any  other 
State  or  Territory,  government  or  county  which  may 
lawfully  own  the  property  within  this  Territory,  and  all 
public  and  private  corporations,  as  well  as  individuals. 

Sec.  155.  The  provisions  of  this  act  shall  extend  to 
females. 

Sec.  156.  When  any  intent  to  injure,  defraud  or 
cheat  is  required  by  law  to  be  shown  in  order  to  consti- 
tute any  offense,  it  shall  be  sufficient  if  such  intent  be  to 
injure,  defraud  or  cheat  the  United  States,  this  Terri- 
tory, or  any  other  State,  Territory  or  county,  or  the  gov- 
ernment, or  any  public  office  thereof,  or  any  county,  city 
or  town,  or  any  corporation,  body  politic,  or  private 
individual. 

Sec.  157.  If  any  person  who  has  been  sentenced  to 
confinement  in  the  Territorial  prison  by  any  court 
having  competent  authority  within  this  Territory,  shall 
escape  therefrom,  or  shall  be  charged  with  murder,  the 
perpetration  of  any  crime  punishable  wdth  death,  the 
Governor  is  authorized,  upon  satisfactory  evidence  of 
the  guilt  of  the  accused,  to  offer  a  reward  for  his  or  her 
apprehension,  which  reward  shall  not  exceed  the  sum  of 
one  thousand  dollars,  and  shall  be  paid  out  of  the  Terri- 
torial treasury. 

Sec.  158.  Every  person  who  shall  attempt  to  commit 
a  public  offense,  and  in  such  attempt  shall  do  any  act 
toward  the  commission  of  such  offense,  but  shall  fail  in 
the  perpetration  thereof,  or  shall  be  prevented  or  inter- 
cepted in  executing  the  same,  upon  conviction  thereof, 
shall,  in  cases  where  no  provision  is  made  by  law  for 
the  punishment  of  such  attempt,  be  punished  as  follows : 

First — If  the  offense  so  attempted  to  be  committed  be 
such  as  is  punishable  by  death,  or  by  imprisonment  in 
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the  Territorial  prison  for  a  term  wliich  may  extend  ta 
life,  the  person  convicted  of  such  attempt  shall  be  pun- 
ished by  imprisonment  in  the  Territorial  prison  not  ex- 
ceeding ten  years. 

Second — If  the  offense  so  attempted  is  a  misdemeanor,, 
the  person  so  convicted  of  such  attempt  shall  be  punished 
by  a  line  not  exceeding  one-half  of  the  largest  amount^ 
or  by  imprisonment  in  the  county  jail  or  Territorial 
prison,  as  the  case  may  be,  for  a  term  not  exceeding  one- 
half  of  the  longest  time  prescribed  by  law,  upon  a  con- 
viction of  the  offense  so  attempted. 

Third — If  the  offense  so  attempted  is  a  felony  not 
punishable  by  death  or  imprisonment  which  may  extend- 
to  life,  the  person  convicted  of  such  offense  shall  be 
punished  by  imprisonment  in  the  Territorial  prison  for 
a  term  not  exceeding  one-half  the  longest  time  wliich 
may  be  imposed,  upon  a  conviction  of  the  offense  so. 
attempted. 
Nottoaflfect       Sec.  159.     Nothing  in  this  act  shall  be  construed  to 
proceed-       affcct  any  criminal  proceedings  or  prosecution  now  pend- 
mgs.  ing  in  any  of  the  courts  of  this  Territory,  but  the  same 

shall  be  prosecuted  to  judgment  and  execution  in  the 
same  manner  as  if  the  act  had  been  passed ;  and  all  per- 
sons charged,  or  who  may  hereafter  be  charged,  with 
crimes  or  misdemeanors  under  the  laws  now  in  force,, 
shall  be  prosecuted  to  the  same  extent  that  they  might 
have  been,  had  no  act  on  the  subject  been  passed. 

Approved,  January  14,  1875^ 
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TO  KEGULATE  PKOCEEDINGS  IN  CEIMIJSTAL 
CASES  IN  THE  COURTS  OF  JUSTICE  IN  THE 
TERRITORY  OF  IDAHO. 


-C<?D- 


JBe  it  enacted  by  the  Legislative  Assembly  of  the 
Territory  of  Idaho  as  follows  : 

CHAPTER  I. 
General    ProTisions. 

Section    1.    Crimes  defined. 

2.  Offensee.  how  divided, 

3.  Puniehment  of  felony. 

5.  No  punipbment  except  on  conviction. 

6.  Prosecutions — when  by  indictment ;  when  not. 

7.  Criminal  action,  what  is. 
8  In  what  name  prosecuted. 
9.  Defendant,  who. 

10.  Rights  of  defendant. 

11.  Not  subject  to  a  second  prosecution. 

12.  Person  charged  cannot  be  compelled  to  criminate  himself. 

13.  Conviction,  what  necessary  to. 

Section  1.     A  crime  or  public  offense  is  an  act  or  crimes  de- 
omission  forbidden  by  law,  and  to  which  is  annexed,  on  ^^^^' 
conviction  : 

First — Death. 

Second — Imprisonment. 

Third — Fine. 

Fourth — Kemoval  from  office. 
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Fifth — Disqualification  to  hold  or  enjoy  any  office  of 
honor,  trust  or  profit  in  this  Territory. 

Sec.  2.     Public  offenses  are  divided  into : 

First — Felonies. 

Second — Misdem  eanors. 

Sec.  3.  A  felony  is  a  public  offense  punishable  with 
death  or  by  imprisonment  in  the  Territorial  prison. 

Sec.  4.     Every  public  offense  is  a  misdemeanor. 

Sec.  5.  I^o  person  can  be  punished  for  a  public 
offense  except  upon  legal  conviction  in  a  court  having 
jurisdiction. 

Sec.  6.  Every  public  offense  must  be  prosecuted  by 
indictment,  except : 

Firstr—W\\Qr[.  proceedings  are  had  for  the  removal  of 
a  civil  officer  of  the  Territory. 

Second — Offenses  arising  in  the  militia  when  in  actual 
service  in  time  of  war,  or  which  this  Territory  may  keep, 
with  the  consent  of  Congress,  in  time  of  peace. 

Third— ORqxi^q^  tried  in  the  justices'  and  probate 
courts. 

Sec.  7.  The  proceedings  by  which  a  party  charged 
with  a  public  offense  is  accused  and  brought  to  trial  and 
punishment,  shall  be  known  as  a  criminal  action. 

Sec.  8.  A  criminal  action  shall  be  prosecuted  in  the 
name  of  the  people  of  the  United  States  in  the  Territory 
of  Idaho  as  a  part}^  against  the  party  charged  with  the 
offense. 

.  Sec.  9.     The  party  prosecuted  in  a  criminal  action  is 
designated  in  this  act  as  the  defendant. 

Sec.  10.  In  a  criminal  action  the  defendant  is  en- 
titled ; 

First — To  a  speedy  and  public  trial. 

Second — To  be  allowed  counsel,  as  in  civil  actions ;  or 
he  may  appear  and  defend  in  person,  or  with  counsel ; 
and 

Third — To  produce  witnesses  on  his  behalf,  and  to  be 
confronted  with  the  witnesses  against  him  in  the  presence 
of  the  court. 

Sec  11.  JN"o  person  shall  be  subject  to  a  second  pros- 
ecution for  a  public  offense  for  which  he  has  once  been 
prosecuted  and  duly  convicted  or  acquitted. 

Sec  12.  No  person  shall  be  compelled,  in  a  criminal 
action,  to  be  a  witness  against  himself ;  nor  shall  a  person 
charged  with  a  public  offense  be  subjected,  before  con- 
viction, to  any  more  restraint  than  is  necessrry  for  his 
detention  to  answer  the  charge. 

Sec  13.  No  person  can  be  convicted  of  a  public 
offense,  tried  by  indictment,  unless  by  the  verdict  of  a 
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jniy,  accepted  and  recorded  b  tlie  court,  or  upon  a  plea 
of  guilty,  or  upon  judgment  against  him  upon  a  de- 
murrer, to  the  indictment  in  the  case,  mentioned  in 
section  292 ;  or  upon  a  judgment  of  a  police  justice  or 
probate  court,  a  jury  having  been  waived. 


CHAPTER   II. 
Prevention  of  Public  Oflfenses. 

Section  14.  Lawful  resistance,  by  whom  made. 

15.  In  what  cases. 

16.  others  may  aid. 

17.  By  public  officers,  how. 

18.  Persons  acting  in  their  aid  justified. 

19.  Complaint,  how  made. 

20.  Witnesses  to  be  examined. 

21.  Warrant  of  arrest,  wl^en  to  be  issued, 

22.  Proceedings  when  charge  is  controverted. 

23.  When  person  to  be  discharged. 

24.  Security  to  keep  the  peace. 

25.  Effect  of  giving  security  or  not, 

26.  Magistrate,  when  may  discharge. 

27.  Bond,  where  filed. 

28.  Proceedings  when  assault  made  in  presence  of  courts 

29.  Bond,  when  deemed  broken. 
31.  Evidence  of  breach. 

82.  Surety  not  required,  except  when. 

33.  Police  in  cities  and  towns. 

34.  Power  of  sheriff  or  public  officer  when  resisted. 

35.  Officer  to  report  names  of  resisters. 

36.  Eefusal  to  assist  officer,  misdemeanor. 

37.  Governor  to  aid  sheriff. 

38.  Riotous  assemblage,  how  dispersed. 

39.  Penalty  for  not  dispersing. 

40.  Refusal  to  aid  officer  misdemeanor. 

41.  Officer  neglecting  to  act  in  quelling  riot  when  notified ,  guilty 

of  misdemeanor. 

42.  Officer  may  command  aid. 

43.  Armed  force,  by  whose  order  to  act. 

44.  Troops  may  be  ordered  out,  when  and  by  whom, 

45.  Troops  to  be  subject  to  order  according  to  law. 

46.  Governor    may  proclaim    insurrection,  when ;  and  order  out- 

militia. 
47*     Governor  may  revoke,  when. 
48.    Penalty  for  disobeying  proclamation. 

Sec.  14.     Lawful  resistance  to  the  commission  of  -a   tdwfui  re- 
public offense  may  be  made :  Bistanc^,  w 

Firstr—Bj  the  party  about  to  be  injured. 
Second — By  other  parties. 


wbom  mad:^' 
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Sec.  15.  Besist^nce  sufficient  to  prevent  the  offense 
may  be  made  by  the  party  about  to  be  injured  : 

I^irst — To  prevent  an  offense  against  liis  person  or" 
liis  family,  or  some  member  thereof. 

Second — To  prevent  an  illegal  attempt,  by  force,  to 
take  or  injure  property  in  his  lawful  possession. 

Sec.  16.  Any  other  person,  in  aid  or  defense  of  the 
person  about  to  be  injured,  may  make  resistance  suffi- 
cient to  prevent  the  offense. 

Sec  17.  Public  offiences  may  be  prevented  by  the 
intervention  of  the  officers  of  justice : 

First — By  requiring  surety  to  keep  the  peace; 

Second — By  forming  a  police  in  cities  and  towns,  and 
requiring  their  attendance  in  exposed  places. 

Third— ^j  suppressing  riots. 

Sec.  18.  Whenever  the  officers  of  justice  are  author- 
ized to  act  in  the  prevention  of  public  offenses,  other 
persons  who,  by  their  command,  act  in  their  aid,  are 
justified  in  so  doing. 

Sec.  19.  A  complaint  may  be  made  before  any  of 
the  magistrates  mentioned  in  section  one  hundred  and 
two,  that  a  person  has  threatened  to  commit  an  offense 
against  the  person  or  property  of  another. 

Sej.  20.  When  the  complaint  is  laid  before  Iheiliag- 
istrate,  he  shall  examine  on  oath,  the  complainant  and 
any  witness  he  may  produce,  and  shall  take  their  depo- 
sitions in  Writing,  and  cause  them  to  be  subscribed  by 
the  parties  making  them. 

Sec-  21.  If  it  appear  from  the  depositions  that  there 
is  just  reason  to  fear  the  commission  of  the  offense  threat- 
ened by  the  person  so  complained  of,  the  magistrate 
shall  issue  a  warrant  directed  generally  to  the  sheriff  of 
the  county,  or  any  constable,  marshal,  or  policeman  in 
the  Territory,  reciting  the  substance  of  the  complaint, 
and  commanding  the  officer  forthwith  to  arrest  the  per- 
son complained  of,  and  bring  him  before  the  magistrate. 

Sec  22.  When  the  person  complained  of  is  brought 
before  the  magistrate,  if  the  charge  be  controverted,  the 
magistrage  shall  take  testimony  in  relation  thereto*  The 
evidence  must  be  reduced  to  writing,  and  subscribed  by 
the  witnesses. 

Sec  23.  If  it  appear  that  there  is  no  just  reason  to 
fear  the  conimission  of  the  offense  alleged  to  have  been 
threatened,  the  person  complained  of  shall  be  dischayged. 

Sec  24.  If,  however,  there  be  just  reason  to  fear  the 
commission  of  the  offense,  the  person  complained  of 
may  be  required  to  enter  into  a  bond,  in  such  sum,  not 
exceeding  five  thousand  dollars,  as  the  magistrate  may 
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direct,  with  one  or  more  sufficient  sureties  to  keep  the 
peace  toward  the  people  of  this  Territory,  and  particu- 
larly toward  the  complainant.  The  bond  shall  be  valid 
and  binding  for  six  months,  and  may  upon  renewal  of 
the  complaint,  be  extended  for  a  longer  j)eriod,  or  a  new 
bond  may  be  required. 

Sec.  25.  If  the  bond  required  by  the  last  section  be 
given,  the  party  complained  of  shall  be  discharged ;  if 
he  do  not  give  it,  the  magistrate  shall  commit  him  to 
prison,  specifying  in  the  warrant  the  requirment  to  give 
security,  the  amount  thereof,  and  the  omission  to  give 
the  same. 

Sec.  20.  If  the  person  complained  of  be  committed 
for  not  giving  the  bond  required,  he  may  be  discharged 
by  any  magistrate,  upon  giving  the  same. 

Sec  27.  A  bond  given  as  provided  in  section  twen- 
ty-four, must  be  hied  by  the  magistrate  in  the  office  of 
the  county  recorder. 

Sec  28.  Any  person  who,  in  the  presence  of  a  court 
or  magistrate,  shall  assault,  or  threaten  to  assault,  an- 
other, or  to  commit  any  offense  against  his  person  or 
property,  may  be  ordered  by  the  court  or  magistrate  to 
give  security  as  is  provided  in  section  twenty-four,  or  if 
he  refuse  to  do  so,  may  be  committed,  as  provided  in 
section  twenty-four.  • 

Sec  29.  A  bond  to  keep  the  peace  shall  be  deemed 
broken  on  a  conviction  of  the  person  complained  against, 
of  a  breach  of  the  peace. 

Sec  30.  Upon  the  District  Attorney's  producing 
evidence  of  such  conviction  to  the  district  court  of  the 
proper  county,  in  the  Territory  of  Idaho,  the  court  shall 
order  the  bond  to  be  prosecuted,  and  the  attorney  shall 
thereupon  commence  an  action  on  the  same,  in  the  name 
of  the  people  of  this  Territory. 

Sec  31.  In  the  action,  the  offense  stated  in  the  record 
of  conviction,  shall  be  alleged  as  the  breach  of  the  bond, 
and  shall  be  conclusive  evidence  thereof. 

Sec  32.  No  security  to  keep  the  peace  or  be  of 
good  behavior,  shall  be  required  except  as  herein  pre- 
scribed. 

Sec  33.  The  mayor,  or  other  officer,  having  the  di- 
rection of  the  police,  in  a  city,  town  or  village,  shall 
order  a  force  sufficient  to  keep  the  peace,  to  attend  any 
public  meeting,  when  he  is  satisfied  that  a  breach  of  the 
the  peace  is  to  be  apprehended. 

Sec  84.  When  a  sheriff,  or  other  public  offcer,  au- 
thorized to  execute  process,  shall  find  or  have  reason  to 
apprehend  that  resistance  will  be  made  to  the  execution 
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of  his  process,  he  may  command  as  many  nfale  inhab- 
itants of  his  county  as  he  may  think  proper,  and  any 
military  company  or  companies  in  the  county,  armed 
and  equipped,  to  assist  him  in  overcoming  the  resistance, 
and  if  necessary,  in  seizing,  arresting,  and  confining  the 
resisters  and  their  aiders  and  abettors,  to  be  punished 
according  to  law. 

Sec.  35.  The  officer  shall  certify  to  the  court  from 
which  the  process  issued  the  names  of  the  resisters  and 
their  aiders  and  abettors,  to  the  end  that  they  may  be 
proceeded  against  for  their  contempt  of  court. 

Sec.  36.  Every  person  commanded  by  a  public  of- 
ficer to  assist  him  in  the  execution  of  process,  as  pro- 
vided in  section  thirty-four,  who  shall,  without  lawful 
cause,  refuse  or  neglect  to  obey  the  command,  shall  be 
deemed  guilty  of  a  misdemeanor. 

Sec.  37.  If  it  appear  to  the  Governor  that  the 
power  of  any  county  is  not  sufficient  to  enable  the  sher- 
iff to  execute  process  delivered  to  him,  he  shall  on  the 
application  of  the  sheriff,  order  such  military  force  from 
any  other  county  or  counties  as  shall  be  necessary. 

Sec.  38.  When  six  or  more  persons,  whether  armed 
or  not,  shall  be  unlawfully  or  riotously  assembled^  the 
sheriff  of  the  county  and  his  deputies,  or  the  constables 
of  the  county  and  the  justices  of 'the  peace,  shall  go 
among  the  persons  so  assembled  or  as  near  to  them  as 
possible,  and  shall  command  them,  in  the  name  of  the 
people  of  the  United  States  and  Territory  of  Idaho,  im- 
mediately to  disperse. 

Sec.  39.  If  the  persons  assembled  do  not  immediately 
disperse,  the  magistrates  and  officers  shall  arrest  them, 
that  they  may  be  punished  according  to  law,  and  for 
that  purpose  may  command  the  aid  of  all  persons  present 
or  within  the  county. 

Sec.  40.  If  a  person  so  commanded  to  aid  the  mag- 
istrates or  officers  neglect  or  refuse  to  do  so,  he  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall  be  punished 
accordingly. 

Sec.  41.  If  a  magistrate  or  officer,  having  notice  of 
an  unlawful  or  riotous  assembly,  as  provided  in  section 
thirty  eight,  neglect  to  proceed  to  the  place  of  assembly, 
or  as  near  thereto  as  he  can,  with  safety,  and  to  exercise 
the  authority  with  which  he  is  invested  for  suppressing 
the  same  and  arresting  the  offenders,  he  shall  be  deemed 
guilty  of  a  misdemeanor. 

Sec.  42.  If  the  persons  so  assembled  and  command- 
ed to  disperse,  do  not  immediately  disperse,  any  magis- 
trate or  officer  before  mentioned  may  command  the  aid 
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of  a  sufficient  number  of  persons,  and  may  proceed  irl 
such  manner  as  in  his  judgment  is   necessary  to  disperse 
he  assembly  and  arrest  the  offenders. 

Sec.  43.  When  an  armed  force  is  called  out  for  the 
purpose  of  suppressing  an  unlawful  or  riotous  assembly, 
or  arresting  the  offenders,  it  shall  obey  such  orders  in 
relation  thereto  as  may  have  been  made  by  the  Gover- 
norj  or  by  a  judge  of  the  court  of  record,  or  the  sheriff 
of  the  county,  or  by  a  magistrate  mentioned  as  in  sec- 
tion thirty -eight. 

Sec.  44.  When  there  is  an  unlawful  or  riotous  as- 
sembly, with  the  intent  to  commit  a  felony,  or  to  offer 
violence  to  person  or  property,  or  to  resist  by  force  the 
laws  of  the  Territory,  and  the  fact  is  made  to  appear  to 
the  Governor,  or  to  a  judge  of  the  district  court  or  pro- 
bate court,  or  to  the  sheriff  of  the  county,  either  of  those 
officers  may  issue  an  order,  directed  to  the  commanding 
officer  of  a  division  brigade,  regiment,  battalion  or  com- 
pany, to  order  his  command,  or  any  part  thereof  (de- 
scribing the  kind  and  number  of  troops)  to  appear  at  a 
time  and  place  therein  specified,  to  aid  the  civil  author- 
ities in  suppressing  violence  and  enfoi'cing  the  law^s. 

Sec.  45.  The  commanding  officer  to  whom  the  order 
is  given,  shall  forthwith  obey  the  same,  and  the  troops 
so  required  shall  appear  at  the  time  and  place  appointed, 
armed  and  equipped  with  ammunition  as  directed,  and 
shall  execute  any  order  that  they  shall  then  and  there 
receive,  according  to  law. 

Sec.  46*  When  the  Governor  shall  be  satished  that 
the  execution  of  civil  or  criminal  process  has  been  forci- 
bly resisted  in  any  county  by  bodies  of  men,  or  that 
combinations  to  resist  the  execution  of  process  by  force 
exists  in  any  county,  and  that  the  power  of  the  county 
has  been  exerted  and  has  not  been  sufficient  to  enable  the 
officer  having  the  process,  to  execute  it,  he  may,  oti  the 
application  of  the  officer,  or  of  the  district  attorney,  or 
probate  judge  of  the  county,  by  pl-oclamation  to  be  pub- 
lished in  such  papers  as  he  shall  direct,  declare  the 
county  to  be  in  a  state  of  insurrection  ;  and  may  order 
into  the  service  of  the  Territory  such  number  and  de- 
scription of  volunteer  or  uniform  companies,  or  other 
militia  of  the  Territory,  as  he  shall  deem  necessary  to 
serve  for  such  term  and,  under  the  command  of  such 
officer  or  officers  as  he  shall  direct. 

Sec.  47.  The  Governor  may,  when  he  shall  think 
proper,  revoke  the  proclamation  authorized  by  the  last 
section,  or  declare  that  it  shall  cease  at  such  time  aud  in 
Puch  manner  as  he  shall  direct. 
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Sec.  48.  Any  person  who  shall,  after  the  publication 
of  the  proclamation  authorized  by  section  forty-six,  resist 
or  aid  in  resisting  the  execution  of  process  in  any  county 
so  declared  to  be  in  a  state  of  insurrection,  or  who  shall 
aid  or  attempt  the  rescue  or  escape  of  any  person  from 
lawful  custody  or  coniinement,  or  who  shall  resist  or  aid 
in  resisting  any  force  ordered  out  by  the  Governor  to 
quell  or  suppress  an  insurrection,  shall  be  punished  by 
imprisonment  in  a  Territorial  prison,  for  a  term  not  less 
than  two  years. 


CHAPTEH    IIL 
Proceedings  for  RemoTal  of  Public  Officers^. 


Section  49.  Territorial  officers  subject  to  impeachment. 

50.  Impeachment,  how  tried. 

51.  Articles,  how  delivered. 

52.  Hearing  on,  and  eervice. 

53.  Service;  how  made. 

54.  Proceedings  when  defendant  fails  to  appear. 

55.  Answer;  how  made. 
E6.  Objection;  how  made. 

57.  Objection  overruled;  defendant  mast  answer. 

58.  Oath  to  be  taken  by  council. 

59.  Hearing  may  be  adjourned . 

f,0.  Two-thirds  necessary  to  convict. 

61.  Judgment ;  how  pronounced  and  entered. 

62.  Keeolution  ;  maiority  to  adopt. 

63.  Extent  of  the  judgment. 

64.  Effect  of  judgmeat. 

65.  Suspension  of  defendant;  proceedings  on. 

66.  Indictment  not  barred  by  impeachment. 

67.  Grand  Jury  may  present. 

68.  Requisites  of  accusation. 

69.  To  be  delivered  to  district  attorney ;  notice  to  be  given^ 

70.  Defendant;  when  to  appear. 

71 .  May  answer  or  demur. 

72.  Objection  ;  form  of. 

73.  Denial  ;  may  be  oral.- 

74.  Objection    overruled  ;  proceedings  when. 

75.  Proceedings  when  defendant  pleads  guilty;  or  refases  to  plead. 

76.  Trial  by  jury  ;  how  conducted . 

77.  Process  to  be  allowed  for  witnesses. 

78.  Proceedings  on  conviction. 

79.  Appeal ;  how  taken  ;  effect  of. 

80.  When  district  attormey  impeached ;  proceedings  on. 


Sec  49.     Any  Territorial  officer,  created  by   Territo- 
rial law.  shall  be  liable  for  impeachment  for  any  misde^ 
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Sec.  50.  All  impeacliments  shall  be  tried  by  tlie 
Council ;  when  sitting  for  tliat  purpose,  the  councilmen 
shall  be  upon  oath  or  affirmation. 

Sec.  51.  When  a  civil  officer  of  the  Territory  is  im- 
peached by  the  House  of  E-e]»resentatives  for  a  misde- 
meanor in  office,  the  articles  of  impeachment  shall  be 
delivered  to  the  President  of  the  Council. 

Sec.  52.  The  Council  shall  assign  a  day  for  hearing 
the  impeachment,  and  shall  inform  the  House  of  Eep- 
resentatives  thereof.  The  President  of  the  Council 
shall  cause  a  copy  of  the  articles  of  impeachrhent,  with 
a  notice  to  appear  and  answer  the  same,  at  the  time  and 
place  appointed,  to  be  served  on  the  defendant,  not  less 
than  ten  days  before  the  day  fixed  for  hea^ring. 

Sec.  53.  The  service  must  be  upon  the  defendant 
personally,  or  if  he  cannot  upon  dilligent  inquiry,  be 
found  within  the  Territory,  the  Council,  upon  due  proof 
of  that  fact,  may  ordel*  that  publication  be  made  in  such 
manner  as  they  deem  proper,  of  a  notice  requiring  him 
to  appear  at  a  specified  time  and  place,  and  answer  to 
the  articles  of  impeachment. 

Sec  54.  If  the  defendant  do  not  appear,  the  Coun- 
cil, upon  proof  of  service  or  publication,  as  provided  in 
the  last  two  sections,  may,  of  their  own  motion,  or  for 
cause  shown  assign  another  day  for  hearing  the  im- 
peachment; or  may  then,  or  at  any  other  time  which 
they  may  appoint,  proceed,  in  the  absence  of  the  defend- 
ant, to  trial  and  judgment. 

Sec  55.  When  the  defendant  appears  he  must  an- 
swer the  articles  of  impeachment,  wdiich  he  may  do, 
either  by  objecting  to  the  sufficiency  of  the  same  or  of 
any  article  therein,  or  by  denying  the  truth  of  the  same. 

Sec  56.  If  the  the  defendant  object  to  the  sufficien- 
cy of  the  impeachment,  the  objection  must  be  in  writing, 
but  need  not  be  in  any  specific  form,  it  being  sufficient 
if  it  present  intelligibly  the  grounds  of  the  objection. 
If  he  deny  the  truth  of  the  impeachment,  the  denial 
may  be  oral  and  without  oath,  and  shall  be  entered  upon 
the  journal. 

Sec  57.  If  an  objection  to  the  sufficiency  of  the  im- 
peachment be  not  sustained  by  a  majority  of  the  mem- 
bers of  the  Council,  who  heard  the  argument,  the  de- 
fendant shall  be  ordered  forthwith  to  answer  the  articles 
of  impeachment.  If  he  plead  guilty,  or  refuse  to  plead, 
the  Council  shall  render  judgment  of  conviction  against 
him.  If  he  deny  the  matters  charged  the  Council  shall, 
at  such  time  as  they  may  appoint,  proceed  to  try  the 
impeachment. 
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Sec.  58.  At  the  time  and  place  appointed,  and  he^ 
fore  the  Council  proceed  to  act  on  the  impeachment,  the 
secretary  shall  administer  to  the  President  of  the  Coun- 
cil, and  the  President  of  the  Council  to  each  of  the  mem- 
bers of  tlie  Council  then  present,  an  oath  or  afhrmation, 
truly  and  impartially  to  hear,  try  and  determine  tlie  im- 
peachment ;  and  no  member  of  the  Council  shall  act  or 
vote  upon  the  impeachment  or  any  question  arising 
thereon,  without  having  taken  such  oath  or  affirmation. 

Sec.  59.  The  oath  or  affirmation  having  been  ad- 
ministered, the  Council  shall  proceed  to  try  and  deter- 
mine the  impeachment,  and  may  adjourn  the  trial  from 
time  to  time. 

Sec.  60.  The  defendant  cannot  be  convieted  on 
impeachment  without  the  concurrence  of  two-tbirds  of 
the  members  present ;  and  if  two-thirds  of  the  members 
do  not  concur  in  a  conviction,  he  shall  be  declared  ac- 
quitted. 

Sec,  61.  After  conviction,  the  Council  shall  imme- 
diately, or  at  such  other  time  as  they  shall  appoint,  pro- 
nounce judgment,  which  shall  be  in  the  form  of  a  reso- 
lution entered  upon  the  journal  of  the  Council.  The 
vote  upon  the  passage  thereof  shall  be  taken  by  yeas  and 
nays,  and  shall,  in  like  manner^  be  entered  upon  the 
JQurnaL 

Sec,  62.  On  the  adoption  of  the  resolution  by  a  ma- 
jority of  the  members  present,  who  voted  on  the  ques- 
tion of  acquittal  or  conviction,  the  same  shall  be  the 
judgment  of  the  CounciL 

Sec.  63.  The  judgment  may  be  that  the  defendant 
be  suspended  and  removed  from  ofifice,  or  that  he  be 
removed  from  offce  and  disqualified  to  hold  and  enjoy 
a  particular  office  or  class  of  offices,  or  any  office  of 
honor,  trust  or  profit  under  the  laws  ofthis  Territory,. 

Sec.  64.  If  judgment  of  suspension  be  given,  the 
defendant  shall,  during  the  continuance  thereof,  be  dis- 
qualified from  receiving  the  salai*y,  fees  or  emoluments 
of  the  office. 

Sec.  Q5.  Whenever  articles  of  impeachment  against 
any  officer  subject  to  impeachment,  shall  be  presented  to 
the  President  of  the  Council,  such  officer  shall  be  tem- 
porarily suspended  from  his  office,  and  shall  not  act  in 
his  official  capacity  until  duly  acquitted.  Upon  such 
suspension  of  any  Territorial  officer,  created  by  Terri- 
torial law,  the  Governor  shall  immediately  take  charge 
of  his  office,  and  such  office  shall  at  once  be  temporarily 
filled  by  appointment  by  the  Governor,  by  and  with 
the  advice  and  consent  of  the  Council,  until  the  acquit- 
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tal  of  the  party  impeached;  or  in  case  of  his  removal, 
then  until  the  vacancy  be  filled  as  provided  by  law. 

Sec.  (j6.  If  the  offense  for  which  the  defendant  is 
impeached  be  the  subject  of  an  indictment,  the  indict- 
ment shall  not  be  barred  by  the  impeachment. 

Sec.  67.  An  accusation  in  writing  against  any  dis- 
trict, county  or  township  officer,  for  willful  or  corrupt 
jnisconduct  in  office,  may  be  presented  by  the  grand 
jury  of  the  county  for  which  the  officer  accused  is  elected 
or  appointed. 

Sec.  6S.  The  accusation  shall  state  the  offense 
charged,  in  ordinary  and  concise  language,  and  without 
repetition. 

Sec.  69,  The  accusation  shall  be  delivered  by  the 
foreman  of  the  grand  jury  to  the  district  attorney  of  the 
county,  who  shall  cause  a  copy  thereof  to  be  served  upon 
the  defendant,  and  require  by  notice,  in  writing,  of  not 
less  than  ten  days,  that  he  appear  before  the  district 
court  then  sitting,  or  at  the  next  term,  and  answer  the 
accusation.  The  original  accusation  shall  then  be  filed 
with  the  clerk  of  the  district  court. 

Sec.  70.  The  defendant  must  appear  at  the  time  ap- 
pointed in  the  notice  and  answer  the  accusation,  unless 
for  some  sufficient  cause  the  court  assign  another  day 
for  tliat  purpose.  If  he  do  not  appear,  the  court  may 
proceed  to  hear  and  determine  tne  accusation  in  his 
absence. 

Sec.  71,  Tlie  defendant  may  answer  tlie  accusation, 
either  by  objecting  to  the  sufficiency  thereof,  or  of  any 
article  therein  or  by  denying  the  truth  of  the  same. 

Sec.  72.  If  he  object  to  the  legal  sufficiency  of 
the  accusation,  the  objection  must  be  in  writing,  but 
need  not  be  in  any  specific  form,  it  being  sufficient  if  it 
present  intelligibly  the  grounds  of  the  objection. 

Sec.  73.  If  he  deny  the  truth  of  the  accusation,  the 
denial  may  be  oral  and  without  oath,  and  shall  be  en- 
tered upon  the  minutes. 

Sec.  74.  If  an  objection  to  the  sufficiency  of  the  ac- 
cusation be  not  sustained,  the  defendant  shall  be  required 
to  answer  the  accusation  forthwith. 

Sec,  75.  If  the  defendant  plead  guilty,  or  refuse  to 
answer  the  accusation,  the  court  shall  render  judgment 
of  conviction  against  him.  If  he  deny  the  matters 
charged,  the  court  shall  immediately,  or  as  soon  there- 
after as  practicable  proceed  to  try  the  accusation. 

Sec.  76.  The  trial  shall  be  by  a  jury,  and  shall  be  con- 
ducted in  all  respects  in  the  same  manner  as  the  trial  of 
an  indictment  for  a  misdemeanor. 
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Sec.  77.  The  district  attorney  and  the  defendant 
shall  be  respectively  entitled  to  such  process  as  may  be 
necessary  to  enforce  the  attendance  of  witnesses  as  upon 
the  trial  of  an  indictment. 

Sec.  Y8.  Upon  a  conviction  the  court  shall  immedi- 
atelvj  or  wdtliin  five  days,  as  they  may  appoint,  pro- 
nounce judgment  that  the  defendant  be  removed  from 
office.  But  to  warrant  a  removal,  the  judgment  must  be 
entered  upon  the  minutes,  assigning  therein  the  causes  of 
removal. 

Sec.  79.  From  a  judgment  of  removal,  an  appeal 
may  be  taken  to  the  supreme  court  in  the  same  manner  as 
from  a  judgment  in  a  civil  action,  but  until  such  judg- 
ment be  reversed,  the  defendant  shall  be  suspended  from 
his  office.  Pending  the  appeal  the  office  may  be  filled  as 
in  case  of  vacancy. 

Sec.  80.  The  same  proceedings  may  be  had  on  like 
grounds  for  the  removal  of  a  district  attorney,  except 
that  the  accusation  shall  be  delivered  to  the  district 
judge  of  the  district,  who  shall  thereupon  appoint  some 
one  to  act  as  prosecuting  officer  in  the  matter,  or  shall 
place  the  accusation  in  the  hands  of  the  district  attorney 
of  an  adjoining  district,  and  require  him  to  conduct  the 
proceedings. 


CHAPTEE  lY. 


Proceedings  in  Criminal    Actions  Prosecnted  by 

Indictment, 


Section  81.  Who  liable  to  punishment  by  indictment, 

82.  Offense  CO  jamenced  out  of  and  consummated  within  the   Terri- 

tory, 

83.  Jurisdiction  in  case   of  duel  fought  out  of  the  Territory. 

84.  Jurisdiction  when  offense  part  in  one  and  part  in  another  county, 

85.  When  committed  on  or  near  county  boundary, 

86.  When  on  board  vessels  or  boat. 

87.  Jurisdiction  in  cases  of  abduction,  kidnapping,  etc. 

88.  In  cases  of  bigamy  or  incest. 

89.  In  cases  of  property  stolen  in  one  county,  and  taken  into  another, 

90.  In  case    of  accessorj'. 

91.  Conviction  or  acquittal  in  another  State  or  Territory,  a  bar, 

92.  Same,  when  within  another  county. 

Who  liable  Sec.  81.  Every  person,  whether  an  inhabitant  of 
ropnt  by^'  this  Territory  or  any  other  State  or  country,  or  of  a  Ter- 
indictment.   ^^^^^.^  ^^  District  of  the  United  States,  shall  be  liable  to 
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punishment  by  tlie  laws  of  this  Territory  for  a  public 
offense  committed  by  him  therein,  except  when  it  is  by 
law  cognizable  exclusively  in  the  court  of  the  United 
States  . 

Shx.  82.  When  the  commission  of  a  public  offense 
commenced  without  this  Territory,  is  consummated 
M'ithin  the  boundaries  thereof,  the  defendant  shall  be 
liable  to  punishment  therefor  in  this  Territory,  though 
he  was  out  of  the  Territory  at  the  time  of  the  commis- 
sion of  the  offense  charged  ;  provided,  That  he  consum- 
mated the  offense  through  the  interv-ention  of  an  inno- 
cent or  guilty  agent  within  this  Territory,  or  any  other 
means  proceeding  directly  from  himself,  and  in  such 
case  the  jurisdiction  shall  be  in  the  county  in  which  the 
offense  is  consummated. 

Sec.  83.  When  an  inhabitant  or  resident  of  this 
Territory  shall,  by  any  previous  appointment  or  engage- 
ment, fight  a  duel  without  the  jurisdiction  of  this  Ter- 
ritory, and  in  such  duel  a  wound  shall  be  inflicted  upon 
any  person  whereof  he  shall  die  within  this  Territory, 
the  jurisdiction  of  the  offense  shall  be  in  the  county 
where  the  death  shall  happen. 

Sec.  84.  When  a  public  offense  is  committed  in  part 
in  one  county  and  in  part  in  another,  or  the  acts  or  effects 
thereof  constituting,  or  requisite  to  the  consummation 
of  the  offense  occur  in  two  or  more  counties,  the  jurisdic- 
tion shall  be  in  either  county. 

Sec.  85.  When  a  public  offense  is  committed  on  the 
boundary  of  two  or  more  counties,  or  within  five  hun- 
dred yards  thereof,  the  jurisdiction  shall  be  within  either 
county. 

Sec.  ^Q.  When  an  offense  is  committed  within  this 
Territory  on  board  a  vessel  navio-ating  a  river,  bay, 
slough  or  lake,  or  lying  therein,  in  the  prosecution  of 
her  voyage,  the  jurisdiction  shall  be  in  any  county 
through  which  the  vessel  is  navigated  in  the  course  of 
her  voyage,  or  in  the  county  where  the  voyage  shall 
terminate. 

Sec.  87.  The  jurisdiction  of  an  indictment  for  the 
crime  of  forcibly  stealing,  taking  or  arresting  any  man, 
woman  or  child  in  this  Territory,  and  carrying  him  or 
her  into  another  county,  State  or  Territory ;  or  for  for- 
cibly taking  or  arresting  any  person  or  persons  whom 
«oevei',  wdth  a  design  to  take  him  or  her  out  of  this  Ter- 
ritory, without  having  established  a  claim  ^uscording  to 
the  laws  of  the  United  States ;  or  for  hiring,  persuading, 
nticing,  decoying  or  seducing,  by  false  promises,  mis- 
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representations  and  the  like,  any  negro,  mulatto,  Indian 
or  colored  person  to  go  out  of  this  Territory,  or  to  be 
taken  or  removed  tiierefrom,  for  the  purpose  and  with 
the  intent  to  sell  such  negro,  mulatto,  colored  person  or 
Indian  into  slavery  or  involuntary  servitude,  or  other- 
wise to  employ  him  or  her  for  his  or  her  own  use,  or  to 
the  use  of  another,  w^ithout  the  free  will  and  consent  of 
such  negro,  mulatto,  Indian  or  colored  person,  shall  be 
in  any  county  in  which  the  offense  is  committed  or  into 
or  out  of  which  the  person  upon  whom  the  offense  was 
committed  may  in  the  prosecution  of  the  offense  have 
been  brought,  or  in  which  an  act  shall  be  done  by  the 
offender  in  instigating,  procuring,  promoting,  aiding  in 
or  being  accessory  to  the  commission  of  the  offense,  or  in 
abetting  the  parties  therein  concerned. 

Sec.  88.  When  the  offense  of  bigamy  or  incest  is 
committed  in  one  county  and  the  defendant  is  appre- 
hended in  another,  the  jurisdiction  shall  be  in  either 
county. 

Sec.  89.  When  property  feloniously  taken  in  one 
county  by  burglary,  robbery,  larceny  or  embezzlement 
has  been  brought  into  another,  the  jurisdiction  of  the 
offense  shall  be  in  either  county.  But  if,  at  any  time 
before  the  conviction  of  the  defendant  in  the  latter,  he 
be  indicted  in  the  former  county,  the  sheriff  of  the  latter 
county  shall,  upon  demand,  deliver  him  to  the  sheriff  of 
the  former  county,  upon  being  served  with  a  copy  of  the 
indictment,  and  upon  receipt,  endorsed  thereon  by  the 
sheriff  of  the  former  county  ;  and  shall,  on  tiling  the 
copy  of  the  indictment  and  receipt,  be  exonerated  from 
all  liability  in  respect  to  the  custody  of  the  offender. 

Sec.  90.  In  the  case  of  an  accessory  before  or  after 
the  fact  in  the  commission  of  a  public  offense,  the  juris- 
diction shall  be  in  the  county  w^here  the  offense  of  the 
accessory  was  committed,  notwithstanding  the  principal 
offense  was  committed  in  another  county. 

Sec.  91.  When  an  act  charged  as  a  public  offense  is 
within  the  jurisdiction  of  another  State  or  Territory,  as 
well  as  of  this  Territory,  a  conviction  or  acquittal  there- 
of in  such  Territory  or  State  shall  be  a  bar  to  the 
prosecution  or  indictment  therefor  in  this  Territory. 

Sec.  92.  AVhen  an  offense  is  within  the  jurisdiction 
of  two  or  more  counties,  a  conviction  or  acquittal  thereof 
in  one  county  shall  be  a  bar  to  a  prosecution  or  indict- 
njent  therefor  in  another. 
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CHx\PTER  Y. 


Time  of  Commencius  Criminal  Actions. 


Section  93.  Murder,  no  limit  to  prosecution. 

94..  Felony,  three  years, 

95.  Misdemeanor,  one  year. 

96..  Absence  of  defendant  not  to  be  computed. 

97,  Indiciraent,  when  deemed  found. 

93.  Oflfenees  committed  before  the  passage  of  this  act. 

Sec.  93.  There  shall  be  no  limitation  of  the  time 
Avithin  which  a  prosecution  for  murder  must  be  com- 
menced. It  may  be  commenced  at  any  time  after  the 
death  of  the  person  killed. 

Sec.  94.  An  indictment  for  any  felony  other  than 
murder  must  be  found  within  three  years  after  its  com- 
mission. 

Sec.  95,  An  indictment  for  any  misdemeanor  must 
be  found  within  one  year  after  its  commission. 

Sec.  96.  If  when  the  offense  is  committed  the  de- 
fendant be  out  of  the  Territory,  the  indictment  may  be 
found  within  the  term  herein  limited  after  his  cominej 
within  the  Territory,  and  no  time  during  which  the  de- 
fendant is  not  an  inhabitant  of,  or  usually  resident  with- 
in the  Territory  shall  be  a  part  of  the  limitation. 

Sec.  97,  An  indictment  is  found  within  the  mean- 
ing of  this  act  when  it  is  duly  presented  by  the  grand 
jury  in  open  court,  and  there  received  and  filed. 

Sec.  98.  In  offenses  committed  before  the  passage  of 
this  act,  the  indictments  may  be  found  at  any  time  with- 
in the  limitation  hereinabove  provided,  and  the  time  of 
limitacion  shall  commence  after  the  passage  of  this  act. 
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CHAPTER  YI. 


Complaint  and  Proceedings  thereon,  to  the  Com« 
mitment,  inclusiTe. 


Section    99.  Complaint,  what  is. 

100.  Magistrate  who  is. 

101.  Same. 

102.  Magistrate  to  examine  complaintant  on  oath. 
108.  Deposition  what  to  contain. 

104.  Magistrate  to  iisue  \T»rrant. 
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Sbction  105.  Warrant  of  arrest,  what  ie ;  form  of. 

106.  What  warraut  must  specify. 

107.  To  whom  directed. 

108.  Peace  officers,  who  are. 

109.  Warrant,  to  whom  directed. 

110.  When  executed  in  another  count}',  how  endorsed. 

111.  On  arrest  for  felony,  duty  of  officer. 

112.  For  misdemearor.  duty  of  officer. 

113.  Bail  to  be  certified  on  warrant. 

114.  Bail,  wl  en  not  given,  duly  of  officer. 

115.  When  magistrate  is  unable  to  act,  may  be  taken  before  another. 

116.  Must  be  taken  without  delay. 

117.  Affidavits  to  be  sent,  when. 

.  118.  When  triable  in  another  county,  deposition  to  be  delivered  to 
officer. 

119.  Officers  to  deliver  depositions. 

12^.  Magistrate  to  transmit  depositions,  when. 

121.  Arrest,  M'hat  is. 

122.  Arrest,  by  whom  made. 

123.  Cfflcer  may  require  aid. 

124.  Arrest,  time  when  may  be  made. 

125.  How  made. 

126.  Defendant  not  to  be  subject  to  unnecessary  restraint. 

127.  Officer  to  show  authority. 

128.  Power  of,  if  resisted. 

129.  Officer  may  break  in,  when. 

130.  Same. 

131.  Arrest  without  warrant,  when  may  be  made. 

132.  Cfficer  may  break  in,  etc. 

133.  May  arrest  at  night,  when. 

134.  W^hen  officer  must  exhibit  his  authority  ;  when  he  need  not. 
IS.**.  Officer's  duty  where  arrest  made  by  a  bystander. 

136.  When  committed  in  presence  of  magistrate. 

137.  When  private  person  may  make  arrest. 

138.  Must  state  the  caus-e. 

139.  May  force  entrance,  etc. 

140.  Must  take  before  magistrate  at  once. 

141.  Escape  and  recapture. 

142.  May  force  entrance. 

143.  Proceedings  when  defendant  is  brought  before  magistrate. 

144.  Time  to  procure  counsel. 

145.  Examination. 

146.  Adjournment. 

147.  Same.    Admission  to  bail  or  commitment. 

148.  Commitment,  form  of. 

149.  Magistrate  must  read  deposition  to   defendant;    must  issue 

subpcenas. 

lEO.  Witness,  how  examined. 

151.  Defendant  may  make  statement,  etc. 

152.  May  waive  it.    Waiver  not  to  used  against  him. 

153.  Statement  must  be  reduced  to  writing. 
•             154.  Defendant  may  correct  statement. 

155.  Statement,  requisites  of. 

156.  Defendant's  witnesses,  order  of  introducing. 
757,  Witnesses  may  be  separated,  when. 

158.  What  persons  may  be  excluded, 

159.  When  defendant  may  be  discharged  ;  form  of. 

160.  When  defendant  may  be  held  to  answer;  form  of. 

161.  Defendant  to  be  committed,  when. 

162.  W^hen  to  be  admitted  to  bail ;  form  of. 

163.  When  to  be  cpmmittcd  until  bail  be  given. 
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Section  164.  Magistrate  to  make  and  deliver  commitment,  etc. 

165.  Form  of. 

16^.  Magistrate  must  take  recognizance  of  witnesses. 

167.  Same. 

168.  Same. 

169.  Magistrate  ma}' commit  witness,  when. 

170.  Witness  unable  to  give  security,  may  be  examined,  how. 

171.  When  last  section  not  to  apply. 
17*2.  Magistrate  to  transmit  papers,  etc. 


Sec.  99.  The  complaint  is  the  allegation  made  to  a 
magistrate  that  a  person  has  been  guilty  of  some  public 
olfense. 

Sec.  100.  A  magistrate  is  an  officer  having  power  to 
issue  a  warrant  for  the  arrest  of  a  person  charged  with  a 
public  offense. 

Sec.  101.     The  following  persons  are  magistrates: 

First — The  justices  of  the  Supreme  Court. 

Second — The  probate  judges. 

Third — Justices  of  the  peace,  and  others  upon  whom 
are  conferred  by  law  the  powers  of  justices  of  the  peace. 

Sec.  10^2i.  When  a  complaint  is  laid  before  a  magis- 
trate of  the  commission  of  a  public  offense,  triable  with- 
in the  county,  he  must  examine,  on  oath,  the  complain- 
;ant  or  prosecutor,  and  any  witnesses  he  may  produce,  and 
take  their  depositions  in  writing,  and  cause  them  to  be 
subscribed  by  the  parties  making  them. 

Sec.  103.  The  deposition  must  set  forth  the  facts 
stated  by  the  prosecutor  and  his  witnesses,  tending  to 
establish  the  commission  of  the  offense  and  the  guilt  of 
the  defendant. 

Sec.  104.  If  the  magistrate  be  satisfied  therefrom 
that  the  offense  complained  of  has  been  committed,  and 
that  there  is  re^isonable  ground  to  believe  that  the  de- 
fendant has  committed  it,  he  shall  issue  a  warrant  of 
arrest. 

Spx.  105.  A  warrant  of  arrest  is  an  order  in  writing 
in  the  name  of  the  people  of  the  United  States  in  the 
Territory  of  Idaho,  signed  by  a  magistrate,  command- 
ing the  arrest  of  the  defendant,  and  may  be  substantially 
in  the  following  form  : 


Territory    of 
County  of  — 


Idaho,? 


Tht  People  of  the  United  States  in  the  Territory  of  Idaho  to  any  Sheriff 
Constable,  or  Marshal,  or  Policeman  in  this  Territory,  or  in  the 
County  of 

A  Complaint,  upon  oath,  has  been  this  day  laid  before 
me  by  A.  B.,  that  the  crime  of  [designate  it]  has  been  com- 
mitted, and  accusing  C.  D.  thereof: 


Comptaint, 
what  is. 


Magistrate, 
who  is. 


Same. 


Magistrate 
to  examine 
complain- 
ant on  oath. 


Deposition, 
what  to 
contain. 


Maffistruto 
to  issue 
warrant. 


Warrant  of 
arrest,  what 
is :  form  of. 
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What  war- 
rant, must 
specify. 
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directed. 
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When  exe- 
cuted in  an- 
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On  arrest 
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For  miede- 
meanor.  du- 
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Bail  to  be 

certified  on 
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You  are  therefore  commanded,  Forthwith  to  aiTest  the 
above  named  0.  D.,  and  bring  him  before  me  at  [naming  Ihe 
I)lace] ;  or,  in  case  of  my  absence  or  inability  to  act,  before 
tne  nearest  or  most  accessible  magistrate  in  this  county. 


Dated  at 


this 


day  of 


18- 


Sec.  106.  The  warrant  must  specify  the  name  of  the 
defendant.  If  it  be  unknown  to  the  magistrate,  the  de- 
fendant may  be  designated  therein  by  any  name.  It 
must  also  state  the  time  of  issuing  it,  and  the  county, 
city  or  town  ^vhere  it  was  issued,  and  be  signed  by  the 
magistrate,  with  his  name  of  oiiice. 

kSEc.  107.  Tlie  warrant  must  be  directed  to  and  exe- 
cuted by  a  peace  officer. 

Sec.  108.  Peace  officers  are  sheriffs  of  counties,  and 
constables,  marshals,  and  policemen  of  cities  and  towns 
respectively. 

iSeo.  109.  If  a  warrant  be  issued  by  a  justice  of  the 
Supreme  Court  or  probate  judge,  it  may  be  directed 
generally  to  any  sheriff,  constable,  marshal  or  policeman 
in  this  Territory,  and  may  be  executed  by  any  of  those 
officers  to  whom  it  may  be  delivered. 

Sec.  110.  If  it  be  issued  by  any  other  magistrate,  it 
may  be  directed  generally  to  any  sheriff,  constable,  mar- 
shal or  policeman  in  the  county  in  wdiich  it  is  issued, 
and  may  be  executed  in  that  county  ;  or  if  the  defend- 
ant be  in  another  county,  it  may  be  executed  therein, 
npon  the  w^ritten  direction  of  a  magistrate  of  that  county 
endorsed  npon  the  warrant,  signed  by  him,  with  his 
name  of  office,  and  dated  at  the  county,  city  or  town 
where  it  is  made,  to  the  following  effect :  "  This  w^arrant 

may  be  executed  in  the  county  of  ;"  or  as  the 

case  may  be. 

Sec.  111.  If  the  offense  charged  in  the  warrant  be  a 
felony,  the  officer  making  the  arrest  must  take  the  de- 
fendant before  the  magistrate  who  issued  the  warrant,, 
or  some  other  magistrate  of  the  same  county,  as  pro- 
vided in  section  115. 

Sec.  112.  If  the  offense  charged  in  the  warrant  be  a 
misdemeanor,  and  the  defendant  be  arrested  in  another 
county,  the  officer  must,  upon  being  so  required  by  the 
defendant,  bring  him  before  a  magistrate  of  such  county, 
who  shall  admit  the  defendant  to  bail. 

Sec.  113.  On  admitting  the  defendant  to  bail,  the 
magistrate  shall  certify  on  the  warrant  the  fact  of  his 
having  done  so,  and  deliver  the  w^arrant  and  recogni- 
zance to  the  officer  having  charge  of  the  defendant. 
The  officer  shall  forthwith  discharge  the  defendant  from 
arrest,  and  shall,  without  delay,  deHver  the  warrant  and 
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recognizance  to  the  clerk  of  the  court  at  wliidi  the  de- 
fendant is  required  to  appear. 

Sec.  114.  If,  on  the  admission  of  the  defendant  to 
bail,  as  provided  in  section  112,  or  if  bail  be  not  forth- 
with given,  the  officer  shall  take  the  defendant  before 
the  magistrate  who  issued  the  warrant,  or  some  other 
inagistrate  of  the  same  county,  as  provided  in  the  next 
section. 

Sec.  115.  When  by  the  preceding  section  of  this  act 
the  defendant  is  required  to  be  taken  before  the  magis- 
trate wdio  issued  the  warrant,  he  may,  if  the  magistrate 
be  absent  or  unable  to  act,  be  taken  before  the  nearest  or 
most  accessible  magistrate  in  the  same  county.  The 
officer  shall  at  the  same  time  deliver  to  the  magistrate 
the  warrant,  with  his  return  endorsed  and  subscribed  by 
him. 

Sec.  116.  The  defendant  must  in  all  cases  be  taken 
before  the  magistrate  without  unnecessary  delay. 

Sec.  117.  If  the  defendant  be  brought  before  a 
magistrate  in  the  same  connty  other  than  the  one  who 
issued  the  warrant,  the  affidavits  on  w^liich  the  warrant 
was  granted,  if  the  defendant  insist  upon  an  examina- 
tion, shall  be  sent  to  the  magistrate,  or  if  they  cannot  be 
procured,  the  prosecutor  and  his  witnesses  shall  be  sum- 
moned to  give  their  testimony  anew. 

Sec.  118.  When  a  complaint  is  laid  before  the  mag- 
istrate of  the  commission  of  a  public  offense  triable  with- 
in some  other  county  of  this  Territory,  but  showing  that 
the  defendant  is  in  the  county  where  the  complaint  is 
laid,  the  same  proceedings  shall  be  had  as  prescribed  in 
this  act,  except  that  the  warrant  shall  require  the  de- 
fendant to  be  taken  before  the  nearest  or  most  accessible 
magistrate  of  the  county  in  which  the  offense  is  triable, 
•and  the  depositions  of  the  complainant  or  prosecutor 
and  of  the  witnesses  who  may  have  been  produced  shall 
be  delivered  by  the  magistrate  to  the  officer  to  whom 
the  warrant  is  delivered. 

Sec.  119.  The  officer  w^ho  executes  the  warrant  shall 
take  the  defendant  before  the  nearest  or  most  accessible 
magistrate  of  the  county  in  which  the  offense  is  triable, 
and  shall  deliver  to  such  magistrate  the  depositions  and 
the  warrant,  with  his  return  endorsed  thereon  ;  atid  such 
magistrate  shall  proceed  in  the  same  manner  as  upon  a 
warrant  issued  by  himself. 

Sec.  120.  If  the  offense  charged  in  the  warrant, 
issued  pursuant  to  section  118,  be  a  misdemeanor,  the 
officer  shall,  upon  being  so  required  by  the  defendant, 
take  him  before  a  magistrate  of  the  county  in  which  the 
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said  Warrant  is  issued,  who  shall  admit  the  defendant  to 
bail,  and  immediately  transmit  the  warrant,  depositions 
and  recognizance  to  tlie  clerk  of  the  court  in  which  the 
defendant  is  required  to  appear. 

Seo.  121.  Arrest  is  the  taking  of  a  person  into  cus^ 
tody,  that  he  may  be  held  to  answer  for  a  public  offense^ 

Sec.  122.     An  arrest  may  be  either  : 

J^lrst — By  a  peace  officer,  under  a  warrant. 

/Second — By  a  peace  officer,  without  a  warrant ;  or, 

Third — By  a  private  person. 

Sec.  123.  Every  person  shall  aid  an  officer  in  the 
execution  of  a  warrant,  if  the  officer  require  his  aid,  and 
be  present  and  acting  in  its  execution. 

Sec.  121.  If  the  offense  charged  be  a  felony,  the 
arrest  may  be  made  on  an}^  day  and  at  any  time  of  the 
day  or  night.  If  it  be  a  misdemeanor,  the  arrest  shall 
not  be  made  at  night,  unless  upon  the  direction  of  the 
magistrate  endorsed  upon  the  warrant. 

Sec.  125.  An  arrest  shall  be  made  by  an  actual  re- 
straint of  the  person  of  the  defendant,  or  by  his  submis- 
sion to  the  custody  of  the  officers. 

Sec.  126.  The  defendant  shall  not  be  subjected  to 
any  more  restraint  than  is  necessary  for  his  arrest  and 
detention. 

Sec.  127.  The  officer  shall  inform  the  defendant  that 
he  acts  under  the  authority  of  the  warrant,  and  shall 
also  show  the  warrant,  if  required. 

Sec.  128.  If,  after  notice  of  intention  to  arrest  the 
defendant,  he  either  flee  or  forcibly  resist,  the  officer 
may  use  all  necessary  means  to  effect  the  arrest. 

Sec.  129.  The  officer  may  break  open  any  outer  or 
inner  door  or  w  indow  of  a  dwelling-house  to  execute  the 
warrant,  if,  after  notice  of  his  authority  and  purpose,  he 
be  refused  admittance. 

Sec.  130.  An  officer  may  break  open  any  outer  or 
inner  door  or  window  of  a  dwelling-house  for  the  pur- 
pose of  liberating  a  person  who,  having  entered  for  the 
purpose  of  making  an  arrest,  is  detained  therein,  or  when 
necessary  for  his  own  liberation. 

Sec.  131.  A  peace  officer  may,  without  a  warrant, 
arrest  a  person  : 

I^irst — For  a  public  offense  committed  or  attempted 
in  his  presence. 

Secoyid — Where  the  person  arrested  has  committed  a 
felony,  although  not  in  his  presence. 

Third — When  a  felony  has  in  fact  been  committed, 
and  he  has  reasonable  cause  for  holding  the  person 
arrested  to  have  committed  it. 
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Fourth — On  a  charge  made  upon  a  reasonable  cause 
6f  the  commission  of  a  felony  by  the  party  arrested. 

Skc.  132.  To  make  an  arrest,  as  provided  in  the  last 
section,  the  officer  may  break  open  an  outer  or  inner 
door  or  window  of  a  dwelling-house,  if,  after  notice  of 
his  office  and  purpose,  he  be  refused  admittance. 

Sec.  133.  He  may  also  at  night,  without  a  w^arrant, 
arrest  any  person  whom  he  has  reasonable  cause  for  be- 
lieving to  have  committed  a  felony,  and  is  justified  in 
making  the  arrest,  though  it  afterward  appear  that  a 
felony  had  not  been  committed. 

Sec.  134.  When  arresting  a  person  without  a  warrant, 
the  officer  must  inform  him  of  his  authority  and.  the 
cause  of  his  arrest,  except  w4ien  he  is  in  the  actual  com- 
mission of  a  public  offense,  or  when  he  is  pursued  im- 
mediately after  an  escape. 

Sec.  135.  He  may  take  before  a  magistrate  any  per- 
son who,  being  engaged  in  a  breach  of  the  peace,  is  arrest- 
ed by  a  bystander  and  delivered  to  him. 

Sec.  136.  When  a  public  offense  is  committed  in  the 
presence  of  a  magistrate,  he  may,  by  a  verbal  order, 
command  any  person  to  arrest  the  offender,  and  may 
thereupon  proceed  as  if  the  offender  had  been  brought 
before  him  on  a  warrant  of  arrest. 

Sec.  137.     A  private  person  may  arrest  another : 

First — For  a  public  offense  committed  or  attempted 
in  his  presence. 

Second — When  the  person  arrested  has  committed  a 
felony,  although  not  in  his  presence. 

Third — When  a  felony  has  been  in  fact  committed, 
and  he  has  reasonable  cause  for  believing  the  person 
arrested  to  have  committed  it. 

Sec.  138.  He  must,  before  making  the  arrest,  inform 
the  person  to  be  arrested  of  the  cause  thereof,  and 
require  him  to  submit,  except  when  he  is  in  the  actual 
commission  of  the  offense,  or  when  he  is  arrested  on 
pursuit  immediately  after  its  commission. 

Sec.  139.  If  the  person  to  be  arrested  has  committed 
a  felony,  and  a  private  person,  after  notice  of  his  inten- 
tion to  make  the  arrest,  be  refused  admittance,  he  may 
break  open  any  outer  or  inner  door  or  window  of  a 
dwelling-house  for  the  purpose  of  making  the  arrest. 

Sec.  140.  A  private  person  who  has  arrested  another 
for  the  commission  of  a  public  offense,  must,  without 
unnecessary  delay,  take  him  before  a  magistrate  or  de- 
liver him  to  a  peace  officer. 

Sec.  141.  If  a  person  arrested  escape  or  be  rescued, 
the  person  from  whose  custody  he  escaped  or  was  rescued 
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may  immediately  pursue  and  retake  liim  at  any  time  and 
in  any  place  within  the  Territory. 

Sec  142.  To  retake  the  person  escaped  or  rescued^ 
the  person  pursuing  may^  after  notice  of  his  intention 
and  refusal  of  admittance,  break  open  any  outer  or  inner' 
door  or  window  of  a  dwelling-house. 

Sec  143.  When  the  defendant  is  brought  before  the 
magistrate  upon  an  arrest,  either  with  or  without  warrant, 
on  a  charge  of  having  committed  a  public  offense,  the 
magistrate  shall  immediately  inform  him  of  the  charge 
aojainst  him  and  of  his  rio'ht  to  the  aid  of  counsel  in 
every  stage  of  the  proceedings  and  before  any  further 
proceedings  are  had. 

Sec  144.  He  shall  also  allow  the  defendant  a  reason- 
able time  to  send  for  counsel,  and  adjourn  the  examina- 
tion for  that  purpose  ^  and  shall,  upon  the  request  of  the 
defendant,  require  a  peace  ofiicer  to  take  a  message  to~ 
such  counsel  within  the  township  or  city  as  the  defend- 
ant may  name.  The  officer  shal],  without  delay  and 
without  fee,  perform  that  duty. 

Sec  145.  The  magistrate  shall,  immediately  after  the" 
appearance  of  counsel,  or  if  the  deffendant  require  the" 
aid  of  counsel  after  waiting  a  reasonable  time  therefor,- 
proceed  to  examine  the  case. 

Sec  146.  The  examination  must  be  completed  at 
one  session,  unless  the  magistrate,  for  good  cause 
shown,  adjourn  it.  The  adjournment  cannot  be  for 
more  than  two  days  at  each  time,  nor  more  than  six  days 
in  all,  unless  by  consent  or  on  motion  of  the  defendant. 

Sec  147.  If  an  adjournment  be  had  for  any  causey 
the  magistrate  shall  commit  the  defendant  for  examina- 
tion, admit  him  to  bail,  or  discharge  him  from  custody 
upon  the  deposit  of  money,  as  provided  in  this  act,  as 
security  for  his  appearafice  at  the  time  to  which  the  ex- 
amination is  adjourned. 

Sec  148.  'The  commitment  for  examination  shall  be 
by  an  endorsement,  signed  by  the  magistrate,  on  the 
warrant  of  arrest  to  the  f ollowino:  effect :  "  The  within- 
named  A.  B.,  having  been  brought  before  me  under  this 
warrant,  is  committed  for  examination  to  the  sheriff  of 

the  county  of  "     If  the  sheriff  be  not  present, 

the  defendant  may  be  committed  to  the  custody  of  a 
peace  officer. 

Sec  149.  At  the  examination  the  magistrate  shall, 
in  the  first  place,  read  to  the  defendant  the  depositions 
of  the  witnesses  examined  on  the  taking  of  the  informa- 
tion.    He  shall  issue  subpoenas  for  any   witnesses  re. 
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quired  by  tlie  prosecutor  or  the  defendant,  as  provided 
in  section  535. 

Sec.  150.     The  v/itnesses   shall  be  examined  in  the 
presence  of  the  defendant,  and  may  be  cross-examined 


in  his  behalf. 

Si<:c.  151.     When  th 


examination   of  witnesses   on 


the  part  of  the  people  is  closed,  the  magistrate  shall  dis- 
tinctly inform  the  defendant  that  it  is  his  right  to  make 
ii  statement  in  relation  to  the  charge  against  him  (stating 
to  him  the  nature  thereof) ;  that  the  statement  is  designed 
to  enable  him,  if  he  see  ht,  to  ansv/er  the  charge  and  to 
explain  the  facts  alleged  against  him ;  that  he  is  at 
Uberty  to  waive  making  a  statement,  and  that  his  waiver 
cannot  be  used  a2;ainst  him  on  the  trial. 

Sec.  152.  If  the  defendant  waive  his  right  to  make 
a  statement,  tlie  magistrate  shall  make  a  note  thereof 
immediately  following  the  depositions  of  the  witnesses 
against  the  defendant,  but  the  fact  of  his  waiver  shall 
not  be  used  against  the  defendant  on  the  trial. 

Sec.  153.  If  the  defendant  choose  to  make  a  state- 
ment, the  magistrate  shall  proceed  to  take  the  same  in 
writing,  without  oath,  and  shall  put  to  the  defendant  the 
following  questions  only :  What  is  your  name  and  age  ? 
Where  were  you  born?  Where  do  you  reside,  and  how 
long  have  you  resided  there  ?  What  is  your  business  or 
profession  ?  Give  any  explanation  you  may  think  proper 
of  the  circumstances  appearing  in  the  testimony  against 
yon,  and  state  any  facts  which  you  think  will  tend  to 
your  exculpation. 

Sec.  151:.  The  answer  of  the  defendant  to  each  of  the 
questions  must  be  distinctly  read  to  him  as  it  is  taken 
down.  He  may  thereupon  correct  or  add  to  his  answer, 
and  it  shall  be  corrected  until  it  is  made  conformable  to 
what  he  declares  to  be  the  truth. 

Sec.  155.  The  statement  must  be  reduced  to  writing 
by  the  magistrate,  or  under  his  direction,  and  authenti- 
cated in  the  following  form  : 

First — It  must  set  forth  in  detail  that  the  defendant 
was  informed  of  his  rights,  as  provided  by  section  151, 
and  that,  after  being  so  informed,  he  made  the  state- 
ment. 

Second — It  must  contain  the  questions  put  to  him, 
and  his  answers  thereto,  as  provided  in  sections  153  and 
154. 

Third — It  may  be  be  signed  by  the  defendant,  or  he 
may  refuse  to  sign  it ;  but  if  he  refuse  to  sign  it,  his 
reason  therefor  must  be  stated  as  he  gives  it. 
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Fourth — It  must  be  signed  and  certified  by  the  magis- 
trate. 

Sec.  156.  After  the  waiver  of  the  defendant  to  make 
a  statement,  or  after  he  lias  made  it,  his  witnesses,  if  he 
produce  any,  shall  be  sworn  and  examined. 

Sec.  157.  The  witnesses  produced  on  the  part  either 
of  the  people  or  of  the  defendant  shall  not  be  present  at 
the  examination  of  the  defendant ;  and  while  a  witness 
^s  under  examination,  the  magistrate  may  exclude  all 
witnesses  who  have  not  been  examined.  He  may  also 
cause  the  witnesses  to  be  kept  separate  and  to  be  pre- 
vented from  conversing  with  each  other  until  they  are 
all  examined. 

Sec.  158.  The  magistrate  shall  also,  upon  the  request 
of  the  defendant,  exclude  from  the  examination  every 
person  except  his  clerk,  the  prosecutor  and  his  counsel, 
the  district  attorney  of  the  county,  the  defendant  and  his 
counsel,  and  the  officer  having  the  defendant  in  custody. 

Sec.  1 59,  After  hearing  the  proofs  and  the  statement 
of  the  defendant,  if  he  have  made  one,  if  it  appear  either 
that. a  public  offense  has  not  been  committed  or  there 
is  no  sufficient  cause  to  believe  the  defendant  guilty 
thereof,  the  magistrate  shall  order  the  defendant  to  be 
discharged,  by  an  endorsement  on  the  depositions  and 
statement,  signed  by  him,  to  the  following  effect: 
''  There  being  no  sufficient  cause  to  believe  the  within 
named  A.  B.  guilty  of  the  offense  within  mentioned,  I 
order  him  to  be  discharged." 

Sec.  160.  If,  however,  it  appears  from  the  examina- 
tion that  a  public  offense  has  been  committed,  and  that 
there  is  sufficient  cause  to  believe  the  defendant  guilty 
thereof,  the  magistrate  shall,  in  like  manner,  endorse  on 
the  depositions  and  statement  an  order,  signed  by  him, 
to  the  following  effect :  "  It  appearing  to  me,  by  the 
within  depositions  and  statement  [if  any],  that  the  offense 
therein  mentioned  [or  any  other  offense,  according  to 
the  fact,  stating  generally  the  nature  thereof]  has  been 
committed,  and  that  there  is  sufficient  cause  to  believe 
the  within  named  A.  B.  guilty  thereof,  I  order  that  he 
be  held  to  answer  the  same.'' 

Sec.  161.  If  the  offense  be  not  bailable,  the  follow- 
ing words,  or  words  to  the  same  effect,  shall  be  added 
to  the  endorsement :  "  And  that  he  be  committed  to  the 
sheriff  of  the  county  of " 

Sec.  162.  If  the  offense  be  bailable,  and  bail  be  taken 
by  the  magistrate,  the  following  words,  or  words  to  the 
same  effect,  shall  be  ridded  to  the  endorsement :  "  And  T 
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have  admitted  him  to  bail  to  answer  by  the  recognizaDCO 
liereto  annexed/' 

Seo.  163.  If  the  offense  be  bailable,  and  the  defend- 
ant be  admitted  to  bail,  but  bail  have  not  been  taken,  the 
following  words,  or  words  to  the  same  effect,  shall  be 
added  to  the  endorsement  nienti(med  in  section  1^)0 : 

-"  And  that  he  be  admitted  to  bail  in  the  sum  of 

dollars,  and  be  committed  to  the  sheriff  of  the  county 
of  until  he  give  such  bail.,' 

Sec.  16tlr.  If  the  magistrate  order  the  defendant  to 
be  committed  as  provided  in  sections  161  and  163,  he 
shall  make  ont  a  commitment,  signed  by  him,  with  his 
name  of  office,  and  deliver  it,  with  the  defendant,  to 
the  officer  to  whom  he  is  committed  (or,  if  that  officer  be 
not  present,  to  a  peace  officer),  who  siiall  deliver  the  de- 
fendant into  the  proper  custody,  together  with  the  com- 
mitment. 

Sec.  165.  The  commitment  must  be  to  the  following 
effect : 


When  to  bo 
committed 
until  bail  bo 
given. 


Magietrate 
to  make 
and  deliver 
commit- 
ment, etc. 


Form  of. 


The    Territory 
Co  un ty    of 


OF    Idaho,? 


reeogin. 
ztnce  of 
witnesses. 


{As  the  case  may  be. ) 

The  People  of  the  United  States  in  the  Terriiory  of  Idaho  to  the  Sheriff 
of  the  County  of • 

An  Order  having  been  this  da}MTiade  by  me  that  A.  B 
be  held  to  answer  upon  a  charge   of  [stating  briefly   th( 
nature  of  the  otiense,  and,  as  near  as  may  be,  the  time  when 
and  the  place  v/here  the  same  was  committed]  ; 

You  are  commanded,  To  receive  him  into  your  custody, 
and  to  detain  him  nntil  he  is  legally  discharged. 

Dated  at tliis day  of ,  18 — 

Sec.  166,  On  holding  the  defendant  to  answer,  the  MagiPtrata 
magistrate  shall  take  from  each  of  the  material  witnesses  mu't  taije 
examined  before  him  on  the  part  of  the  people  a  written 
recognizance  to  the  effect  that  he  will  appear  and  testify 
at  the  court  to  which  the  depositions  and  statements  are 
to  be  sent,  or  tliat  he  will  forfeit  the  sum  of  five  hundred 
dollars. 

Sec.  167.  Whenever  the  magistrate  shall  be  satisfied, 
by  proof  on  oath,  that. there  is  reason  to  believe  that  any 
such  witnei?s  will  not  fulfill  his  recognizance  to  appeav 
and  testify,  unless  secnrity  be  required,  he  may  order 
the  witness  to  enter  into  a  written  recognizance,  with 
such  sureties  and  in  such  snm  as  he  may  deem  meet,  for 
his  appearance,  as  specified  in  the  last  section. 
T  Sec.  168.  Infants  and  married  women  who  are  ma-  s.ime. 
terial  witnesses  against  the  defendant,  may  in  like  man- 


Same. 
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ner  be  required  to  procure  sureties  for  their  appearance, 
as  provided  in  the  last  section. 
Magistrate        Sec.  169.     If  a  witness  required  to  enter  into  a  recog- 
wUne^BB!°^'*^  nizance   to  appear  and  testify,  either  v/ith  or  without 
when.  sureties,  refuse  compliance  with  the  order  for  that  pur- 

pose, the  magistrate  shall  commit  him  to  prison  until 
lie  comply  or  be  legally  discharged. 
Witness  nn-       Sec.  170.      When,   however,   it    shall    satisfactorily 
securuy^^^^  appear  by  the  examination,  on  oath,,  of  the  witness,  or 
"mfned  ^^'  ^^^  Other  pcrson,  that  the  witness  is  unable  to  procure 
how.   '       sureties,  he  may  be  forthwith  conditionally  examined  ou 
behalf  of   the  people.     Such  examination  shall  be  by 
question  and  answer,  and  shall  be  conducted  in  the  same 
manner  as  the  examination  before  a  committing  magis- 
trate is  required  by  this  act  to  be  conducted ;  and  the 
witness  shall  thereupon  be  discharged. 
When  last         ^Ec.  171.     The  last  scction  shall  not  apply  to  the 
section  not  prosccutor,  or  to  an  accomplice  in  the  commission  of  the 

to  apply.        -^iv  1  '         J  ^ 

oiiense  charged. 
Masristrate  Sec.  172.  When  a  magistrate  has  discharged  a  de- 
paperT  etc^  fendant,  or  has  held  him  to  answer,  as  provided  in  sec- 
tions 160  and  161,  he  shall  return,  without  delay,  to  the 
clerk  of  the  court  at  which  the  defendant  is  required  to 
appear,  the  warrant,  if  any,  the  depositions,  the  state- 
ment of  the  defendant,  if  he  has  made  one,  and  all  recog- 
nizances of  bail,  or  for  the  appearance  of  witnesses  taken 
by  him. 


CHAPTER  YII. 

Proceedings  After  Commitmeiit  and  Before 
Indictment. ' 

SxcTiON  173.  Offenees  to  be  prosecuted  by  indictment. 

174.  Proceedings  for  removal  of  officers. 

175.  Must  be  found  in  district  court. 

176.  Grand  juries,  how  formed. 

177.  Challenges,  how  taken. 

178.  Causes  for  challenges  to  the  panel. 

179.  Causes  for  challenge  to  individual  Jurors. 

180.  May  be  oral;  how  tried. 

181.  Decision  of. 

182.  Effect  of  allowance  of  challenge  to  panel. 

183.  Effect  of  allowance  of  to  the  polls. 

184.  Violation  of,  contempt. 

186.    Objection  can  only  be  taken  by  challenge. 
18C.    Foreman  may  be  appointed. 
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Seotiox  187.  Oath  to  foreman;  form  of. 

188.  Oath  to  other  grand  jnrors;  form  of, 

1S9.  Court  may  charge  grand  jury;  nature  of. 

190.  Grand  jury  to  retire. 

191.  Grand  jury  diecharged,  when. 

192.  New  grand  jury  may  be  summoned,  when. 

193.  How  summoned. 

194.  Sheriff  to  return  list. 

195.  Grand  jury,  how  drawn. 

1S6.  Manner  of  forming  grand  jury  prior  to  assesement-roU  being 

made. 

197.  Court  to  direct  sheriff  to  summon  thirty-six  persons. 

193.  Duty  of  sheriff. 

199.  Power  of  the  couft. 

200.  Empaneling  grand  and  petit  jurors,  method  of. 

201.  Grand  jury,  powers  and  duty  of. 

202.  Indictment,  what  is. 
JJ03.  Presentment,  what  is. 

204.  Foreman  to  administer  oaths. 

205.  What  evidence  jury  to  receive. 

206.  None  but  legal  evidence. 

207.  Not  to  receive  evidence  for  defendant ;  may  order  evidence  ta 

be  produced.  

208.  When  jury  ought  to  find  indictment. 

209.  Duty  of  juror  who  knows  offense  to  have  been  committed. 

210.  What  grand  jury  must  inquire  into. 

211.  Entitled  to  access  to  prisons,  records,  etc. 

212.  May  ask  advice  of   court ;  duties  and   privileges  of  district 

attorney;  persons  to  be  excluded. 

213.  Secresv  of  proceedings. 

214.  When  may  be  required  to  disclose  secrets. 

215.  Not  to  be  questioned,  etc. 

216.  Presentment,  number  necessary  to. 

217.  Presentment,  how  presented. 

218.  Officers  not  to  disclose  fact  of  presentment,  except,  etc. 

219.  Violation  of  last  section,  a  contempt. 

220.  Bench  warrant,  when  to  issue. 

221.  When  and  where  to  issue  and  be  directed. 

222.  Form  of. 

223.  How  served. 

224.  Proceedings   before   magistrate   before    whom    defendant   is 

brought. 
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Sec.  173.  All  public  offenses  triable  in  the  district 
court  must  be  prosecuted  by  indictment,  except  as  pro- 
vided in  the  next  section. 

Sec.  174.  When  the  proceedings  are  had  for  the 
removal  of  district,  county  or  township  officers,  they 
may  be  commenced  by  an  accusation  in  writing,  as  pro- 
vided in  sections  sixty-seven  and  eighty. 

Sec.  175.  All  accusations  against  district,  county 
and  township  officers,  and  all  indictments,  must  be  found 
in  the  district  court. 

Sec.  176.  The  formation  of  grand  juries  is  prescribed 
by  special  statutes. 

Sec.  177.  A  challenge  may  be  taken  to  the  panel  of 
the  grand  jury,  or  to  any  individual  grand  juror,  in  the 
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be  prose-  - 
cuted  by  In- 
dictment. 

Proceed- 
ings for  re* 
moval  of 
officers. 


Must  be 

found 

in  district 

court. 

Grand 
juries,  how 
formed. 

Challenges 
to,  how 
taken* 


390  tuiMiXAL  ri? ACTici:  Act. 

cases  liereinalfter  prescribed  by  the  people  or  by  tlie  de- 
fendant. 

Canoes  for        Sec.  178.     A  challenge  to  the  panel  inav  be  inter- 
ihepamj?/^  poscd  for  onc  or  more  of  the  following  causes: 

First — That  the  requisite  number  of  ballots  was  not 

drawn  from  the  jury-box  of  the  county  as  prescribed  by 

law. 

Second — That  the  notice  of  the  drawing  of  the  grand 
jury  was  not  given  as  prescribed  by  law. 

Third — That  the  drawing  was  not  had  in  the  presence 
of  the  officers  designated  by  law\ 
canses  for        Sec.  179.     A  challenge  to  an  individual  grand  juror 
indivldaai     may  bc  intcrposcd  for  one  or  more  of  the  following 
^°'^°^'*'         causes  only : 

First— ^\\2ii  he  is  a  minor. 

Second — That  he  is  an  alien. 

Third — That  he  is  insane. 

Fourth — That  he  is  the  prosecutor  upon  a  charge" 
against  the  defendant. 

Fifth — That  he  is  a  witness  on  the  part  of  the  prose- 
cution, and  has  been  sei'ved  with  process  or  bound  by  an 
tindertaking  as  such. 

Sixth — That  he  has  formed  or  expressed  a  decided 
opinion  that  the  defendant  is  guilty  of  the  offense  for 
which  he  is  held  to  answer. 

Seventh — That  he  is  not  a  resident  of  the  district  or 
county  in  which  the  court  is  held. 
Mayi)ecTai;  Sec.  180.  The  challenges  mentioned  in  the  last  three 
sections  may  be  oral,  and  shall  be  entered  upon  the  min- 
utes, and  tried  by  the  court  in  the  same  manner  as  chal- 
lenges in  the  case  of  a  trial  jury  whidi  are  triable  by  the 
court. 
Decisionof.  Seo.  181.  The  court  sliall  allow  or  disallow  the  chal- 
lenge, and  the  clerk  shall  enter  its  decisions  in  the 
minutes. 

Effect  of  ai-  Sec.  182.  If  a  challenge  to  the  panel  be  allowed,  the 
chanengc^to  gi'^nd  jury  are  prohibited  from  inquiring  into  the  charge 
panel.  against  the  defendant  by  w^hom  the  challenge  was  inter- 

posed. If  they  should,  notwithstanding,  do  so,  and  find 
an  indictment  against  him,  the  court  shall  direct  the  in- 
dictment to  be  set  aside. 

Effect  of  ai-       Sec.  183.     If  a  challenge  to  an  individual  grand  juror 

lowanceof    |^g  allowed,  he  shall  not  be  present  at  or  take  part  in  the 

consideration  of  the  charge  against  the  defendant  who 

interposed   the   challenge  or   the   deliberations   of   th» 

grand  jury  thereon. 
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Sec.  184..  The  errand  jury  shall  inform  the  court  of  a 
violation  of  the  last  section,  and  it  shall  be  punished  by 
the  court  as  a  contempt. 

Sec.  185.  A  person  held  to  answer  to  a  charge  for  a 
public  offense  can  take  advantage  of  any  objection  to 
the  panel  or  to  an  individual  grand  juror  in  no  other 
mode  thaa  that  by  challenge,  as  prescribed  in  the  pre- 
ceding section. 

Sfc.  186.  From  the  persons  summoned  to  serve  as 
grand  jurors,  and  appearing,  the  court  shall  appoint  a 
foreman.  The  court  shall  also  appoint  a  foreman  when 
the  person  already  appointed  is  discharged  or  excused 
before  the  grand  jury  is  dishiissed. 

Sec;  187.  The  following  oath  shall  be  administered 
to  the  foreman  of  the  grand  jury  : 

You,  as  foreman  of  the  grand  jury,  shall  diligently 
inquire  into,  and  true  presentment  make,  of  all  public 
offenses  against  the  people  of  the  United  States  in  the  Ter- 
ritory of  Idaho  committed  or  triable  within  the  jurisdic- 
tion of  this  court  of  which  you  shall  have  or  can  obtain 
legal  evidence.  You  shall  present  no  person  through 
malice,  hatred  or  ill-will,  nor  have  any  unpresented  through 
fear,  favor  or  affection,  or  for  any  reward,  or  the  promise 
or  hope  thereof;  but  in  all  yonr  presentments  you  shall 
present  the  truth,  the  whole  truth,  and  nothing  but  the 
1  truth,  according  to  the  best  of  your  skill  and  understand- 
standing,  so  help  you  God. 

Sec.  188.     The  following  oath  shall  be  immediately  oath  to 
thereupon    administered    to    the    other    grand    jurors  J^urorsr^^^ 
present : 

The  same  oath  which  your  foreman  has  now"  taken 
before  you  on  his  part,  you,  and  each  of  you,  shall  well 
and  truly  observe  on  your  part,  so  help  you  God. 

Sec.  189.  The  grand  jury  being  empaneled  and 
sworn,  shall  be  charged  by  the  court.  In  doing  so,  the 
court  shall  give  them  such  information  as  it  may  deem 
roper  as  to  the  nature  of  their  duties,  and  any  charges 
or  public  offenses  returned  to  the  court  or  likely  tc 
come  before  the  grand  jury.  The  court  need  not,  ho\r' 
ever,  charge  them  respecting  violations  of  any  particular 
statute. 

Sec.  190.  The  grand  jury  shall  then  retire  to  a 
private  room,  and  inquire  into  the  offenses  cognizable 
by  them. 

Sec.  191.  The  grand  jury,  on  completion  of  the 
business  before  them,  shall  be  discharged  by  the  court : 
but  whether  the  business  be  completed  or  not,  they  shall 
be  discharged  by  the  final  adjournment  of  the  court 
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Sec.  192.  If  an  offense  be  committed  during  the' 
sitting  of  the  court,  after  the  discharge  of  the  grand 
jury,  the  court  may,  in  its  discretion,  direct  an  order  to 
be  entered  that  the  sheriff  summon  another  grand  jury. 

Sec  103.  An  order  shall  thereupon  be  made  out  by 
the  clerk,  and  directed  to  the  sheriif,  requiring  him  ta 
summon  twenty-four  persons,  qualilied  to  serve  as  grand 
jurors,  to  appear  forthwith,  or  at  such  time  as  may  be 
named  by  the  court. 

Sec  194.  The  sheriif  shall  execute  the  order,  and 
return  it  with  a  list  of  the  names  of  the  persons  sum- 
moned. 

Sec  195.  At  the  time  appointed  the  list  shall  he 
called  over,  and  the  names  of  those  in  attendance  be 
wi-itten  by  tlie  clerk  on  separate  ballots  and  put  into  a 
box,  from  which  a  grand  jury  shall  be  drawn. 

Sec  196.  For  the  first  and  for  all  snbseauent  terms  of 
the  district  coui*t,  nnlil  an  assessment-roll  in  each  county 
be  made  out  and  retui-ned,  so  that  a  jury-list  may  be 
formed  and  a  jury  drawn  as  required  by  law,  the  grand 
jury  and  the  trial  jury  shall  be  formed  in  the  following 
manner : 

Sec  197.  On  or  before  the  first  day  of  the  term,  the 
judge  shall,  by  an  order,  to  be  entered  on  the  minutes^ 
direct  the  sheriff  of  the  county  to  summon  thirty-six 
persons  from  the  citizens  of  the  county  to  appear  forth-- 
with,  or  at  such  time  as  may  be  named  in  said  order. 

Sp:c  198.  The  clerk  shall  issue  the  summons,  and  the' 
sheriff  shall  execute  and  return  it  at  the  time  specified, 
with  a  list  of  the  names  of  the  persons  so  summoned. 
If  he  has  been  nnable  to  summon  the  whole  number  \n 
the  time  allowed,  he  shall  return  the  summons  with  the' 
list  of  names  summoned. 

Sec  199.  The  court  may,  in  its  discretion,  enlarge 
the  time  of  the  return,  and  direct  the  sheriff  to  summon 
the  whole  number,  or  may  proceed'  to  en:ipanel  a  grand 
jury  from  the  number  summoned. 

Sec  200.  Upon  the  return  of  the  summons,  or  upon 
the  expiration  of  the  further  time  allowed,  the  names  of 
the.  persons  summoned  shall  be  called,  and  the  court 
shall  proceed  to  empanel  a  grand  jiirj^  and  a  trial  jury  ins 
like  manner  as  if  such  persons  had  been  empaneled  upon 
a  regular  drawing  of  a  jury. 

Sec  201.  The  grand  jury  has  the  power,  and  it  is 
their  duty,  to  inquire  into  all  public  offenses  committed 
or  triable  within  the  jurisdiction  of  the  court,  and  to 
]->resent  them  to  the  coui't  either  by  presentment  or  in- 
dictiiient. 
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Sec.  202.     An  indictment  is  an  accusation  in  writing  indictment, 

-II, 1  1-  ^  i-i.  i.1  what  is. 

presented  by  the  grand  inry  to  a  competent  court,  cnarg- 
iun;  a  person  witli  a  public  oiiense. 

Sec.  203.     A  presentment  is  an  informal  statement  in  Present- 

1,1  !•  1.'         J.      J^  i-i-ii.    merit,  what 

writing  by  the  grand  jury,  representing  to  cne  court  that  is. 
a  public  offense  has  been  committed,  which  is  triable 
Avithin  the  county,  and  that  there  is  reasonable  grounds 
for  believing  that  a  particular  individual  (named  or  de- 
scribed) has  committed  it. 

Sec  204.     The  foreman  m.ay  administer  an  oath  to  Foreman  to 

1     J.  .1*'  1    .  adminiater 

any  witness  appearing  beiore  the  grand  jury.  oaths. 

Sec.  205.     In  the  in vesti station  of  a  charsre  for  the  whatevi- 
purpose  of  either  presentment  or  indictment,  the  grand  to  receive, 
■jury  shall  receive  no  other  evidence  than  such  as  is  given 
by  witnesses  produced  and  svrorn  before  them,  or  fur- 
nished by  legal  documentary  evidence,  or  the  deposition 
of  witnesses  taken  as  provided  in  this  act. 

Sec.  206.  The  grand  jury  shall  receive  none  but  None  hut 
legal  evidence  and  the  best  evidence  in  degree,  to  the  iYnce*!^^' 
exclusion  of  hearsay  or  secondary  evidence. 

Sec  207.  The  grand  jury  is  not  bound  to  hear  evi-  Not  to  re- 
dence  for  the  defendant;  but  it  is  their  duty  to  w^eigh  demfel-or 
all  the  evidence  submitted  to  them,  and  wdien  they  have  defendant; 

,.-.  ,  ''  may  order 

reason  to  believe  that  other  evidence  within  their  reach  evidence  to 
will  explain  away  the  charge,  they  should  order  such  ^^p^^'^"^® 
evidence   to  be  produced,  and  for  that  purpose  may 
require   the   district  attorney  to  issue  process  for   the 
witnesses. 

Sec  208.    The  grand  jury  ought  to  find  an  indictment  when  jnry, 
when  all  the  evidence  before  them,  taken  together,  is  ^ndictm^nt*? 
such  as  in  their  judgment  would,  if  unexplained  or  un- 
contradicted, warrant  a  conviction  by  the  trial  jury. 

Sec  209.     If  a  member  of  the  grand  jury  knows,  or  Doty  of 
has  reason  to  believe,  that  a  public  offense  has  been  com-  i^nowr^^ 
mitted  which  is  triable  within  the   jurisdiction  of  the  f>ffense  to 

1  11  1  1  •      p  n  •  have  been 

coiiit,   he   must   declare   the   same  to  his  lellow-'iurors,  committed, 
who  shall  thereupon  investigate  the  same. 

Sec  210.     The  grand  jury  must  inquire  into  the  case  whatgrand 
of  every  person  imprisoned  in  the  jail  of  the  county  on  iSquiTeTnto 
a  criminal  charge  and  not  indicted ;  into  the  condition 
and  management  of  the  public  prisons  within  the  county, 
and  into  the  wilful  and  corrupt  misconduct  in  office  of 
public  officers  of  every  description  within  the  county. 

Sf:c  211.     They  are  also  entitled  to  free  access,  at  all  Entitled  to 
reasonable  times,  to  the  public  prisons,  and  to  the  exam-  pSns,^ 
1  nation,  without  charge,  of  all  public  records  within  the  »'ecorde,etc. 
county. 
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privileges 
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IDSS. 


When  may 
be  required 
to  disclose 
secrete. 


Not  to  be 

questioned, 

etc. 


Prepent- 
ment,  num- 
ber neces- 
sary to. 

Present- 
rtent,  how 
presented. 


OflBcers  not 
to    diecloee 
fact  of  pre 
sentment, 
except,  etc. 


Violation  of 
last  eectioii 
«  contempt. 


Sec.  212.  The  grand  jury  may,  at  all  reasonable 
times,  ask  the  advice  of  the  court  and  of  the  district 
attorney.  Unless  his  advice  be  asked,  no  member  of  the 
court  shall  be  permitted  to  be  present  during  the  session 
of  the  grand  jury.  The  district  attorney  shall  be  allowed, 
at  all  times,  to  appear  before  the  grand  jury,  on  his 
request,  for  the  ^^urpose  of  giving  information  or  advice 
relative  to  any  matter  cognizable  by  them,  and  ma}-  inter- 
rogate witnesses  before  them  when  they  shall  deem  it 
necessary.  Except  the  district  attorney,  no  person  shall 
be  permitted  to  be  present  before  the  grand  jury  besides 
the  witnesses  actually  under  examination  ;  and  no  person 
shall  be  permitted  to  be  present  during  the  expression  of 
their  opinions  or  the  giving  of  their  votes  upon  auy 
matter  before  them. 

Sec.  213.  Every  member  of  the  grand  jury  shall 
keep  secret  whatever  he  himself  or  any  other  grand  juror 
may  have  said,  or  in  what  manner  he  or  any  other  grand 
juror  may  have  voted  on  a  matter  before  them. 

Sec.  214.  A  member  of  the  grand  jury  may,  how- 
ever, be  required  by  the  court  to  disclose  the  testimony 
of  a  witness  examined  before  the  grand  jury  for  the  pur- 
pose of  ascertaining  whether  it  is  inconsistent  with  that 
given  by  the  witness  before  the  court,  or  to  disclose  the 
testimony  given  before  them  by  any  person  upon  a 
charge  against  him  for  perjury  in  giving  his  testimony, 
or  upon  his  trial  therefor. 

Sec.  215.  No  grand  juror  shall  be  questioned  for  any- 
thing he  may  say,  or  any  vote  he  may  give  in  the  grand 
jury  relative  to  a  matter  legally  pending  before  the  jury, 
except  for  a  perjury  of  which  he  may  have  been  guilty 
in  making  an  accusation  or  giving  testimony  to  his 
fellow- jurors. 

Sec.  216.  A  presentment  cannot  be  found  without 
the  concurrence  of  at  least  twelve  grand  jurors.  When 
so  found,  it  must  be  signed  by  the  foreman. 

Sec.  217.  The  presentment,  when  found,  must  be 
presented  by  the  foreman,  in  the  presence  of  the  grand 
jury,  to  the  court,  and  shall  be  filed  by  the  clerk. 

Sec.  218.  No  grand  juror,  district  attorne}",  clerk, 
judge  or  other  officer  shall  disclose  the  fact  of  a  present- 
ment having  been  made  for  a  felony  until  the  defend- 
ant shall  have  been  arrested.  But  this  prohibition  shall 
not  extend  to  disclosure  by  the  issuing  or  in  the  execu- 
tion of  a  warrant  to  arrest  the  defendant. 

Sec.  219.  A  violation  of  the  provisions  of  tho  last 
section  shall  be  punishable  as  a  contempt. 
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Sec.  220.     If  the  court  deem  that  the  facts  stated  in  Pench  war^ 
the  presentment  constitute  a  public  offense,  triable  with-  to"is8ue. 
in  the  county,  it  shall  direct  the  clerk  to  issue  a  bench 
warrant  for  the  arrest  of  the  defendant. 

Sec.  221.     The  clerk,  on  the  application  of  the  district  when  and 
attorney,  may  accordingly,  at  any  time  after  tlie  order,  J';J'e'''and  be 
whether  the  court  be  sitting  or  not,  issue  a  bench  warrant,  directed, 
under  his  signature  and  the  seal  of  the  court,  into  one  or 
more  counties. 

Sec.  222.     The  bench   warrant,    upon   presentment,  form  of. 
shall  be  substantially  in  the  following  form  : 

Territory    of    Idaho,? 
County  of > 


T/je  People  of  the  United  States  in  the  Territory  of  Idaho  to  any  Sheriff 
Constable,  Marshal,  or  Policeman  in  this  Territory  : 

A  Presentment  having  been  made  on  the clay 

of 18 —  to  the  district  court  of  the  district  of charg- 
ing C.  D.  with  the  crime  of [designating  it  generally]  -. 

You  are  therefore  commanded,  Forthwith  to  arrest  the 
above  named  C.  D.,  and  take  him  before  E.  F.,  a  magistrate 
of  this  county ;  or,  in  case  of  his  absence  or  inability  to 
act,  before  the  nearest  or  most  accessible  magistrate  in  this 
countv. 


•j    SEAL.     >- 


Given  under  my  hand,  with  the  seal  of  the 

said    Court    affixed,    this    day 

of A.  D.  18 — 


By  order  of  the  Court, 


G.  H.,  Clerk. 


Sec  223.     The  bench  warrant  may  be  served  in  any  Howseryed 
county,  and  the  otlicer  serving  it  shall  proceed  thereon 
in  all  respects  as  upon  a  warrant  of  arrest  on  a  complaint, 
except  that  when  served  in  another  count}^  it  need  not 
be  endorsed  by  a  magistrate  of  that  county. 

Spx.  224r.     The   magistrate,  when    the   defendant  is  proceed- 
brought  before  him,  shall  proceed  to  examine  the  chai'ge  Jnf^is^'Jrate^ 
contained  in  the  presentment,  and  hold  the  defendant  to 
answer  the  same,  or  discharge  him   therefrom,  in  the 
same  manner  in  all  respects  as  upon  a  warrant  of  arrest 
on  complaint. 


1)  fore 
whom  d'*- 

brout'ht- 


CHAPTER   YIII. 

The  Indictment. 

Bbction  225.    Indictment,  nnmber  ncceesary  to;  indorsement, 
S96.    Proceedinps  ^vben  grand  jnry  fail  to  concar. 
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Section  227.  Effect  of  diemiesal  of  cbarpe. 

228.  Nanies  of  WitnesFCs  to  he  inserted,  etc. 

229.  Indictment,  bow  presented  and  filed. 

230.  Proceedings  when  defendant  net  in  custody. 

231.  Forms  and  rnles  of  pleading. 

232.  First  pleading. 

233.  Indictment,  what  to  contain. 

234.  Formol. 

235.  Must  be  direct  and  certain. 

336.  Defendant  indicted  by  fictitious  name. 

237.  Must  charge  but  one  offense,  etc. 

23?.  Time  immaterial,  except  etc. 

233.  Statement  as  to  the  pereon  injured  or  intended  to  be. 

240.  Construction  of  words  and  phrases. 

241.  Same. 

242.  Indlctmfetlt,  when  suflScient. 

243.  Matters  of  form,  when  not  deemed  insnfl5cient. 

244.  Matters  of  judicial  notice  need  not  be  stated. 

245.  Judgments,  etc.,  how  pleaded, 

246.  Private  statues  how  pleaded. 

247.  In  libel,  how  pleaded. 

24S.  In  lorgery,  where  instrument  is  lost,  etc.,  pleading. 

249.  In  perjurj';  pleading. 

250.  Indictment  against  several. 

251.  Distinction  between  accessory  and  principal ;  abolished. 

252.  Accessory  after  the  fact,  when  may  be  puniehed. 

253.  Compounding  offense,  punishment  of. 

254.  Defendant  to  be  arraigned,  when. 

255.  Defendant,  when  to  be  present:  when  not. 

256.  Court  to  direct  defendant  to  be  brought  in,  when,  etc., 

257.  Couri  may  forfeit  recognizance  and  issue  bench  warrant.- 

258.  Bench  warrant,  by  whom  and  how  issued. 

259.  Form  of. 

260.  Deiendant   to  be   taken  into  custody ;  when  punishment  t» 

death. 

261.  Amount  of  bail  to  be  fixed  by  indorsement  on  warrant. 
26.3.  Bench  warrant,  how  served. 

264.  Proceedings  on  giving  bail  in  another  county. 

265.  When    for  felony ;  defendant  may  be   ordered  into  custody  for 

further  bail. 

266.  When  present,  may  be  committed;  when  not;    bench,   warrant 

to  issue. 

267.  Defendant  to  have  counsel. 

268.  Arraignment ;  how  made. 

269.  Proceedings   on ;  when   arraignment  by  other  than  his  trn« 

name. 

270.  If  no  name  be  given  ;  procedure. 

271.  When  true  name  is  given  ;  procedure. 
2T2  Time  allowed  to  answer. 

273.  If  no  time  required  ;  when  he  may  plead  or  demur. 

274.  Grounds  for  setting  aside  indictment, 

275.  What  grounds  be  may  move  to  set  aside  on ;  when  he  has  not 

been  held  to  answer. 

276.  Defendant  waives  objections;  when. 

277.  Motion  ;  when  to  be  heard. 

278.  When  denied;  he  must  answer  at  once. 

279.  Proceedings  when  motion  is  granted. 

280.  Effect  o1  order  for  submis«^'on. 

281.  Power  of  the  court  when  new  indictment  is  not  foand,- 

282.  Setting  aside  ;  no  bar  to  further  prosecution. 

283.  The  pleading  of  defendant. 

284.  Plea  or  demurrer ;  when  put  in. 
288,  Gronndf^  of  doraurrer. 
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Sbctio:?  286    Demurrer ;  how  put  in  and  form  of. 
.   287.    When  heard. 

288.  Judiimenton. 

289.  When  allowed  ;  effect. 

2'^0.  Proceediu>j8  where  cx?e  not. rcisubmitted. 

291.  Same;  where  subraiesion  ordered. 

292.  Proceedin'i'*,  if  demurrer  i8  dUfillowed. 

293.  When  objections  appear  ou  late  of  iudictraent,  tlma  to  take  ; 

as  to  jurisdiction. 

294.  Kinds  of  pleas. 

295.  Plea  ;  how  put  in. 

296.  Form  of. 

297.  Plea  of  guilty ;  bow  put  in. 

298.  Withdrawing  pica. 

299.  What  put  inisaae. 

800.  What  may  be  put  in  under  plea  of  not  guilty. 

801.  What  id  not  a  former  acquittal. 

302.  What  is  a  former  aquittal. 

303.  Effect  of  conviction  or  acquittal  for  higher  offense. 

804.  Plea  of  not  guilty  ;  upon  refusal  to  plead . 

805.  When  actiou  may  be  removed  to  another  county. 

300.  Application  ;  how  and  when  made. 

307.  Order,  to  what  court  made. 

308.  Order  entrusted  on  minutes  ;  copy  of  record  transmitted. 
3C9.    Order  to  direct  removal  of  defendant . 

310.  Proceedingi  after  removal. 

311.  When  i?  sue  of  fact  arises. 

312.  How  tried. 

313  Jury  trial,  how  formed, 

314.  Docket  of  action,  how  kept.  \  , 

315.  Issues  on  docket,  how  disposed  of. 

316.  Time  to  prepare  for  trial. 

317.  Court  may  postpone  trial. 
818.  Challenging  jury. 

319.  When  several  defendants,  must  join  in  challange. 

821.  Challenge  to  the  panel. 

322.  On  what  founded. 

823.  When  and  how  taken. 

i21.  Exception  to. 

S25.  Trial  of. 

326.  Exception  may  be  withdrawn,  amending  challenge. 

327.  Denial  and  trial  of  . 
829.  Witnesses  and  trial  of. 

829.    Objection  on  account  of  bias  of  officer  summoning  jury, 

330.  Effect  of  allowing  or  disallowing. 

331.  Defendant  to  be  informed  of  right  to  challenge. 

832,  Challenge  to  individual  juror. 
333.    When  must  be  taken. 

3-34.    Peremptory  challenge  by  either  party. 

833.  Number  of;  according  to  the  offense  charged. 
836.    Challenge  for  cause. 

337.    General  cause  of. 

3.38.  Particular  cause  of. 

839.  Challenge  for  implied  bias. 

340.  Exemption  not  cause  for  challenge. 

341.  Challenge  for  implied  bias,  how  taken. 
842.  Exceptions  to  proceedings  thereon. 
8-13.  Trial  of ;  when  facts  denied. 

344.  Triers;  number  of ;  who  to  be. 

a45.  Must  be  sworn, 

346.  Prior  challenged  may  be  witnesseB. 

Z47.  Other  testimony  ;  when  applicable. 
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Section  S4R.  Conrt  must  determine  law  and  factP. 

3J0.  (?ourt  to  instrnct  triers. 

3)0.  Decision  of  their's  final. 

351.  Ordi.r  of  taking  challenpjes. 

35\  Same. 

353.  PerL-pn.tory  cliallenire. 
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ment. 
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prand    jury 
f>'il  to   cou- 
-cur. 
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Indictment, 
how  pre- 
sfntd  and 
filed. 


Froce'  d- 
iiigs'  when 
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not  in  cu8- 
lodj . 


Form?  and 
rules  o  f 
pleading. 


First  plead- 
ing. 

Indictment 
whht  to 
contain. 


Sec.  225.  An  indictment  can  not  be  found  withoufe 
the  concurrence  of  at  least  twelve  grand  jurors ;  wlien  so 
found,  it  shall  be  endorsed  "a  true  bill,"  and  the  endorse- 
ment shall  be  signed  by  the  foreman  of  the  grand  jury. 

Sec.  226.  If  twelve  grand  jurors  do  not  concur  in 
finding  an  indictment  against  a  defendant  who  has  been 
held  to  answer;  the  deposition  and  statement,  if  any, 
transmitted  to  them,  shall  be  returned  to  the  court,  with 
an  endorsement  thereon,  signed  by  the  foreman,  to  the 
effect  that  the  charge  is  dismissed. 

Sec.  227.  The  dismissal  of  the  charge  shall  not,  how- 
ever, permit  the  same  charge  from  being  again  submitted 
to  a  grand  jury,  or  as  often  as  the  court  shall  so  direct. 
But  without  such  direction,  it  shall  not  be  again  submit- 
ted. 

Sec.  228.  When  an  indictment  is  found,  the  names  of 
the  witnesses  examined  before  the  grand  jur}^  shall  be 
inserted  at  the  foot  of  the  indictment,  or  endorsed  thereon 
before  it  is  presented  to  the  court. 

Sec.  221).  An  indictment,  when  found  by  the  grand 
jury,  shall  be  presented  by  their  foreman,  in  their  pres- 
ence, to  the  court,  and  shall  be  filed  with  the  clerk,  and 
remain  in  his  office  as  a  public  record. 

Skc.  230.  When  an  indictment  has  been  found 
against  a  defendant  not  in  custody,  the  same  proceed- 
ings shall  be  had  as  are  prescribed  in  section  two  hundred 
and  fifty-seven  and  two  hundred  and  sixty-four,  both  in- 
clusive, against  a  defendant  who  fails  to  appear  for  ar- 
raignment. 

Sec.  231  All  the  forms  of  pleading  in  criminal  actions, 
and  the  rules  by  which  the  sufficiency  of  pleadings  is  to 
be  determined,  shall  be  those  which  are  prescribed  by 
this  act. 

Sec.  232.  The  first  pleading  on  the  part  of  the  peo- 
ple is  the  indictment. 

Sp:c.  233.  The  indictment  shall  contain  the  title  of 
the  action,  specifying  the  name  of  the  court  to  which 
the  indictment  is  presented,  and  the  names  of  the  parties; 
a  statement  of  the  acts  constituting  the  offense,  in  ordi- 
nary and  concise  lano^uaoje,  and  in  such  manner  as  to  en- 
able  a  person  of  common  understanding  to  know  what  la 
intended. 
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Sec. 
form  : 


23:lr.     It  may  be  substantially  in  the  following   Fcrmoj. 


The  people  of  the  United  States,  in  the  Territory  of  Ida- 
ho, against  A.  B.,  in  the  District  Court  of  the Judicial 

District,  in  the  County  of ,  term  A.  D.,  18 . 

A.  B.  is  accused  by  tlie  Grand  Jury  of  the  County  of , 

by  tliis  indictment,  of  the  crime  of  (giving  its  legal  appel- 
lation, such  as  murder,  arson,  manslaughter,  or  the  like,  or 
designating  it  as  felony  or  misdemeanor,)  committed  as 
follows  : 

The  said  A.  B„  on  the day  of ,  A.  D.,  18 ,  at 

the  county  of ,  (stating  the  act  or  omission  constitu- 
ting the  offense,  in  tiie  manner  prescribed  in  this  act,  accor- 
ding to  the  forms  mentioned  in  the  next  section,  where  they 
arc  applicable.) 

Sec.  235.  The  indictment  must  be  direct  and  cer- 
tain  as  it  regards : 

First — The  party  charged. 

Second — The  ott'ense  charged,  when  necessary  to 
constitute  a  complete  offense. 

Sec.  23C.  When  a  defendant  is  indicted  by  a  hcti- 
tious  or  erroneous  name,  and  in  any  stage  of  the  proceed- 
ing his  true  name  is  discovered,  it  shall  be  inserted  in 
the  subsequent  proceedings,  referring  to  the  fact  of  his 
being  indicted  by  the  name  mentioned  in  the  indict- 
ment. 

Sec.  237.  The  indictment  shall  charge  but  one  of- 
fense, but  it  may  set  forth  that  offense  indifferent  forms 
under  different  counts. 

Sec.  238.  The  precise  time  at  which  it  was  commit- 
ted need  not  be  stated  in  the  indictment,  but  it  may  be 
alledged  to  have  been  committed  at  any  time  before  the 
finding  of  the  same,  except  wdien  the  time  is  a  material 
ingredient  of  the  offense. 

Sec  239.  When  an  offense  involves  the  commission 
or  an  attempt  to  commit  private  injury,  and  is  described 
with  sufficient  certainty  in  other  respects  to  identify  the 
act,  an  erroneous  allegation  as  to  the  person  injured  or 
intended  to  be  injured  shall  not  be  deemed  material. 

Sec  240.  The  words  used  in  an  indictment  shall  be 
construed  in  the  usual  acceptance  in  the  common  lan- 
guage, except  such  words  and  phrases  as  are  defined  by 
law,  wdiich  are  to  be  construed  according  to  their  legal 
meaning. 

Sec  2-11.  Words  used  in  a  statute  to  define  a  public 
offense,  need  not  be  strictly  pursued  in  the  indictment, 
but  other  words  conveying  the  same  meaning  may  be  used. 

Sec  242.  The  indictment  shall  be  sufficient  if  it  can 
be  understood  therefrom  : 


Mnpt  be 
din  ct  and 
certain 


Defendant 
idicied  by 
fictitious 
name. 


Must 

chHrge  bnt 
one   ofteneo 
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Time  im- 
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except  Ac. 


Statement 
Rg  to  the 
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jured or  in- 
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Construc- 
tion of 
words  and 
phrases. 


Same 


Indictment 
when  rnffl- 
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crim:inal  practice  act. 


Matters  of 
fo:m,  when 
Dot  deemed 
insufficient. 


Matter?  of 
judicial 
notice  need 
not  be  stat- 
ed. 

Judgment, 
etc.,  how 
pleaded. 


Private  sta- 
tutes how 
pleaded. 


In  libel, 
how  plead- 
ed. 


F'irst — That  it  is  entitled  in  a  court  liaving  authority 
to  receive  it,  though  the  name  of  the  court  be  not  accu- 
rately set  forth. 

Second — That  it  was  found  by  a  grand  jury  of  the 
county  in  which  the  court  was  held. 

Third — That  the  defendant  is  named,  or  if  his  name 
cannot  be  discovered,  that  he  be  described  by  a  fictitious 
name,  with  a  statement  that  he  has  refused  to  disclose  his 
real  name. 

Fourth — That  the  offense  was  comitted  at  someplace 
withm  the  jurisdiction  of  the  court. 

Fifth — That  the  oliense  was  committed  at  some  time 
prior  to  the  time  of  finding  the  indictment. 

Sixth — That  the  act  or  omission  charged  as  the  oSense 
is  clearly  and  distinctly  set  forth  in  ordinary  and  con- 
cise language,  without  repetition,  and  in  such  a  man- 
ner as  to  enable  a  person  of  common  understanding  to 
know  what  is  intended. 

Seventh — That  the  act  or  omission  charged  as  the 
offense  is  stated  with  such  a  deo^ree  of  certaintv  as  to  en- 
able  the  court  to  pronounce  judgment  upon  a  conviction 
according  to  the  right  of  the  case. 

Sec.  2i3.  ]Mo  indictment  shall  be  deemed  insuffi- 
cient, nor  shall  the  trial,  judgment,  or  other  proceedings 
thereon,  be  affected  by  reason  of  any  defect  or  imper- 
fection in  matters  of  form  which  shall  not  tend  to  the 
prejudice  of  the  defendant. 

Sec.  24:4.  Neither  presumption  of  law,  nor  matters 
of  which  judicial  notice  is  taken,  need  be  stated  in  the 
indictment. 

Sec.  2tl:5.  In  pleading  a  judgment  or  other  deter- 
mination of,  or  procov^ding  before  a  court  or  officer  of 
special  jurisdiction,  the  facts  conferring  jurisdiction  need 
not  be  stated,  but  it  may  be  stated  tliat  the  judgment 
or  determination  was  duly  made,  or  the  proceeding  duly 
had  before  such  court  or  officer.  The  facts  constituting 
the  jurisdiction,  however,  must  be  established  on  the 
trial. 

Sec  24:6.  In  pleading  a  private  statute,  or  aright 
derived  therefrom,  it  shall  be  sufficient  to  refer  to  the 
statute  by  its  title  and  the  day  of  its  passage,  and  the 
court  shall,  thereupon  take  judicial  notice  thereof. 

Sec.  247.  An  indictment  for  libel  need  not  set  forth 
any  extrinsic  facts  for  the  purpose  of  showing  the  ap- 
plication to  the  party  libeled  of  the  defamatory  matter 
on  which  the  indictment  is  founded,  but  it  shall  be  suf- 
ficient to  state  generally  that  the  same    was  published 
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concerning  him,   and  the  fact  that  it  was  so  published 
must  be  estabh'shed  on  the  triah 

Skc.  248.     When  an  instrument  which  is  the  subject  in  forgery, 
of  an  indictment  for  forgery  has  been  destroyed  or  with-  etrument 
held  by  the  act  or  procurement  of   the  defendant,   and  JUeadiDg. 
the  fact  of  such  destruction  or  withholding  is  alleged  in 
t-ie    indictment,  and    established  on  the  tiial,  the  mis- 
description of  the  instrument  shall^jbe  deemed  immaterial. 

Sec.  249.  In  an  indictment  for  perjury,  or  subor-  in  perjury, 
nation  of  perjury,  it  shall  be  sufficient  to  set  forth  the  ^^*  ^°^' 
substance  of  tlie  controversy,  or  matter  in  respect  to 
which  the  offense  was  committed,  and  in  what  court  or 
before  whom  the  oath  alleged  to  be  false,  was  taken,  and 
that  the  court  or  person  before  whom  it  was  taken  had 
authority  to  administer  the  same,  with  proper  allegations 
of  the  falsity  of  the  matter  on  which  the  perjury  is  as- 
signed; but  the  indictment  need  not  set  forth  the  plead- 
ings, record  or  proceedings  with  which  the  oath  is  con- 
nected, nor  the  commission,  or  the  authority  of  the  court 
or  person  before  whom  the  perjury  was  committed. 

Sec.  250.     Upon  an  indictment  against  several  def en-  indictment 
dants,  any  one  or  more  may  be  convicted  or  acquitted.       ISi?^'  ^^^* 

Sec.  251.     'No  distinction  shall  exist  between  an  ac-  Distmction 
cessory  before  the  fact  and  a  principal,  or  between  prin-  clSy\nd 
cipals  in  the  first  and  second  degree,  in  cases  of  felony;  nrincipai 
and  all  persous  concerned  in  the  commission  of  a  felony, 
whether  they  directly  commit   the   act  constituting   the 
offense,  or  aid  or  abet  in  its   commisssion,   though    not 
present,  shall  hereafter  be  indicted,  tried,  and  punished 
as  principals. 

Sec.  252.  An  accessory  after  the  fact  to  the  com-  Accessory 
mission  of  a  felony,  may  be  indicted  and  punished,  fact,  when 
though  the  principal  may  be  neither  tried  nor  indicted,  jjjfni^hed. 

Sec.  253.     A   person  may  be  indicted   for  having,  compound- 
with  the  knowledge  of   the  commission  of  a   public  of-  p'Jmishment 
fense,  taken  money  or  property  of  another,  or  a  gvsitmtj.  ^^' 
or  a  reward,  or  an   engagement,    or   understanding,  ex- 
press or  implied,  to  compound  or   conceal  the  offense,  or 
abstain  from  the  prosecution  therefor,   or  to   witlihold 
any  evidence   thereof,  though  the  person  guilty  of   the 
oriojinal  offense  has  not  been  indicted  or  tried. 

Sec.  254.     When  the  indictment   is  filed,  the  def  en-  ncendant 
(lant   must   be  arraigned  thereon   before  the  court   in  ra'^ned, 
which  it  is  found,  except   in  the  cases  mentioned  in  sec-  '^"^^'^• 
tions  two  hundred  and  seventy-five  and  two   hundred 
and  seventy-six. 

Sec.  255.     If  the  indictment  be  for  a  felony,  the  de-  wh?n?o'& 
fendant  must  be   personally  present;  but  for    a    misde-  ^'i®Jn°i*ot 
(26) 
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meanor  his  personal  appearance  is  unnecessary,  and  he 
may  appear  upon  the  arraignment  by  counsel. 

Sec.  256.  When  his  personal  appearance  is  necessary,, 
if  he  be  in  custody,  the  court  may  direct  the  officer  in 
whose  custody  he  is  to  bring  him  before  it  to  be  ar- 
raigned, and  the  officer  shall  do  so  accordingly. 

Sec  257.  If  the  defendant  has  been  discharged  on- 
bail,  or  has  deposited  money  instead  thereof,  and  does 
not  appear  to  be  arraigned  when  his  personal  attendance 
is  necessary,  the  court,  in  addition  to  the  forfeiture  of 
the  recognizance  or  of  the  money  deposited,  may  direct 
the  clerk  to  issue  a  bench  warrant  for  his  arrest. 

Sec  258.  The  clerk  on  the  application  of  the  district 
attorney,  may  accordingly  at  any  time  after  the  order, 
whether  the  court  be  sitting  or  not,  issue  a  bench  war- 
rant into  one  or  more  counties. 

Sec  259.  The  bench  warrant  upon  the  indict- 
ment shall,  if  the  oSense  be  a  felony,  be  substantially  in 
the  f ollowinsr  form  : 


The    Territory 

^^^         County  of  - 


OP    Idaho, 


The  people  of  the  United  States  of  the  Territory  of  Idaho,  to  any  Sheriff,  Conr. 
stable.  Marshal  or  Policeman  in  this  Territory  : 

An  indictment  havinsr  been  found  on  the day  of 

,  A.  D.,  18 ,  in  the  District  Court  of  the  Judicial 

District  of  the  county  of ,  charging  C.  D.,  with  the 

crime  of (designating  it  generally;) 

You  ar^e  they^efore  commanded,  Forthwith  to  arrest  the 
^bove  named  C.  D.,  and  bring  him  before  the  court  to  an- 
swer the  indictment;  or  if  the  court  have  adjourned  for  the 
term,  that  you  deliver  him  into  the  custody  of  the  Sheriff  of 
the  county  of . 


i    SEAL,    y 


Given  under  my  hand,   with  the  seal  of  the 

Court  affiixed,  this  the day  of , 

._,_  A.  D.  18 . 

By  order  of  the  Court, 

G.  H.,  Clerk. 

Sec  260.  The  defendant,  if  the  offense  be  punisha- 
ble with  death,  when  arrested  under  the  warrant,  shall 
be  held  in  custody  by  the  sheriff  of  the  county  in  which 
the  indictment  is  found. 

Sec  261.  If  the  offense  be  not  capital,  the  bench 
warrant  shall  be  in  similar  form,  adding  to  the  body 
thereof  a  direction  to  the  following  effect :  "Or  if  he 
require  it,  that  you  take  him  before  any  magistrate  in 
that  county,  or  in  the  district  in  which  you  arrested 
him,  that  he  may  give  bail  to  answer  to  the  indict- 
ment." 


CRIMINAL   PRACTICE    ACT. 


403 


"Sec.  2B2.  If  the  offense  charged  be  not  capital,  the 
coMrt  upjn  directing  the  bench  warrant  to  issue,  shall 
fix  the  the  amount  of  bail,  and  an  endorsement  shall 
be  made  upon  the  bench  warrant  sif^ned  by  the  clerk,  to 
the  following  effect :  ''The  defendant  is  to  be  admitted 
to  bail  in  the  sum  of dollars." 

Sec  203.  The  bench  warrant  may  be  served  in  any 
connty  in  the  same  manner  as  a  warrant  of  arrest,  except 
that  when  served  in  another  county,  it  need  not  be  en- 
dorsed by  a  mafi^istrate  of  the  county. 

Sec.  204.  If  the  defendant  be  brought  before  a  mag- 
istrate of  another  county  for  the  purpose  of  giving  bail 
the  magistrate  shall  proceed  in  all  respects  thereto  in  the 
same  manner  as  if  the  defendant  had  been  brought  be- 
fore him  upon  a  warrant  of  arrrest,  and  the  same  pro- 
ceedings may  be  had  thereon  as  provided  in  sections  one 
hundred  and  eleven  and  one  hundred  and  fourteen,  both 
inclusive. 

Sec  205.  When  the  indictment  is  for  felony  and  the 
defendant,  before  the  finding  thereof,  has  given  bail  for 
his  ap])earance  to  answer  the  charge,  the  court  to  which 
the  indictment  is  presented,  may  order  the  defendant  to 
be  committed  to  actual  custody,  unless  he  give  bail  in  an 
increased  am.ount,  to  be  specified  in  the  order. 

Sec  200.  If  such  order  be  made,  and  the  defendant 
be  present,  he  shall  be  forthwith  connnitted  accordingly, 
if  he  be  not  present,  a  bench  warrant  shall  be  issued  and 
proceeded  upon  in  the  manner  provided  for  in  this  act. 

Sec  267.  If  the  defendant  appear  for  arraignment 
without  counsel,  he  shall  be  informed  by  the  court  that  it 
is  his  right  to  have  counsel  before  being  arraigned,  and 
.shall  be  asked  if  he  desires  the  aid  of  counsel. 

•  Sec  208.  The  arraignment  must  be  made  by  the 
court,  or  by  the  clerk  or  district  attorney,  nnder  'its  di- 
rection, and  consists  in  reading  the  indictment  to  the  de- 
fendant and  delivering  to  him  a  copy  thereof  and  of  the 
endorsement  thereon,  including  the  list  of  witnesses  en- 
dorsed on  it,  and  in  asking  him  Vvdielher  he  pleads  guilty 
or  not  guilty  to  the  indictment. 

Sec  209.  When  the  defendant  is  arraigned  he  shall 
be  informed  that  if  the  name  by  which  he  is  indicted  be 
not  his  true  name,  he  must  then  declare  his  true  name 
or  be  proceeded  against  by  the  name  in  the  indictment. 

Sec  270.  If  he  give  no  other  name,  the  court  may 
proceed  accordingly. 

Sec  271.  If  he  alleges  that  another  name  is  his  true 
name,  the  court  shall  direct  an  entry  thereof  in  the  min- 
utes of  the  arraignment,  and  the  subsequent  proceedings 
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on  the  indictment  may  be  had  against  him  by  that  name, 
referring  also,  to  the  name  by  which  he  is  indicted. 

Sec.  272.  If,  on  the  arraignment,  the  defendant  re- 
quire it,  he  shall  be  allowed  until  the  next  day,  or  such 
further  time  may  be  allowed  him  as  the  court  may  deem 
reasonable,  to  answer  the  indictment. 

Sec.  273.  If  the  defendant  do  not  require  time  as 
provided  in  the  last  section,  or  if  he  do,  then  on  the  next 
day,  or  at  such  further  day  as  the  court  may  have  al- 
lowed him,  he  may  answer  to  the  arraio;nment,  and  eith- 
er move  the  court  to  set  aside  the  indictment  or  may  de- 
mur or  plead  thereto. 

Sec.  274.  The  indictment  shall  be  set  aside  by  the 
court  in  which  the  defendant  is  arrainged,  and  upon  his 
motion,  in  either  of  the  following  cases : 

First — When  it  is  not  found  endorsed,  and  presented 
as  prescribed  in  this  act. 

Second — When  the  names  of  the  witnesses  examined 
before  the  grand  jury,  or  whose  depositions  may  have 
been  read  before  them,  are  not  inserted  at  the  foot  of 
the  indictment,  or  endorsed  thereon. 

Third — When  any  person  is  permitted  to  be  present 
during  the  session  of  the  grand  jury,  while  the  charge 
embraced  in  the  indictment  is  under  consideration,  ex- 
cept as  provided  in  section  two  hundred  and  twelve. 

Sec.  275.  When  the  defendant  has  not  been  held  to 
answer  before  the  finding  of  the  indictment,  he  may 
move  to  set  it  aside  on  any  ground  which  would  have 
been  good  ground  for  challenge,  either  to  the  panel  or 
any  individual  grand  juror. 

Sec.  276.  If  the  motion  to  set  aside  the  indictment 
be  not  made,  the  defendant  shall  be  precluded  from 
afterwards  taking  the  objections  mentioned  in  the  last 
two  sections. 

Sec.  27T,  The  motion  shall  be  heard  when  it  is  made 
unless  for  good  cause  the  court  shall  postpone  the 
hearing  to  another  time. 

Sec.  27S.  If  the  motion  be  denied,  the  defendant 
must  immediately  answer  the  indictment,  either  by  de- 
murring or  pleading  thereunto. 

Sec.  279.  "'  " 
order  that  the  defendant,  if  in  custody,  be  discharged 
therefrom;  or,  if  admitted  to  bail,  that  his  bail  be  exon- 
erated; or,  if  he  has  deposited  money  instead  of  bail,  that 
the  same  shall  be  refunded  to  him,  unless  it  direct  that  the 
case  be  re-submitted  to  the  same  or  another  grand  jury. 

Sec.  280.  If  the  court  direct  that  the  case  be  re-sub- 
mitted, the  defendant^  if  already  in  custody,  shall   so  re- 
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tiiain,  unless  he  be  admitted  to  bail;  or,  if  already  admit- 
ted to  bail,  or  money  has  been  deposited  instead  thereof, 
the  bail  or  money  shall  be  answerable  for  the  appearance 
of  the  defendant  to  answer  a  new  indictment. 

Sec.  281.  Unless  a  new  indictment  be  found  before 
the  next  grand  jury  of  the  district  is  discharged,  the 
court  shall  on  the  discharge  of  such  grand  jury,  make 
the  order  prescribed   in   section  279. 

Sec.  282.  An  order  to  set  aside  an  indictment,  as 
provided  in  this  act,  shall  be  no  bar  to  a  future  prosecu- 
tion for  the  same  offense. 

Sec.  283.  The  only  pleading  on  the  part  of  the  de- 
fendant is  either  a  demurrer  or  a  plea. 

Sec.  284.     Both  the  demurrer  and  the  plea  must  be 
put  in,  in  open  court,  either  at  the  time  of  the  arraign- 
ment, or  at  such  other  time  as  may  be  allowed  to  the  de 
fend  ant  for  that  purpose. 

Sec.  285.  The  defendant  may  demur  to  the  indict- 
ment when  it  shall  appear  upon  the  face  thereof,  either : 

JFirst—Thsit  the  grand  jury  by  which  it  was  found, 
had  no  legal  authority  to  inquire  into  the  offense  charged, 
by  reason  of  its  not  being  within  the  local  jurisdiction  of 
the  court. 

Second — That  it  does  not  substantially  conform  to  the 
Requirements  of  section  233  and  234. 

Third — That  more  than  one  offense  has  been  charged 
in  the  indictment. 

Foiirtli — That  the  facts'  stated  do  not  constitute  a 
public  oifense. 

Fifth — That  the  indictment  contains  any  matter  which, 
if  true,  would  constitute  a  legal  justification,  or  excuse 
of  the   offense  charged,  or  other  bar  to  the  prosecution. 

Sec.  286.  The  demurrer  must  be  in  writing,  signed 
either  by  the  defendant  or  his  counsel,  and  tiled.  It 
must  distinctly  specify  the  grounds  of  objection  to  the 
indictment,  or  it  shall  be  disregarded. 

Sec.  287.  Upon  the  demurrer  being  filed,  the  objec- 
tions presented  thereby  shall  be  heard  either  immedi- 
ately or  at  such  time  as  the  court  may  appoint. 

Sec.  288.  Upon  considering  the  demurrer  the  court 
shall  give  judgment,  either  allowing  or  disallowing  it, 
and  an  order  to  that  effect  shall  be  entered  on  the  minutes. 

Sec.  289.  If  the  demurrer  be  allowed,  the  judgment 
shall  be  final  upon  the  indictment  demurred  to,  and  shall 
be  a  bar  to  another  prosecution  of  the  same  offense,  un- 
less the  court,  being  of  opinion  that  the  objection  on 
which  the  demurrer  is  allowed  may  be  avoided  in  a  new 
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indictment,  direct  the  case  to  be  re-snbmitted  to  the  same- 
or  another  gi-and  jni*y. 

Sec.  290.  If  the  conrt  do  not  direct  the  case  to  be 
re-submitted,  the  defendant,  if  in  custody  shall  be  dis- 
charged, or  if  admitted  to  bail,  his  bail  sliall  be  exoner- 
ated, or  if  he  has  deposited  money  instead  of  bail,  the 
money  shall  be  refunded  to  him. 

Sec.  291.  If  the  court  direct  that  the  case  be  re -sub- 
mitted anew,  the  same  proceedings  must  be  had  thereon 
as  are  prescribed  in  section  280  and  281. 

Sec.  292.  If  the  demurrer  be  disallowed,  the  court 
shall  permit  the  defendant,  at  his  election,  to  plead, 
which  he  must  do  forthwith,  or  at  such  time  as  the  court 
may  allow.  If  he  do  not  plead,  the  court  shall  direct 
the  plea  of  not  guilty  to  be  entered  for  him. 

Sec.  293.  When  the  objections  mentioned  in  sec- 
tion 285  appear  npon  the  face  of  the  indictment,  they 
can  only  be  taken  advantage  of  by  demurrer,  except  that 
the  objection  to  the  jurisdiction  of  the  court  over  the  sub- 
ject of  the  indictment,  or  that  the  facts  stated  do  not 
constitute  a  public  offense,  may  be  taken  at  the  trial, 
mider  the  plea  of  not  guilty,  and  in  arrest  of  judgment.. 

Sec.  294.  There  are  three  kinds  of  pleas  to  an  in- 
dictment.    A  plea  of : 

First — Guilty.     Second — N'ot  guilty. 

Third — A  former  judgment  of  conviction  or  acquit- 
tal of  the  offense  charged,  which  may  be  pleaded  either 
with  or  without  the  plea  of  ''not  guilty." 

Sec  295.  Every  plea  shall  be  oral,  and  shall  be  en- 
tered upon  the  minutes  of  the  court. 

Sec  296.  The  plea  shall  be  entered  in  substantially 
the  following  form  : 

First — If  the  defendant  plead  guilty,  ''The  defen- 
dant pleads  that  he  is  guilty  of  the  offense  charged  in 
the  indictment." 

Second — If  he  plead  not  guilty,  ''The  defendant 
pleads  that  he  is  not  guilty  of  the  offense  charged  in  the 
indictment." 

Third — If  lie  plead  a  former  acquittal  or  conviction, 
"The  defendant  pleads  that  he  has  already  been  con- 
victed [or  acquitted  as  the  case  may  be]  of  tlie  offense 
charged  in  the  indictment,  by  the  judgment  of  the  court 

of ,  [naming  it]  rendered   at ,    [naming  the 

place]  on  the day  of ." 

Sec  297.  A  plea  of  guilty  can  in  no  case  be  put  in, 
except  by  the  defendant  himself,  in  open  court,  unless 
upon  an  indictment  against  a  corporation,  in  which  case 
it  may  be  put  in  by  counsel. 
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Sec.  298.     The  court  may,  at  any  time  before  judg-  withdraw- 
ment,  upon  a  plea  of  gnilty,  permit  it  to  be  withdrawn,  ^"spiea. 
and  a  plea  of  not  guilty  substituted. 

Sec.  299.     The  plea  of  not  guilty  shall  be  deemed  a  whatputiii 
denial  of  any  material  allegation  in  the  indictment. 

Sec.  300.     All  matters  of   fact,  tending  to  establish  a  what  may 
defense,  may  be  given  in  evidence,  under  the  plea  of  not  Snde?Viea 

guilty.  of  not  guil- 

Sec.  301.     If  the  defendant  was   formerly  acquitted,  what  is  not 
on  the  ground  of   a   variance  between  the  indictment  ^^^''P?.®': 
and  the  proof,  or  upon  an  objection  to  the  form  or   sub- 
stance of  the  indictment,  it  shall  not  be  deemed  an  ac- 
quittal of  the  same  offense. 

Sec.  302.     When,  however,  he  shall  have  been  acquit-  what  is  a 
ted  on  the  merits,  he  shall  be  deemed  acquitted   of   the  ^'q/J5.|^  ^^' 
offense,  notwithstanding  any  defect,  in  form  or  substance, 
in  the  indictment  on  which  he  was  acquitted. 

Sec  303.     When  the  defendant  shall  have  been  con-  Effect  of 
victed  or  acquitted  upon  an   indictment,  the   conviction  orVcquitt^i 
or  acquittal  shall  be  a  bar  to  another  indictment  for  the  offense^**'^ 
offense  charged  in  the  former,  or  for  an  attempt  to  com- 
mit the  same,  or  for  an  offense  necessarily  included  there- 
in, of  which  he  might  have  been  convicted  under  that  in- 
dictment as  provided  in  section  411. 

Sec  304.  If  the  defendant  refuse  to  answer  the  in-  Pieaof  not 
dictment  by  demurrer  or  plea,  a  plea  of  not  guilty  shall  fefusaiTo^^ 
be  entered.'  p^®*<^- 

Sec  305.     A  criminal    action,  prosecuted  by  indict-  whenac- 
ment,  maybe  removed  from  the   court  in  which  it   is  removed  to 
pending,   on   the   application  of  the  defendant,  on  the  JSunty! 
ground  that  a  fair  and   impartial  trial  cannot  be  had  in 
the  county  where  the  indictment  is  pending. 

Sec  3(36.     The  application  must   bv3   made   in   open  howand^°° 
court,  and  in  writing,  verified  by  the  affidavit  of  the  de-  whenmade. 
fendant,  and    a  copy  of  said  afiidavit  must  be  served  on 
the  district  attorney,  at  least  one  day  before  the  applica- 
tion is  made  to  the  court. 

Sec  307.     If  the  court  be  satisfied  that  the   represen-  order  to 
tation  of   the  defendant  is  true,   an  order  shall  be  made  made.^^""^^ 
for  the  removal  of  the   action  to  the  district  court  of  a 
county  which  is  free  from  the  like  objection. 

Sec  308.     The  order  of  removal  shall  be  entered  on  order  en- 
the  minutes,  and  the  clerk  shall  immediately  make  out  minutes, 
and  transmit  a  certified  copy  of   the  entry,  with  a  certi-  ord^trans-^' 
fied  copy  of   the  record,  pleadings,  and  proceedings   in  fitted, 
the  action,  including  the  recognizances  for  the   ajipear- 
ance  of  the  defendant,  andof  the  witnesses,  to  the  court 
to  which  the  action  is  removed. 
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Proceed- 
ings after 
removal. 


Order  to  di-       g^c.  309.     If   the  defendant  be  in  custody,  the  or- 

vaiofdefen-  der  shall  direct  his  removal  by  the  sherift  of  the  county 

*°''  where  he  is  imprisoned,  to  the  custody  of  the    sheriff  of 

the  county  to  which  the  action  is  removed,  and  he   shall 

be  forthwith  removed  accordingly. 

Sec.  310.     The  court  to  which  the  action  is  removed 
shall  proceed  to  ti-ial  and   judgment  therein,   as    if    the 
action  had  been  commenc^ed  in  such  court.     If  it  be  nec- 
essary to  have  any  of  the  original  pleadings  or  other  pa-j 
pers  before  such  court,  the  court  from  which  the  action  is! 
removed  shall,  at  any  time  on  application  of  the  district! 
attorney,  or  the  defendant,  order  such  papei's  or  pleadings) 
to  be  transmitted  by  the  clerk,  a  certitied  copy  thereof] 
being  retained. 

Sp:c.  31  L.     An  issue  of  facts  arises: 
Fir'st — Upon  a  plea  of  not  guilty;  or, 
Second — Upon  a  plea  of  former  conviction   or  acquit-^ 
tal  of  the  same  offense. 

Sec.  312.     An  issue  of  fact  must  be  tried  by  a   jurj 
of  the  county  in  which  the  indictment  was  found  unless"! 
the  action  be  removed  by  order  of  the  court  into   som( 
other  county. 

Sec.  313.     The  trial  juries  for  criminal  actions  shallj 
howtormed  |^g  formed  in  the  same  manner  as  trial  juries  in  civil  ac-j 
tion. 

Sec.  314.  The  clerk  shall  keep  a  docket  of  all  the 
criminal  actions  pending  in  the  court,  in  which  he  shall 
enter  each  indictment,  according  to  the  date  of  tiling, 
specifying  opposite  the  title  of  each  action,  whether  it  be 
for  a  felony  or  misdemeanor,  and  whether  the  defen- 
dant be  in  custody  or  on  bail. 

Sec.  315.  The  issues  on  the  docket  shall  be  disposed 
of  in  the  following  order,  unless  upon  the  application  of 
either  party,  for  good  cause  shown  by  affidavit,  and  upon 
two  days  notice  to  the  opposite  party  with  a  copy  of 
the  affidavit  in  support  of  the  application,  the  court  shall 
direct  an  indictment  to  be  tried  out  of  its  order: 

First — Indictments  for  felony  when  the  defendant  is 
in  custody. 

Second — Indictments  for  misdemeanor  when  the  de- 
fendant is  in  custody. 

Third — Indictments  for  felony  where  the  defendant 
is  on  bail. 

Fourth — Indictments  for  misdemeanor  when  the  de- 
fendant is  on  bail. 
JJ^paJ?  for       Sec.  316.     After  his  plea,  the  defendant  shall  have  at 
trial.  least  two  days  to  prepare  for  his  trial  if  he  require  it. 

pSeTpon^        Seo.  317.     When  an  indictment  is  called  for  trial,  the 
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court  may,  upon  siifiRcieiit  cause  shown  by  affidavit,  di- 
rect the  trial  to  be  postponed  to  another  day  of  the  same 
term,  or  the  next  term. 

Sec.  318.     A  challenge  is  an  objection  made  to   the  challenging:, 
trial  jurors,  and  is  of  two  kinds :  j"'^- 

First — To  tlie  panel. 
Second — To  an  individual  juror. 

Sec.  319.  When  several  defendants  are  tried  too^ether,  when  ^ev- 
they  are  not  allowed  to  sever  their  challenges,  but  dnntsmust 
must  join  therein.  ...  cha"iie"nge. 

Sec.  320.  A  panel  is  a  list  of  jurors  returned  by  a 
eheriff  to  serve  at  a  particular  court,  or  for  the  trial  of  a 
particular  cause. 

Sec.  321.     A  challenge  to  the    panel  is   an  objection  challenge 
made  to  all  the   jurors  returned  and  may  be   taken  by  p*anei. 
either  party. 

Sec.  322.     A  challenge  to  the  panel  can  only  be  found  ^^"^^^5*^ 
on  a   material  departure   from  the  forms  prjscril.ed  i  y 
statute  in  respect  to  the  drawing  and  return  of    the  jury, 
or  on  the  intentional  omission  of  the  sheriff    to  summon 
one  or  more  of  the  jurors  drawn. 

Sec.  328.     A  challenge  to  the  panel  must  be  taken  J^'j^^i^n, 
before  a  juror  is  sworn,  and  must  be  in  writing,  specify- 
ing plainly  and    distinctly    the   facts    constituting  tlie 
grounds  of  challenge. 

Sec.  :324.     If  the  sufficiency  of  the  facts  alleged  as  a  f^^/^^P^io^ 
ground  of  challenge    be  denied,  the  adverse  party   may 
except  to  the  challenge.     The  exception  need   not  be  in 
writing,  but  shall  be  entered  on  the  minutes  of  the  court. 

Sec.  325.     Upon  the  exception,    the  court  shall  pro-  '^rfa^of- 
ceed  to  try  the  sufficiency  of  the  challenge,  assuming  the 
facts  alleged  therein  to  be  true. 

"Sec.  326.     If,  on  the   exception,  the   court  deem  the  mfiy^he°° 
challenge  sufficient,  it  may   if  justice  require  it,    permit  ^nSn"^"' 
the  party  excepting,  to  withdraw  his  exception,   and    to  challenge, 
deny  the  facts  alleged  in  the  challenge.     If  the  exception 
be  allowed,  tiie    court  may,  in  like  manner,  permit  an 
amendment  of  the  challenge. 

Sec.  327.     If  the    challenge   be  denied,    the    denial  truior. 
may  in  like  manner,  be  oral  and  shall  be  entered  on  the 
minutes  of  the  court,  and  the  court  shall  proceed  to  try 
the  question  of  fact. 

o  nr^o         TT  1  .    1      1  /Y»  11-         Witnesses 

feEC.  ^zo.      uupon  such  trial,  the  otticers,  whether  ju-  and uiui  of, 
dicial  or  ministerial,  whose  irregularity  is  complained  of, 
as  well  as  any  other  persons,  may  be  examined  to  prove 
or  disprove  the  facts  alleged   as  the  grounds    of   chal- 
lenge. 
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Sec  329.  When  the  panel  is  formed  from  persons 
whose  names  are  not  drawn  from  the  grand  jury  box,  a 
challenge  may  be  made  to  the  panel  on  account  of  any 
bias  of  the  officer  who  summoned  the  jury,  which  would 
be  good  grounds  of  challenge  to  a  juror.  Such  objec- 
tion shall  be  made  in  the  same  form  and  determined  in 
the  same  manner  as  when  made  to  a  juror. 

Skc.  330.  If,  either  upon  an  exception  to  the  chal- 
lenge or  a  denial  of  the  fact,  the  challenge  be  allowed, 
the  court  shall  discharge  the  jury,  so  far  as  the  trial  of 
the  indictment  in  question  is  concerned.  If  it  be  dis- 
allowed, the  court  shall  direct  the  jury  to  be  empaneled. 

Sec.  331.  Before  a  juror  is  called,  the  defendant 
must  be  informed  by  the  court,  or  under  its  direction, 
that  if  he  intend  to  challenge  any  individual  juror,  he 
must  do  so  when  the  juror  appears,  and  before  he  is 
sworn. 

Sec.  332.  A  challenge  to  an  individual  juror  is 
either — 

First — Peremptory;  or, 
Second — For  cause. 

It  must  be  taken  when  the  juror  appears,' 


Sec.  333. 


good 


Challenge 
for  cause. 


General 
cause  of. 


and  before  he  is  sworn  ;  but  the  court  may,  for 
cause,  permit  it  to  be  taken  after  the  juror  is  svforn,  and 
before  the  jury  is  completed. 

Sec.  334.  A  pei'emptory  challenge  may  be  taken  by 
either  party,  and  may  be  oral.  It  is  an  objection  to  a 
juror,  for  which  no  reason  need  be  given,  but  upon 
which  the  court  shall  exclude  him. 

Seo.  335.  If  the  offense  charged  be  punishable  with 
death,  or  with  imprisonment  in  the  Tciritorial  prison 
for  life,  the  defendant  is  entitled  to  ten  and  the  Terri- 
tory to  live  peremptory  challenges.  On  a  trial  for  any 
other  offense,  the  defendant  is  entitled  to  six  and  the 
Territory  to  three  peremptory  challenges. 

Seo.  336.  A  challenge  for  cause  may  be  taken  by 
either  party.  It  is  an  objection  to  a  particular  juror, 
and  is  either — 

First — General ;  that  the  juror  is  disqualified  from 
serving  in  any  case  ;  or, 

Second — Particular ;  that  he  is  disqualiiied  from  serv- 
ing in  the  case  on  trial. 

Sec  337. 

First — A  conviction  of  felony. 
Second — A  want  of  any  of  the  qualifications  prescribed 
by  statute  to  render  a  person  a  competent  juror. 


General  causes  of  challenges  are — 
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Third — Unsoundness  of  mind,  or  such  defect  in  the 
faculties  of  the  mind  or  organs  of  the  bodv  as  render 
him  incapable  of  performing  the  duties  of  a  juror. 

8 KG.  338.     Particuhir  causes  of  challenge  are  of  two  Particular 

1  •     1     .  cansjs  or. 

lands : 

First — For  such  a  bias  as,  when  the  existence  of  the 
facts  is  ascertained,  in  judgment  of  law  disqualifies  the 
juror,  and  which  is  known  in  this  act  as  implied  bias. 

Second — For  the  existence  of  a  state  of  mj'nd  on  the 
part  of  the  juror  in  reference  to  the  case  which,  in  the 
exercise  of  a  sound  discretion  on  the  part  of  the  trier, 
leads  to  the  inference  that  he  will  not  act  with  entire 
impartiality,  and  which  is  known  in  this  act  as  actual 
bias. 

Sec.  339.     A  challenge  for  implied  bias  may  be  taken  chanen?e 
for  all  or  any  of  the  following  causes,  and  for  no  other :  bj'isl"^'^^^ 

First — Consanguinity  or  affinity  within  the  fourth 
degree  to  the  person  alleged  to  be  injured  by  the  offense 
charged,  or  on  whose  complaint  the  prosecution  was 
instituted,  or  to  the  defendant. 

Second — Standing  in  the  relation  of  guardian  and 
ward,  attorney  and  client,  master  and  servant,  or  land- 
lord and  tenant;  or  being  a  member  of  the  family  of 
the  defendant  or  of  the  person  alleged  to  be  injured  by 
the  offense  charged,  or  on  whose  complaint  the  prosecu- 
tion was  instituted,  or  in  his  employment  on  wages. 

Third — Being  a  party  adverse  to  the  defendant  in  a 
civil  action,  or  having  complained  against,  or  been  accused 
by  him  in  a  criminal  prosecution. 

Fourth — Having  served  on  the  jury  which  found  the 
indictment,  or  on  a  coroner's  jury  which  inquired  into 
the  death  of  a  person  whose  death  is  the  subject  of  the 
indictment. 

Fifth — Having  served  on  a  trial  jury  which  has  tried 
another  person  for  the  offense  charged  in  the  indictment. 
Sixth — Having  been  one  of  a  jury  formerly  sworn  to 
try  the  same  indictment,  and  whose  verdict  was  set 
aside,  or  which  was  discharged  without  a  verdict,  after 
the  case  was  submitted  to  it. 

Seventh — Having  served  as  a  juror  in  a  civil  action 
brought  against  the  defendant  for  the  act  charged  as  an 
offense. 

Fighth — Having  formed  or  expressed  an  unqualitied 
opinion  or  belief  that  the  prisoner  is  guilty  of  the  offense 
charged. 

Ninth — If  the  offense  charged  be  punishable  with 
death,  the  entertaining  of  such  conscientious  opinions  as 
would  preclude  his   finding  the   defendant  guilty;  in 
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which  case  he  shall  neither  be  permitted  nor  compelled 
to  serve  as  a  juror. 

Sec.  3:10.  An  exemption  from  service  on  a  jury  is 
not  a  cause  of  challenge,  but  the  privilege  of  the  person 
exempted. 

Sec.  34:1.  In  a  challenge  for  implied  bias,  one  or 
more  of  the  causes  stated  in  section  339  must  be  alleged. 
In  a  challenge  for  actual  bias,  it  mnst  be  alleged  that  the 
juror  is  biased  against  the  party  challenging.  In  either 
case  the  challenge  may  be  oral,  but  must  be  entered  on 
the  minutes  of  the  court. 

Sec.  312.  The  adverse  party  may  except  to  the  chal- 
lenge in  the  same  manner  as  to  a  challenge  to  the  panel, 
and  the  same  proceedings  shall  be  had  thereon  as  pre- 
scribed in  sections  321  and  325,  except  that,  if  the  excep- 
tion be  allowed,  the  juror  shall  be  excluded.  He  may 
orally  deny  the  facts  alleged  as  the  ground  of  challenge. 

Sec.  313.  If  the  facts  be  denied,  the  challenge  shall 
be  tried  as  follows  : 

Jf'lrst — If  it  be  for  implied  bias,  by  the  court. 

Second — If  it  be  for  actual  bias,  by  triers. 

Sec.  311.  The  triers  shall  be  three  impartial  persons 
not  on  the  jury  panel,  appointed  by  the  court.  All 
challenges  for  actual  bias  shall  be  tried  by  three  triers 
thus  appointed,  a  majority  of  whom  may  decide. 

Sko.  315.  The  triers  shall  be  sworn  generally  to 
inquire  whether  or  not  the  several  persons  who  may  be 
challenged,  and  in  respect  to  whom  the  challenges  shall 
be  given  to  them  in  charge,  are  biased  against  the  chal- 
lenged party,  and  to  decide  the  same  truly  according  to 
the  evidence. 

Sec.  346.  Upon  the  trial  of  a  challenge  to  an  indi- 
vidual juror,  the  juror  challenged  may  be  examined  as  a 
witness  to  prove  or  disprove  the  challenge,  and  shall  be 
compelled  to  answer  every  question  pertinent  to  the 
inquiry  therein. 

Sec.  347.  Other  witnesses  may  also  be  examined  on 
either  side,  and  the  rules  of  evidence  applicable  to  the 
trial  of  other  issues  shall  govern  the  admission  or  exclu- 
sion of  testimony  on  the  trial  of  the  challenge. 

Sec.  348.  On  the  trial  of  a  challenge  for  implied  bias 
the  court  shall  determine  the  law  and  the  facts,  and  shall 
either  allow  or  disallow  the  challenge,  and  direct  an 
entry  accordingly  on  the  minutes. 

Skc.  349.  On  the  trial  of  a  challenge  for  actual  bias, 
when  the  evidence  is  concluded,  the  court  shall  instruct 
the  triers  that  it  is  their  duty  to  lind  the  challenge  true, 
if,  in  their  opinion,  the  evidence  warrants  the  conclusion 
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that  the  juror  has  such  a  bias  against  the  party  challeng- 
ing him  as  to  render  him  not  impartial ;  and  that  if  IVom 
the  evidence  they  believe  him  free  from  such  a  bias, 
they  must  iind  the  challenge  not  true.  The  court  shall 
give  them  no  other  instructions. 

Sec.  350.     The  triers  must  thereupon  find  the  dial-  necision  of 
lenge  either  true  or  not  true,  and  their  decision  is  final. 
If  they  find  it  true,  the  juror  shall  be  excluded. 

Sp:c.  351.     All    challenges    to    an    individual   juror,  orrierof 
except  peremptory,  must  be  first  taken  by  the  defendant  Jerigel^'^^^' 
and  then  by  the  people ;  and  each  party  must  exhaust  all 
his  challenges  to  each  juror  as  he  is  called,  before  the 
other  begins. 

Sec.  352.     The  challenges  of  either  party  need  not  all  same, 
be  taken  at  once,  but  they  must  be  taken  separate  ly  in 
the  following  order,  including  in  each  challenge  all  the 
causes  of  challenge  belonging  to  the  same  class  : 

First — To  the  panel. 

Second — To  an  individual  juror  for  a  general  disqual- 
ification. 

Third — To  an  individual  juror  for  implied  bias. 

Fourth — To  an  individual  juror  for  actual  l)ias. 

Skc.  353.     If  all  the  challenges  on  both  sieves  be  dis    Peremptory 
allowed,  either  party  may  still  take  peremptory  dial-  ^^^^'^^^i^^- 
lenge,  unless  the  peremptory  challenges  be  exhausted. 


CHAPTER  IX. 

Trial. 

Section  .^54.  Trial,  order  of. 

355.  W  hen  prescribed,  may  be  departed  from. 

35f).  Counsel,  number  of. 

357.  Innocence  of  defendant  presumed;  when  acquitted. 

358.  Reasonable  doubt  of  guilt,  degrees  of. 

359.  May  be  trierl  joinily  or  separately. 

360.  Defendant  nny  be  discharged  irom  indictment,  and  be  witness, 

361.  When  defendant  may  be  witness  for  codelendant. 

362.  Discharge  deemed  an  acquittal. 

363.  Rape,  proof  of. 

364.  Accomplice,  evidence  of  to  be  corroborated. 

365.  Proceedings  where  facts  show  ofFense  greater  t'  an  that  charged, 

366.  Proci^edings  when  court  has  not  jurisdiction  of  case. 

367.  Proceedings  when  exclusive  jurisdiction  of  oflfense  in  another 

county. 

368.  Duties  of  clerk.    Papers  to  be  transmitted ;  coBt  of . 

369.  When  defendant  discharged . 
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Section  370.  Proceedings  on  arrest. 

371.  ProceedingF  when  facte  do  not  conslitnte  offense. 

372.  Proceedings  when  case  submitted  anew. 

373.  When  ct-nrt  may  advisp  acquittal ;  effect  of. 

374.  \vhen  view  mai'  be  Jiad. 

3t5.    No  '^ers^on  allowed  to  speak  to  jury. 

316.    Juror  must  disclose  knowledge  of  controversy  in  court;  mui^t 
be  witness. 

377.  Wher,  jury  may  separate;  when  not ;  discretion  of  court.    How 

kept. 

378.  Court  must  admonish  jar3'  at  adjournment  thereof. 

379.  Jury  sick;  what  proceedings  hid. 

380.  Question-*  of  law,  court  must  decide. 

381.  Jury  to  determine  law  and  fact. 

382.  Questions  of  Ian  and  fact,  how  tried;  must  receive  the  law 

from  court. 

383.  What  shall  state  in  charging  jury. 

384.  Either  party  may  ask  instructions:  must  be  in  writing. 

385.  How  court  shall  give  int-tructions  to  jury. 
38K.    How  jury  to  decide  after  charge;  conduct  ol. 
3S7.    De'endant  on  bail  may  be  committed. 

SS''.  Room  must  be  provided. 

3S0.  Provision  lor  jury  while  deliberating. 

3!)fl.  Papers  which  the  jury  may  take. 

39  \  Jury  may  be  brought  into  court  for  instruction. 

3!l3  When  jury  may  be  discharged  after  returning. 

335.  Effect  ot  dischirije  without  verdict. 

3H6.  A<djournmeut  during  absence  ol  jury. 

39T.  Fi   al  adjourn/Tieiit  di^charges. 

c9^.  Expenses  ot  two  ot  more  counties  for  juSiclal  purposes. 

8;)9.  Verdict,  how  delivered. 

400.  Defendant,  when  must  appear. 

401  Jury  to  be  asked  if  they  agreed. 

4'i2.  General  or  spe{  iul  verdict 

403.  General  verdict,  what  constitutes. 

404.  Special  verdict,  what  coni-titutes. 

405.  Speci  il  verdict  reduced  to  writing. 
•aOfi,  Special  verdict,  form  of. 

407.  Judgment  on,  linw  giv<^n, 

408.  Kew  trial,  when  ordered. 
409     Jury  must  find  degree. 

410.  Verdict  may  be  rendered  as  to  some  defendants. 

411.  Verdict,  when  to  be  reconsidered. 

413,  Persistence  of  jury  in- informality  to  work  acquittal. 

414  Jury  may  be  polled. 

415.  Veidict.  recording  of. 

416.  Prof'eeiings  on  verdict  of  acquittal. 

417.  If  guilty,  proceedings. 

Trial,  order       Sec.    354r.      The   jiirj  liaving   been    empaneled  anci 
sworn,  the  trial  shall  proceed  in  the  following  order : 

I^lrst — If  the  indictment  be  for  felony,  the  clerk  must 
read  the  indictment,  and  state  the  plea  of  the  defendant 
to  the  jury.  In  all  other  cases  this  formality  may  b 
dispensed  wdtli. 

Second — The  district  attorney,  or  other  counsel  for  the 
people,  must  open  the  cause,  aiid  ofi'er  the  evidence  ir 
support  of  the  indictfuent. 
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Third — Tlie  defendant,  or  his  counsel,  may  tiien  op6il 
the  defense,  and  offer  the  evidence  in  support  thereof. 

Fourth — The  parties  may  then  respectively  ofter  rebut- 
ting testimony  only,  unless  the  court,  for  good  reasonsy 
in  i'lirtherance  of  justice,  permit  them  to  offer  evidence 
upon  their  original  cause. 

Fifth — When  the  evidence  is  concluded,  unless  the 
case  is  submitted  to  the  jury  on  either  side,  or  on  both 
sides,  without  argument,  the  counsel  for  the  people  must 
•open  and  must  conchide  the  argument. 

Sixth — Tiie  judge  shall  then  charge  the  jury,  if  re- 
quested by  either  party  ;  he  may  state  the  testimony 
and  declare  the  law,  but  shall  not  charge  the  jury  in 
respect  to  matters  of  fact.  Such  charge  e^hall  be  reduced 
to  writing  before  it  is  given,  and  in  no  case  shall  any 
charge  or  instructions  be  given  to  the  jury  otherwise 
than  in  ^w:riting,  unless  by  the  mutual  consent  of  the 
parties. 

■SEa  355.     When  the  state  of  the  pleadings  require  it,  when  pr^- 
or  in  any  other  case,  for  good  reasons  and  in  the  sound  b?/de^p^arted 
discretion  of  the  court,  the  order  prescribed  in  the  last  ^'^^'^^ 
section  may  be  departed  from. 

Spx.  356.     If  the  indictment  be  for  an  offense  prtnish-  cotin?e], 
able  with  death,  the  counsel  on  each  side  may  argue  the  ^"•'^^^'^  °^' 
cause  to  tiie  jury,  in  which  case  they  must  do  so  alter- 
nately.    If  it  be  for  any  other  offense,  the  cuurt  may,  in 
its  discretion  restrict  the  ai'gument  to  one  counsel  on 
each  side. 

Sec.  357.     A  defendant  in  a  criminal  action  is  pre-  innncence- 
sinned  to  be  innocent  until  the  contrary  be  proved ;  and  ^p'^r?s!im?d°^ 
in  case  of  a  reasonable  doubt  whether  his  guilt  be  satis-  ^jJ'j^^J^"  ' 
factorily  shown,  he  is  entitled  to  be  acquitted. 

Sec.  358.     When  it  legally  appears  that  a  defendant   Reasonable 
has  committed  a  public  offense,  and  there  is  reasonable  gu'nt,  de- 
ground  of  doubt  in  which  of  two  or  more  degrees  he  is-  J^ecaoi, 
guilty,  he  can  be  convicted  of  the  lowest  of  such  degrees 
only, 

SEa  359.     When  two  or  more  defendants  are  jt)intly  Maybe trie^ 
indicted  for  any  offense,   they  shall    be   jointly   tried,  iepaia'teTy. 
unless,   for  good   cause   shown   by  tlie   prosecution  or 
defense,  the  court  shall  otherwise  direct. 

Sec.  360.     When  two  or  more  persons  are  included   Defendant 
m  the  same   indictment,  the  court  may,  at  any  time  SiVrfred 
before  the  defendant  has  gone  into  his ''defense,  on  the  ment/an 
application  of  the  district  attorney,  direct  any  defendant  witnei's 
to  be  discharged  from  the  indictment,  that  he  may  be  a 
witness  for  the  people. 
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Sec.  361.  When  two  or  more  persons  are  included  in 
tlie  same  indictment,  and  the  court  is  of  opinion  that  in 
regard  to  a  particular  defendant  there  is  not  sufficient 
evidence  to  pat  hioi  on  his  defense,  it  shall  order  him  to 
be  discharged  from  the  indictment  before  the  evidence 
shall  be  deemed  closed,  that  he  may  be  a  witness  for  his 
co-defendant. 

Skc.  'S\)'2.  Tiie  order  mentioned  in  the  two  last  sec- 
tions shall  be  deemed  an  acquittal  of  the  defendant  dis- 
chai'ged,  and  shall  be  a  bar  to  another  prosecution  for  the 
same  offense. 

Sec.  363.  Proof  of  actual  penetration  into  the  body 
is  sutHcient  to  sustain  an  indictment  for  rape  or  for  the 
crime  against  nature. 

Sec.  364.  A  conviction  cannot  be  had  upon  the  testi- 
mony of  an  accomplice,  unless  he  be  corroborated  by 
such  other  evidence  as  shall  tend  to  connect  the  defend- 
ant with  the  commission  of  the  offense ;  and  the  corrob- 
oration shall  not  be  sufficient  if  it  merely  show  the  com- 
mission of  the  offense  or  the  circumstances  thereof. 

Skc.  365.  The  court  may  also  direct  the  jury  to  be 
discharged  when  it  apjiears  that  it  has  not  jurisdiction 
of  the  offense,  or  that  the  facts  charged  in  the  indictment 
do  not  constitute  an  offense  punishable  by  law. 

Skc.  366.  If  the  jury  be  discharged  because  the  court 
has  not  jurisdiction  of  the  offense  charged  in  the  indict- 
ment, and  it  appears  that  it  was  committed  out  of  the 
jurisdiction  of  this  Territory,  it  shall  order  the  defend- 
ant to  be  discharged. 

Sec.  367.  If  the  offense  were  committed  within  the 
exclusive  jurisdiction  of  another  county  of  this  Terri- 
tory, the  court  shall  direct  the  defendant  to  be  committed 
for  such  time  as  shall  be  deemed  reasonable,  to  await  a 
warrant  from  the  proper  county  for  his  arrest ;  or  if  the 
•o;S[ense  be  a  misdemeanor  only,  it  may  admit  him  to  bail 
in  a  recognizance,  with  sufficient  sureties,  that  he  will, 
within  such  time  as  the  court  may  a]»point,  render  him- 
self amenable  to  a  warrant  for  his  arrest  from  the  proper 
county,  and  if  not  sooner  arrested  thereon,  will  attend 
at  the  Oihce  of  the  sheriff  of  the  county  where  the  trial 
W'as  had,  at  a  certain  time  particularly  designated  in  the 
recognizance,  to  surrender  himself  upon  the  warrant,  if 
issued,  or  that  his  bail  will  forfeit  such  sum  as  the  court 
may  fix  and  to  be  mentioned  in  the  recognizance. 

Sec.  368.  In  the  case  provided  for  in  the  last  section 
the  clerk  shall  forthwith  transmit  a  certified  copy  of  the 
indictment,  and  of  all  the  papers  filed  in  the  action,  to 
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tli3  district  attorney  of  the  proper  county,  the  expense  of 
which  transmission  shall  be  chargeable  to  that  connty. 

Sec.  3()9,  If  the  defendant  l)e  not  arrested,  as  pro- 
vided in  section  3()7,  on  a  warrant  from  the  proper 
county,  he  shall  be  discharged  from  custody,  or  his  bail 
in  the  action  shall  be  exonerated,  or  money  deposited 
instead  of  bail  shall  be  refunded,  as  the  case  may  be,  and 
the  sureties  in  the  recognizinee  shall  be  discharged. 

Skc.  370.  If  he  be  arrested,  the  same  proceedings 
shall  be  had  thereupon  as  upon  the  arrest  of  a  defendant 
in  another  county  on  a  warrant  of  arrest  issued  by  a 
magistrate. 

8 KG.  371.  If  the  jury  be  discharged  becavise  the  facts 
as  charged  do  not  constitute  an  offense  punishable  by 
law,  the  court  sliall  order  that  the  defendant,  if  in  cus- 
tody, be  discharged  ;  or,  if  admitted  to  bail,  that  his  bail 
be  exonerated ;  or,  if  he  have  deposited  money  instead 
of  bail,  that  the  money  deposited  be  refunded  to  him ; 
unless,  in  the  opinion  of  the  court,  a  new  indictment  can 
be  framed  upon  which  the  defendant  can  be  legally  con- 
victed, in  which  case  it  may  direct  that  the  case  be  sub- 
mitted to  the  same  or  another  grand  jury. 

Skc.  372.  If  the  court  direct  that  the  case  be  sub- 
mitted anew,  the  same  proceedings  must  be  had  thereon 
as  are  prescribed  in  sections  280  and  281,  both  inclusive. 

Sec.  373.  If  at  any  time  after  the  evidenc^e  on  either 
side  is  closed  the  court  deem  the  same  insufficient  to 
warrant  a  conviction,  it  may  advise  the  jury  to  accpiit 
the  defendant.  But  the  jury  shall  not  be  bound  by  such 
advice,  nor  shall  the  court  for  any  cause  prevent  the 
jnrv  from  giving  a  verdict,  except  as  provided  in  sections 
^(j6,  361  and  365. 

Sec.  374.  Whenever  in  the  opinion  of  the  court  it  is 
proper  that  the  jury  should  view  the  place  in  which  the 
offense  is  charged  to  have  been  committed,  or  in  which 
any  other  material  fact  occurred,  it  may  order  the  jury 
to  be  conducted  in  a  body,  in  the  custody  of  the  sheriff, 
to  the  place,  which  shall  be  shown  to  them  by  a  person 
appointed  by  the  court  for  that  purpose. 

Sec  375.  No  person  shall  be  sutfered  to  speak  to  the 
jury  on  any  subject  connected  with  the  trial,  and  the 
olHcer  shall  return  them  into  court  without  unnecessary 
delay  or  at  a  specified  time. 

Sec.  376.  If  a  juror  have  any  personal  knowledge 
respecting  a  fact  in  controversy  in  the  case,  he  must 
declare  the  same  in  0|>en  court  during  the  trial.  If, 
during  the  retirement  of  the  jury,  a  juror  declare  any 
fact  which  could  be  evidence  in  the  case,  as  of  his  own 
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knowledge,  the  jury  must  return  into  court.  In  either 
of  these  cases  tlie  juror  making  the  statement  must  be 
sworn  as  a  witness,  and  examined  in  the  presence  of  the 
parties. 

Sec.  877.     The  jury  sworn  to  try  an  indictment  for  a 
misdemeanor  may,  at  any  time  during  the  trial,  in  the 
discretion  of  the  court,  be  allowed  to  separate.      In  all 
court;  how  cascs  ou  the  trial  of  an  indictment  for  felony,  the  jurors 
^^  *  sworn  shall  be  kept  together  until  they  are  tinally  dis- 

charged by  the  court  from  further  consideration  of  the 
cause.  At  each  adjournment  or  recess  of  the  court 
which  may  occur  during  the  trial,  the  sheriff  or  his 
deputy  shall  keep  the  jury  together  in  his  charge ;  and  it 
shall  be  the  duty  of  the  sheriff,  at  the  expense  of  the 
county,  to  provide  a  suitable  place  for  the  board  and 
lodging  of  the  jury.  The  court,  at  each  recess  or  ad- 
journment during  the  trial,  shall  administer  to  the  sheriff 
or  his  deputy  the  following  oath  : 

You  do  solemnly  swear  that  you  will,  during  this  recess 
(or  atijournment,  as  the  case  may  be],  keep  this  jury  to- 
gether;  and  that  you  will  return  them  into  court  at  tlie 
opening  thereof ;  and  that,  in  the  meantime,  you  w^ill  not 
allow  any  person  to  speak  to  them,  or  either  of  them,  nor 
speak  to  them,  or  either  of  them,  yourself,  on  the  subject  of 
the  case  now  on  trial,  so  help  you  God." 

Sec.  378.  The  jury  shall  also,  at  each  adjournment 
of  the  court,  whether  they  be  pei'mitted  to  separate  or  be 
kept  in  charge  of  officers,  be  admonished  by  the  court 
that  it  is  their  duty  not  to  converse  among  themselves 
or  with  any  one  else  on  any  subject  connected  with  the 
trial,  or  to.  form  or  ex[>ress  any  opinion  thereon  until  the 
cause  is  finally  submitted  to  them. 

Sec.  379.  If,  before  the  conclusion  of  the  trial,  a 
juror  become  sick,  so  as  to  be  unable  to  perform  his 
duty,  the  court  may  order  him  to  be  discharged.  In 
that  case  a  new  juror  may  be  sworn,  and  the  trial  begun 
anew,  or  the  jur}^  may  be  discharged,  and  a  new  jury 
then  or  afterward  empaneled. 

Sec.  380.  The  court  shall  decide  all  questions  of  law 
which  shall  arise  in  the  course  of  the  trial. 

Sec.  381.  On  the  trial  of  an  indictment  for  libel,  the 
jury  shall  have  the  right  to  determine  the  law  and  the 
fact. 

Sec  382.  On  the  trial  of  an  indictment  for  any  other 
offense  than  libel,  questions  of  law  are  to  be  decided  by 
the  court,  saving  the  right  of  the  defendant  to  except 
questions  of  fact  by  the  jury.  And  although  the  jury 
have  the  power  to  find  a  general  verdict,  which  includes 
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questions  of  law  as  well  as  of  fact,  they  are  bound, 
jievertheless,  to  receive  as  law  what  is  laid  down  as  such 
hy  the  court. 

Skc.  383.  In  charging  the  jnry,  the  court  shall  state  whnt  court 
to  them  all  such  nnatters  of  law  as  it  shall  think  neces-  fn^cla^rging 
sary  for  their  information  in  giving  their  verdict.  j"'"^- 

Sec.  384.  Either  party  may  present  to  the  court  any  EUherrartv 
written  charge,  and  re(|uest  that  it  may  be  given.  If  yjructfon^T 
the  court  think  it  correct  and  pertinent,  it  shall  be  ffiven  ;  ^^^vl  ^«  ^^ 
if  nut,  it  shall  be  refused. 

Sec.  385.     Upon  eacJi  charge  so  presented,  and  given  now  conrt 
or  refused,  the  court  shall  endorse  its  decision,  and  shall  f^^'^trn?^^ 
sign  it.     If  part  be  given  and  part  refused,  the  court  lionstojary 
shall  distinguish,  showing  by  the  endorsement  what  part 
of  the  chai'ge  was  given  and  what  ])art  refused. 

Sec.  38().     After  hearing  the  cha^g;,  the  jury  may  How  jnry  to 
either  decide  in  court  or  may  retire  for  deliberation.     If  j!h,wj!^ ;**''*'* 
they  do  not  agree  without  retiring,  one  or  more  othcers  couduct  of. 
must  be  sworn  to  keep  them  together  in  some  private 
and  convenient  place,  and  not  permit  any  person  to  speak 
to  them,  nor  to  speak  to  them  themselves,  unless  it  be  to 
ask  them  whether  they  have  agreed  upon  a  vei'dict,  and 
to  return  them  into  court  when  they  have  so  agreed. 

Sec.  3S7.      When   a   defendant,   having  given    bail,  De»"enfiant 
appears  for  trial,  the  court  may,  in  its  discretion,  at  any  J"  commu^ 
time  after  his  appearance  for  trial,  order  him  to  be  com-  '®^- 
initted  to  the  cu.-tody  of  the  proper  olhcer  of  the  county 
to  abide  the  judgment  or  further  order  of  the  court, 
and  he  shall  be  committed  and  held  in  custody  accord- 
ingly. 

Sec,  388.  A  room  shall  be  provided  by  the  sheriil  of  Room  mu  t 
each  county  for  the  use  of  the  jury  upon  their  retire-  ^^''""^'  ^^ 
ment  for  deliberation,  with  suitable  furniture,  fuel, 
lights  and  stationary,  unless  the  same  have  been  already 
furnished  by  the  county.  The  court  may  order  the 
sheriff  to  do  so,  and  the  expenses  incurred  by  him  in 
carrying  the  order  into  effect,  when  certified  by  the  court, 
shall  be  a  county  charge. 

Sec.  389.     While  the  jury  are  kept  together,  either  proviPion 
during  the  progress  of  the  trial  or  after  their  retirement  wiu^e  deiib- 
for  delil)eration,  they  shall  be  provided  by  the  sheriff,  at  crating, 
the  expense  of  the  county,  with  suitable  and  suOicient 
food  and  lodo:ino^. 

Sec.  390.     upon  retiring  for  deliberation,  the  jury  p»por8 
may  take  with  them  all  papers  (except  depositions)  which  J^/ry  iLlJ^ 
have  been  received  as  evidence  in  the  case,  or  copies  of  t*^*^^'- 
such  parts  of  public  records  or  private  documents  given 
in  evidence  as  ought  not,  in  the  opinion  of  the  court,  to 
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be  taken  from  the  person  having  them  in  possession,  and 
also  the  instructions  of  the  court. 

Sii:c.  391.  The  jury  may  also  take  with  them  notes 
of  the  testimony  or  other  proceedings  on  the  trial  taken 
by  themselves,  or  any  of  them,  hut  none  taken  by  any 
other  person. 

Sec.  392.  After  the  jury  have  retired  for  delibera- 
tion, if  there  be  any  disagreement  between  them  as  to 
any  part  of  the  testimony,  or  if  they  desire  to  be  in- 
formed on  any  point  of  law  arising  in  the  case,  they 
must  reqnire  the  othcer  to  conduct  them  into  court. 
Upon  their  being  brought  into  court,  the  information 
required  shall  be  given  in  the  presence  of,  or  after 
notice  to  the  district  attorney  and  the  defendant,  or  his 
counsel. 

Sec.  393.  If,  after  the  retirement  of  the  jury,  one  of 
them  be  taken  so  sick  as  to  prevent  the  continuance  of 
his  duty,  or  any  other  accident  or  cause  occur  to  prevent 
their  being  kept  for  deliberation,  the  jury  may  be  dis- 
charged. 

Sec.  394:.  Except  as  provided  in  the  last  section,  the 
jury  shall  not  be  discharged  after  the  cause  is  submitted 
to  them  until  they  have  agreed  upon  their  verdict  and 
rendered  it  in  open  court ;  unless  by  the  consent  of  both 
parties,  entered  upon  the  minutes;  or  unless,  at  the  ex- 
piration of  such  time  as  the  court  shall  deem  proper,  it 
satisfactorily  appears  that  there  is  no  reasonable  proba- 
bility that  the  jury  can  agree. 

Sec.  395.  In  all  cases  where  a  jury  are  discharged  or 
prevented  from  giving  a  verdict  by  reason  of  an  accident 
or  other  cause,  except  where  the  defendant  is  discharged 
from  the  indictment  during  the  progi'ess  of  the  trial  or 
after  the  cause  is  submitted  to  them,  the  cause  may  be 
again  tried  at  the  same  or  another  term. 

Sec.  396.  While  the  jury  are  absent  the  court  may 
adjourn  from  time  to  time  as  to  other  business ;  but  it 
shall,  nevertheless,  be  deemed  to  be  open  for  every  pur- 
pose connected  with  the  cause  submitted  to  the  jury 
until  a  verdict  be  rendered  or  the  jury  discharged. 

Sec.  397.  A  ijnal  adjournment  of  the  court  dis- 
charges the  jury. 

Sec.  398.  When  two  or  more  counties  are  joined  for 
judicial  purposes,  the  expenses  accruing  from  the  trial  of 
cases  shall  be  assigned  to  the  county  in  which  the  offense 
was  committed,  for  which  trial  w^as  had. 

Sec.  399.  When  the  jury  have  agreed  upon  their 
verdict,  they  must  be  conducted  into  court  by  the  othcer 
having   them   in  charge.     Their  names  must  then  be 
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called,  and  if  all  do  not  appear,  the  rest  shall  be  dis- 
cliarired  without  2:ivin<j:  a  verdict.  In  such  a  case  the 
cause  may  be  again  tried  at  the  same  or  another  term. 

Sec.  4i)0.  If  the  indictment  be  for  a  felony,  the  de- 
fendant must,  before  the  verdict,  appear  in  person;  if  it 
be  for  a  misdemeanor,  the  verdict  may  be  rendered  in 
his  absence. 

Sec.  401.  If  the  jnry  appear,  they  shall  be  aisked  by 
the  court  or  clerk  whether  they  have  agreed  npon  a 
verdict ;  and  if  the  foreman  answer  in  the  aitirmative, 
they  shall,  on  being  required,  declare  the  same. 

Sec.  402.  The  jury  may  either  render  a  general 
verdict,  or,  when  they  are  in  doubt  of  the  legal  etfect  of 
the  facts  proved,  they  may,  except  npon  an  indictment 
fur  libel,  hnd  a  special  verdict. 

Sec.  403.  A  general  verdict  npon  a  plea  of  "J^ot 
guilty"  is  either  "Guilty"  or  "'Not  guilty,"  which 
imports  a  conviction  or  acquittal  of  the  offense  charged 
in  the  indictment.  Upon  a  plea  of  a  former  conviction 
or  acquittal  of  the  same  offense,  it  is  either  "  For  the 
peo[)le"  or  "  For  the  defendant.  When  the  defendant 
is  acquitted  on  the  gronnd  that  he  ^vas  insane  at  the  time 
of  the  commission  of  the  act  charged,  the  verdict  must 
be  "Not  guilty,  by  reason  of  insanity."  When  the  de- 
fendant is  acquitted  on  the  ground  of  variance  between 
the  indictment  and  the  proof,  the  verdict  mnst  be  "Not 
guilty,  by  reason  of  variance  between  mdictment  and 
proof." 

Sec.  404.  A  special  verdict  is  that  by  which  the  jury 
find  the  facts  only,  leaving  the  judgment  to  the  court. 
It  must  present  the  conclusions  of  fact  as  established  by 
evidence,  and  not  the  evidence  to  prove  them  ;  and  these 
conclusions  of  fact  must  be  so  presented  as  that  nothing 
remains  to  the  court  but  to  draw  conclusions  of  law  upon 
them. 

Sec.  405.  The  special  verdict  must  be  reduced  to 
writing  by  the  jury,  or  in  their  presence  entered  upon 
the  minute 5  of  the  court,  read  to  the  jnry,  and  agreed 
to  by  them  before  they  are  discharged. 

Sec.  406.  The  special  verdict  need  not  be  in  any  par- 
ticular form,  but  shall  be  sufficient  if  it  present  intelli- 
gibly the  facts  found  by  the  jury. 

Sec.  407.  The  court  shall  give  judgment  upon  the 
special  verdict  as  follows : 

First — If  the  plea  be  "not  guilty,"  and  the  fact  prove 
the  defendant  guilty  of  the  offense  charged  in  the  indict- 
ment, or  of  any  other  offense  of  which  he  could  be  con- 
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accordingly ;  bnt  if  the  facts  found  do  not  prove  the 
defendant  guilty  of  the  offense  charged,  or  of  any 
oli'ense  of  which  he  could  be  so  convicted  under  the 
indictment,  judgment  of  acquittal  sliall  be  given. 

Second — If  the  plea  be  a  former  conviction  or  acquit- 
tal of  the  same  offense,  the  court  shall  give  judgment  of 
acquittal  or  conviction,  according  as  the  facts  prove  or 
fail  to  prove  the  former  conviction  or  acquittal. 

Sec.  40S.  If  the  jury  do  not,  in  a  special  verdict^ 
pronounce  affirmatively  or  negatively  on  tiie  facts  neces- 
sary to  enable  the  court  to  give  judgment ;  or  if  they 
find  the  evidence  of  facts  merely,  and  not  the  conclu- 
sions of  facts  from  the  evidence  as  established  to  their 
satisfaction,  the  court  shall  order  a  new  trial. 

Sec.  409.  Whenever  a  crime  is  distinguished  into' 
degrees,  the  jury,  if  they  convict  the  defendant,  must 
find  the  degree  of  the  crime  of  which  he  is  guilty. 

Sec.  410.  On  an  indictment  against  several,  if  the 
jury  cannot  agree  upon  a  verdict  as  to  all,  they  may 
render  a  verdict  as  to  those  in  regard  to-  whom  they  do 
ag*'ee,  ou  which  a  judgment  shall  be  entered  accordingly  ; 
and  the  case  as  to-  the  rest  may  be  tried  by  another  jury. 

Si'C.  411.  When  theie  is  a  verdict  of  conviction  in 
which  it  appears  to  the  court  that  the  jury  have  mis- 
taken the  law,  the  court  may  explain  the  reason  for  that 
O'pinion,  and  direct  the  jury  to  reconsider  their  verdict ; 
and  if  after  such  reconsideration  they  return  the  same 
verdict,  it  must  be  entered  ;  but  when  there  is  a  verdict; 
of  acquittal,  the  court  cannot  require  the  jury  to  i*econ- 
sider  it. 

Skc.  412,  If  the  jury  render  a  verdict  which  is 
neither  general  nor  special,  the  court  may  direct  them 
to  reconsider  it,  and  it  shall  not  be  recorded  until  it  be 
rendered  in  some  form  from  which  if  can  be  clearly 
understood  what  is  the  intent  of  the  jury — whether  to 
render  a  general  verdict,  or  to  find  the  facts  specially, 
and  to  leave  the  judgment  to  the  coOrt. 

Skc.  413,  If  the  jury  persist  in  finding  an  informal 
verdict,  from  which,  however,,  it  can  be  clearly  under- 
stood that  their  intention  i&to  lind  in  favor  of  the  defend- 
ant upon  the  issue,  it  shall  be  entered  in  the  terms  m 
which  it  is  found,  and  the  court  shall  give  judgment  of 
acquittal.  But  no  judgment  of  conviction  can  be  given 
unless  the  jury  find  expressly  against  the  defendant  upon 
the  issue,  or  judgment  be  given  against  him  on  a  special 
verdict. 

Sec.  414.  When  a  verdict  is  rendered,  and  before  it 
is  recorded,  the  jury  may  be  polled,  on  the  requirement 
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of  either  party,  in  which  case  they  shall  be  severally 
asked  whether  it  be  their  verdict,  and  if  any  one  answer 
in  the  negative,  the  jury  shall  be  sent  out  for  further 
deliberation. 

Sec.  415.  When  the  verdict  is  given,  and  is  such  as  verdict,  re- 
the  court  may  receive,  the  clerk  must  immediately  record  ^^^^'^^^  of. 
it  in  full  on  the  minutes,  and  must  read  it  to  the  jury, 
and  inquii-e  of  them  whether  it  be  their  verdict.  If  any 
juror  disagree,  the  fact  must  be  entered  in  the  minutes, 
and  the  lury  again  sent  out;  but  if  no  disagreement  be 
expressed,  the  verdict  is  complete,  and  the  jury  must  be 
discharged  from  the  case. 

Skc.  416.  If  judgment  of  acquittal  be  given  on  a  verdict  of 
general  verdict,  and  the  defendant  be  not  detained  for  p^3ceeSnge 
any  other  legal  cause,  he  must  be  discharged  as  soon  as 
the  verdict  is  given,  except  that  where  the  acquittal  is 
for  a  variance  between  the  proof  and  the  indictment, 
which  may  be  obviated  by  a  new  indictment,  the  court 
may  order  his  detention,  to  the  end  that  a  new  indict- 
ment may  be  preferred  in  the  same  manner  and  with 
like  effect  as  provided  in  sections  371  and  372. 

Sp:c.  417.  If  a  general  verdict  be  rendered  against  ifguiuy, 
the  defendant,  or  a  special  verdict  be  given,  he  must  be  P'^^^*^*^'^^°se 
remanded  if  in  custody;  or  if  on  bail,  he  may  be  com- 
mitted to  the  proper  officers  of  the  county  to  await  the 
judgment  of  the  court  upon  the  verdict.  If  so  commit- 
ted, his  bail  shall  be  exonerated  ;  or  if  money  be  deposit- 
ed instead  of  bail,  it  shall  be  refunded  to  the  defendant* 
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CHAPTEE  X. 
Proceedings  After  Trial  and  Before  Judgment* 

Section  418.  Bill  of  exceptions  by  defendant. 

419.  Must  be  settled  and  signed  within  ten  days. 

420.  What  to  contain. 

421.  When  to  be  aied. 

4'?2.  Written  charges  to  form  part  of  record. 

42.3.  New  trial. 

424.  When  new  trial  may  be  granted. 

425.  When  application  for  new  trial  to  be  made. 

426.  Motion  in  arrest  of  judgment,  on  what  founded. 

428.  When  must  be  made. 

429.  Eflfecf  of  allowing  motion. 

430.  Court  phall  appoint  time  for  pronouncing  judgment. 
4.31.  What  time  to  be  appointed. 

432.  Presence  of  defendant,  when  necessary;  court  to  determin* 
_  degree  of  crime. 
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Section  '133.  Felony,  perpon  convicted  of  to  be  brousht  before  conrt  for 
tcntence. 

ASi.  De'endai't  out.  on  bail  failing  to  appear  ;  bench  warrant. 

435  Warrant  may  be  issued  into  several  cuun.ies. 

43'.).  Bench  warrant,  lorm  of. 

437.  How  served. 

438.  Arrest  of  defendant. 

430,  Proceedings  when  defendant  appears. 

440.  Causes  against  judgment. 

441,  Judgment,  rendit'on  of. 

Mi,  Judgment,    where  deiendant    found    guilty    of  two  or   more 

offeaees. 

443.  Judgment  to  pay  fine  ;  may  order  imprisonment. 

441.  Lien  o;  said  jiirtgu.ent. 

445.  Entry  of  judgmviiit  ;  record,  how  constituted* 

446.  Au^horiiy  lor  execution. 

447.  Execution  on  judgment  for  fine. 

448.  On  judgment  lor  imprisonment. 

449.  On  judgment  for  death. 

450.  Statement  to  be  transmitted  to  Governor; 

451.  Governor  may  require  opinion  of  Supreme  Court. 

452.  Suspension  of  judgment  of  death. 

453.  Inquiry  into  sanity  of  deiendant. 

454.  District  attorney  shall  attend  inquisition ;  may  ie&ue  process 

for  witncs^esJ. 

455.  Certificate  of  inquisition. 

456.  Proceedings  ou  such  inquiry. 

457.  Efiect  of  finding. 

458.  Inquiry  into  pregnancy  o'  female  convict. 

459.  Efiect  of  non  pregnancy  ;  efiect  of  preguancy. 

460.  Samf. 

461.  Proceedings  when  judgment  not  executed. 

402.  Court  shall  inquire  into  fac^s  ;  if  no  legal  reason  against,  shall 
order  execution. 

463.  Death  penalty,  how  inflicted. 

464.  Sherifl["  must  make  re.nrn. 

465.  Appeal,  to  and  irom  what  courts. 

466.  Parties  ou  designated. 

467.  What  may  be  reviewed ^ 

468.  Time. 

4  9.  How  taken. 

470.  Same. 

471.  Same. 

472.  When  deemed  perfect. 

473.  Appeal  by  people  not  to  stay  judgment. 
•174.  Effect  of. 

4^5  Copy  of  record  must  be  transmitted  to  Supreme  Conrt* 

476.  Dismissing  appeal. 

477.  Same. 

478.  Argument  of ;  appellate  court. 
4';9.  S^me. 

480.  Same. 

481.  Defendant  need  not  appear. 
4t'2.  Judgment. 

483.  Extent  of  judgment. 

484.  New  trial,  where  to  be  had. 

485.  Proceedings  o    reversal  of  judgment. 
4?'6.  On  affirmance  of. 

487.  Entry  of  judgment  and  copy. 

488.  Papers  to  remain  in  appellate  court. 

489.  All  further  proceedings  to  be  had  in  court  bclow» 
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Sec.  418.     On  the  trial  of  an  indictment  exceptions  Bin  of  ex 
inay  be  taken  bj  the  defendant  to  a  decision  of   the  de.euciuut.^ 
<;ourt : 

First — In  disallowing  a  challenge  to  the  panel  of  the 
jury,  or  to  an  individual  juror  for  implied  bias. 

Second- — In  admitting  or  rejecting  testimony  on  the 
trial  of  a  challenge  to  a  juror  for  actual  bias. 

Third-^ln  admitting  or  rejecting  testimony,  or  in 
deciding  any  question  of  law  not  a  matter  of  discretion, 
or  in  charging  or  instructing  the  jury  upon  the  law  or 
the  trial  of  the  issue. 

Sec.  419.     A  bill  containing  the  exceptions  must  be  Must  beset- 
settled  and  signed  by  the  judge,  and  tiled  with  the  clerk  Kit'nwTwiih 
within  ten  days  after  the  trial  of  the  cause,  unless  further  i»i  ten  days, 
time  be  granted  by  said  judge,  or  a  judge  of  the  Supreme 
Court. 

Sec.  420.     The   bill   of   exceptions   shall  contain   so  wh.\tto 

,        ^     ,  ,  ,  ,  .      *  .  ,        contain. 

much  ot  the  evidence  only  as  is  necessary  to  present  the 
question  of  law  upon  which  the  exceptions  were  taken  ; 
and  the  jndg3  shall,  upon  the  settlement  of  the  bill, 
whether  agreed  to  by  the  parties  or  not,  strike  out  evi- 
dence or  other  matters  not  material  to  the  questions  to 
be  raised. 

Sec.  421.     The  bill  of  exceptions  must  be  filed  with  when  to  be 

^  \  f      A  •••111         filed. 

the  cleric  ot  the  court  as  soon  as  it  is  signed  by  the 
judge. 

Sec.  422.     When  any  written  charge  has  been  present-  ^!Jr)y",.o 
ed  and  given,  or  refused,  the  question  or  questions  pre-  iorm"panof 
sented  in  such  charge  need  not  be  excepted  to  nor  em-  ^^^^^  ' 
bodied  in  a  bill  of  exceptions ;  but  the  written  charge 
itself,  with  the  endorsement  showing  the  action  of  the 
court,  shall  form  part  of  the  I'ecord,  and  any  error  in  the 
decision  of  the  court  thereon  may  be  taken  advantage  of 
on  appeal,  in  like  manner  as  if  presented  in  a  bill  of 
exceptions. 

Si;c.  423.  A  new  trial  is  a  re-examination  of  the  ^^^^  *^'''"'- 
issue  in  the  same  court  before  another  jury  after  a 
verdict  has  been  given.  It  places  the  parties  in  the  same 
condition  as  if  no  trial  had  been  had.  All  the  testimony 
must  be  produced  anew,  and  the  former  verdict  cannot 
be  used  or  referred  to  either  in  evidence  or  in  argument. 

Sec.  424.     The  court  in  which   a  new  trial  is  had  t^^ffj^^'^Jbe 
upon  the  issue  of  fact  has  power  to  grant  a  new  trial  giameti, 
where  a  verdict  has  been  rendered  against  the  defendant, 
upon  his  application,  in  the  following  cases  only  : 

First — When  the  trial  has  been  had  in  his  absence,  if 
the  indictment  be  for  felony* 
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Second — TVlien  tlie  jury  has  received  any  evidence 
out  of  conrt  other  thaii  tiiat  resulting  from  a  view,  as- 
provide<l  in  section  oT-t. 

Third — When  the  jury  has  separated  without  leave  of 
the  court  after  retiring  to  deliberate  upon  the  verdict,  or 
been  guilty  of  any  misconduct  tending  to  prevent  a  fair 
and  jiist  c*)nsideration  of  the  case. 

Fuitrth — When  the  verdict  has  been  decided  by  lot, 
or  by  any  means  other  than  a  fair  expression  of  opinion 
on  the  part  of  all  the  jurors. 

Fifth — When  the  court  has  misdirected  the  jury  in  a 
matter  of  law. 

Sixth — When  the  Verdict  is  contrary  to  laW'  or  evi- 
dence. 

Seventh — When  new  evidence  is  discovered  material 
to  the  defendant,  and  which  he  could  not,  with  reason- 
able diligence,  have  discovered  and  produced  at  the  trial. 

When  a  motion  for  a  new  trial  is  made  upon  the 
ground  of  newly^discovered  evidence,  the  defendant  must 
produce  at  the  hearing,  in  support  thereof,  the  athdavits 
of  the  witnesses  by  whom  such  evidence  is  expected  to 
be  given ;  and  if  tiitie  is  required  by  the  defendant  to 
procure  such  affidavits,  the  court  may  postpone  the  hear- 
ing of  the  motion  for  such  length  of  time  as,  under  all 
circumstances  of  the  case,  may  seem  reasonable. 

Skc.  425.  The  apph'cation  for  a  new^  trial  must  be 
made  before  the  judgment  is  entered  in  the  case. 

Skc.  42f).  A  motion  in  arrest  of  judgment  is  an  appli- 
cation on  the  part  of  the  defendant  that  no  judgment  be 
rendered  on  a  plea  or  verdict  of  guilty,  or  a  verdict 
against  the  defendant  on  a  plea  of  a  former  conviction  or 
acquittal.  It  may  be  founded  on  any  of  the  defects  in 
the  indictment  mentioned  in  section  285. 

Sec.  427.  The  court  may  also,  on  its  own  view  of  any 
of  these  defects,  arrest  the  judgment  without  motion. 

Sec  428.  The  motion  must  be  made  before  or  at  the 
time  when  the  defendant  is  called  for  judgment. 

Sec  429.  The  effect  of  allowing  a  motion  in  arresf 
of  judgment  is  to  place  the  defendant  in  the  same  situa- 
tion in  which  he  w^as  before  the  indictment  was  found. 

Sec  430.  After  a  plea  or  verdict  of  guilty,  or  after 
a  verdict  against  the  defendant  on  a  plea  of  a  former 
conviction  or  acquittal,  if  the  judgment  be  not  arrested 
or  a  new  trial  granted,  the  court  shall  appoint  a  time 
for  pronouncing  judgment. 

Sec  431.  The  time  appointed  shall  be  at  least  two 
days  after  the  verdict,  if  the  court  intend  to  remain  in 
session  so  long ;  or,  if  not,  as  remote  a  time  as  can 
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reasonably  be  allowed.     But  in  no  case  shall  the  judg- 
ment be  rendered  in  less  than  six  boars  after  the  verdicr. 

Sec.  432.     For  tlie  purpose  of  iudii^inent.  if  the  con-  Presence  of 

viction  be  for  felony,  the  defend, uir  m  ist;  Oe  j)ersonally  uiieiiu'c 

present;  if  it  be  foi-  inisdeineanor,  judi^meiit  may  be  pro-  'c,'^^\Y,l  je. 

nonnc^ed  in  his  absenje.      Up  )i\    a    plea  of  ij^ailtv,  of  a  ^  •"">'"«  <i«- 

crime  distinguished  or  divided   into  d-egrees,  the  coui't  u-.'me. 
must,  before  passing  sentence,  determine  the  degree. 

8i^:o.  433.      When    the    defendant   is   convicted  of  a  l^l"^^/, '^^„,,. 

felony,  if  he  be  in  custody,  the  court  may  direct  the  vicedoiio 

othcerin  whose  custody  he  is  to  hring  him  before  it  for  beioiv'cimit 

judgment,  and  the  officer  shall  do  so.  lursemeuce 

Skc.  434.     If  the  defendant  has  been  discharo-ed  on  Deieud.int 

,     .,  ,  ,  .       ,  .  ,      ,  ,.  ,  <-j  out   ou   bail 

ban,  or  has  deposited  money  instead  tnereot,  and  do  not  iiiim,'  to 
appear  for  judgment  when  his   personal   appearance  is  beucT  war- 
necessary,  the  court,  in  addition  to  the  forfeiture  of  the  '^'^"^* 
recognizance  or  of  the  money  deposited,   may  direct  the 
clerk  to  issue  a  bench  warrant  for  his  arrest. 

Sh:c.  435.    The  clerk,  on  the  application  of  the  district  ^'firnint 

T        1  '  ^     .  /.  -I  -I  may  oe 

attorney,  may,  accordingly,  at  any  time  after  the  order,  i-txie  t  into 

whether  the  court  be  sitting  or  not,  issue  a  bench  warrant  cCuuites. 
into  one  or  more  counties. 

Skc.  4'^0.     The  bench  warrant  shall  be  substantially  Bench  war- 

r    ^^        '  c  ''     rant,  lornv 

\\\  tlie  following  lorm  :  of. 

Territory    of    Idaho, P 
County  of ) 

Tht  People  of  Ihe  United  Stateft  in  the  Territory  of  Idaho  (o  any  Sherijf 
Constable,  Marshal,  or  Polioeman  in  this  Territory  : 

A.  B.,   having  been,  on  ihe day  of A.  D. 

18 duly  convicted  in   the  district  court  of  the  district 

of of  the  crime  of [designating  it  generally] ; 

You  are  therefore  commanded,  Forthwith  to  arrest  the 
above  named  A.  B.,  and  bring  him  before  that  court  for 
judgment;  or,  if  the  court  have  adjourned  for  the  term, 
ttiat  you  deliver  him  into  the  custody  of  the  sheriff  of  the 
countv  of ■ 


*  * 

•j    SEAL.     (■ 


Given  under  my  hand,  with  the  seal  of  the 

said  Court  affixed,  this  the  day 

of A.  D.  18 

By  order  of  the  Court, 

E.  F.,  Clerk. 


How  served* 


Sec.  437.  The  bench  warrant  may  be  served  in  any 
county  in  the  same  manner  as  a  warrant  of  arrest,  except 
that  when  served  in  another  county  it  need  not  be  en* 
dorsed  by  a  magistrate  of  that  county. 

Sec.  438.     Whether  the  bench  warrant  be  served  in  Arrest  of 
the  county  in  which  it  was  issued  or  in  another  county,  ^^^fe'^^^o^' 
the  officer  shall  arrest  the  defendant  and  bring  him 
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before  the  court  or  commit  him  to  the  officer  ntentioned 
in  the  warrant,  according  to  the  command  thereof. 

Skc.  489.  When  the  defendant  appears  for  judg- 
ment, he  si  tall  be  informed  l»y  the  court,  or  by  the  cleik 
under  its  direction,  of  the  nature  of  the  indictment,  and 
of  his  plea,  and  the  verdict,  if  any  there  are;  and  shall 
be  asked  whether  he  have  any  legal  cause  to  show  why 
judgment  should  not  be  pronounced  agaiUvSt  him. 

Skc.  440.  He  mav  show  for  cause  au^ainst  the  judo:- 
ment — 

First-  -That  he  is  insane ;  and  if,  in  the  opinion  of 
the  court,  there  be  reasonable  grounds  for  believing  him 
to  be  insane,  the  question  of  his  insanity  shall  be  tried  as- 
provided  in  sections  567  to  570,  both  inclusive.  It  upon 
the  trial  of  that  question  the  jury  find  that  he  is  of  sound 
mind,  judgment  shall  be  pronounced  ;  but  if  they  tind 
him  insane,  he  shall  be  connnitted  to  the  custody  of  some 
pi'oper  and  suitable  person  until  he  become  sane,  and 
when  notice  is  given  of  that  fact,  as  provided  in  section 
574,  he  shall  be  brought  before  the  court  for  judgment. 

Second — That  he  has  good  cause  to  offer  either  in 
arrest  of  judgment  or  for  a  new  trial,  in  which  case  the 
court  may,  in  its  discretion,  order  the  judgment  to  be 
deferred,  and  proceed  to  decide  upon  the  motion  in 
arrest  of  judgment  or  for  a  new  trial. 

Skc.  441.  If  no  suHicient  cause  be  alleged  or  appears 
to  the  court  why  judgment  should  not  be  pronounced, 
it  shall  thereupon  be  rendered. 

Sec.  442.  If  the  defendant  has  been  convicted  of 
two  or  more  offenses  before  judgment  on  either,  the 
judgment  may  be  that  the  imprisonment  upon  any  one 
may  commence  at.  the  expiration  of  the  imprisonment 
upon  any  or  her  of  the  offenses. 

Skc.  443.  A  judgment  that  the  defendant  pay  a  fine' 
may  also  direct  that  Le  be  imprisoned  until  the  tine  be 
satislied,  specifying  the  extent  of  the  imprisonmentv 
which  shall  not  exceed  one  day  for  every  two  dollars  of 
the  tine,  or  in  that  proportion. 

Seo.  444.  A  judgment  that  the  defendant  shall  pay' 
a  fine  shall  constitute  a  lien  in  like  manner  as  a  judg-- 
ment  for  money  rendered  in  a  civil  action. 

Skc.  445.  When  the  judgment  upon  conviction  is 
rendered,  the  clerk  shall  enter  the  same  in  the  minutes, 
seating  brieflv  the  offense  for  which  the  conviction  has' 
been  had,  and  shall,  within  five  davs,  annex  toirether  and 
file  the  following  papers,  which  shall  constitute  the 
record  of  the  action  ; 
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F'irst—K  copy  of  the  minutes  of  any  cliallenge  which 
may  hav-e  been  interposed  by  the  defendant  to  the  panel 
of  the  grand  jury  or  to  any  individual  grand  juror,  and 
the  proceedings  thereon. 

Second — The  indictment,  and  a  copy  of  the  minutes 
of  the  plea  of,  or  demurrer. 

Third — A  copy  of  the  minutes  of  any  challenge  which 
may  have  interposed  to  the  panel  of  the  trial  jury  or  to 
an  individual  juror,  and  the  proceedings  thereon. 

Fourth — A  copy  of  the  minutes  of  the  triah 

Fifth — A  copy  of  the  minutes  of  the  judgment. 

Sixth — The  bill  of  exceptions,  if  there  be  one. 

Seventh — The  written  charges  asked  of  the  court,  if 
there  be  any. 

Eighth — A  copy  of  all  the  charges  given  and  refused, 
and  the  endorsements  thereon. 

Skc.  446.     When  a  judgment  has  been  pron  )unce  1,  a    Authority 
certitied  copy  of  the  entry  thereof  in  the  minutes  shall  be   uon*?^^'^"* 
forthwith  furnished   to  the  oliicer  whose  duty  it  is  to 
execute  the  judgment,  and  no  other  warrant  or  authority 
is  necessary  to  justify  or  require  the  execution  thereof, 
except  when  judgment  of  death  is  rendered. 

Sec  447.     If  the  judgment  be  for  a  tine  alone,  exe-   Fxpruiion 
cution  may  be  issued  thereon  as  on  a  judgment  in  a  civil   mcnt'iurfiue 
action. 

Sec  448.     If  the  judgment  be  imprisonment,  or  a  fine  rtijudi- 
and  imprisonment  until   it   be  satished,  the    defendant  jln^onmelTt' 
shall  forthwith  be  committed  to  the  custody  of  the  ])roper 
oliicer,  and  by  him  detained  until  the  judgment  be  com- 
plied with. 

Sec  449.  When  judgment  of  death  is  rendered,  a  on  jud^- 
warrant,  signed  by  the  judge  and  attested  by  the  clerk,  Sh!*^"^ 
under  the  seal  of  the  court,  shall  be  drawn  and  delivered 
to  the  sheriff  It  shall  state  the  conviction  and  judg- 
ment, and  appoint  a  day  on  which  the  judgment  shrdl  be 
executed,  which  shall  not  be  l^ss  than  thirty  nor  more 
than  sixty  days  from  the  time  of  the  judgment. 

Sec  450.     The  judge  of  the  court  at  which  a  con  vie-  sutement 
tion  requiring  judgment  of  death  shall  have  been  had,   minecrio*" 
shall,  immediately  after  the  conviction,  transmit  to  the  ^t^vernor. 
Governor,  by  mail  or  otherwise,  a  statement  of  the  con- 
viction and  judgment,  and  of  the  testimony  given  at  the 
trial. 

Sec  451.     The  Governor  may  thereupon  require  the  Governor 
opinion  of  the  justices  of  the  Supreme  (Jourt  and  the  opInS'oJ* 
district  attorneys  of  the  several  judicial  districts,  oi'  any  supreme 
of  them,  upon  the  statement  as  furnished. 
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Sec.  452.  No  judge,  court  or  officer  other  than  the 
Governor  can  suspend  the  execution  of  a  judgment  of 
death,  except  the  sheritf,  as  provided  in  the  seven  suc- 
ceed! nj^  sections,  unless  an  appeal  be  taken.  Wlien  an 
appeal  has  been  taken  from  a  judgment  of  death,  the 
appelate  court,  and  any  judge  thereof  in  vacation,  mny 
suspend  the  execution  until  the  appeal  is  heard  and  deter- 
mined. 

Sec.  453.  If  after  judgment  of  death  there  be 
good  reason  to  suppose  that  the  defendant  has  become 
insane,  the  sheriff  of  the  county,  with  the  concurrence  of 
the  judge  of  the  court  by  whicli  the  judgment  was  ren- 
dered, may  summon  a  jury  of  twelve  persons  to  inquire 
into  the  supposed  insanity,  and  shall  give  immediate 
notice  thereof  to  the  clistrict  attorney. 

Skc.  454.  The  district  attorney  shall  attend  the  inqui- 
sition, and  may  produce  witnesses  before  the  jui'y,  for 
which  purpose  he  may  issue  process  in  the  same  manner 
as  for  witnesses  to  attend  before  the  grand  jury;  and 
disobedience  thereto  may  be  punished  in  like  manner  as 
disobedience  to  process  issued  by  that  court. 

Sec.  455.  A  certificate  of  the  inquisition  shall  be 
signed  by  the  jurors  and  the  sheriff,  and  filed  with  the 
clerk  of  the  court  in  which  the  conviction  was  had. 

St:c.  456.  If  it  be  found  by  the  inquisition  that  the 
defendant  is  sane,  the  sheriff  shall  execute  the  judg- 
ment ;  but  if  it  be  found  that  he  is  insane,  the  slieriff 
shall  suspend  the  execution  of  the  judgment  until  he 
receive  a  warrant  from  the  Governor  or  from  the  judge 
of  the  court  by  whicli  the  judgment  was  rendered, 
directing  the  execution  of  the  judgment. 

Sec.  457.  If  the  inquisition  find  that  the  defendant 
is  insane,  the  sheriff  shall  immediately  transmit  the  same 
to  the  Governor,  who  may,  wdien  the  defendant  becomes 
sane,  issue  a  warrant  appointing  a  day  for  the  execution 
of  the  judgment. 

Skc.  458.  If  there  be  good  reason  to  suppose  that  a 
female  asrainst  whom  a  iudo^ment  of  death  is  rendered  is 
pregnant,  the  sheriff  of  the  county,  with  the  concurrence 
of  the  judge  of  the  court  by  which  the  judgment  was 
rendered,  may  summon  a  jurv  of  three  pliysicians  to 
inquire  into  the  supposed  pregnancy.  Immediate  notice 
thereof  shall  be  given  to  the  district  aftorney,  and  the 
provisions  of  sections  454  and  455  shall  irovern  the  pro- 
ceedings of  the  inquisition. 

Skc.  459.  If  it  be  found  by  the  inquisition  that  such 
female  is  not  pregnant,  the  sheriff  shall  execute  the  judg- 
ment ;  if  it  be  found  that  she  is  pregnant,  the  sheriff 
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«liall  snspeTid  the  execution  of  the  judgment,  and  trans- 
mit the  inquisition  to  the  Governor. 

Sec.  4()U.  When  the  Governor  is  satisfied  that  such 
female  is  no  longer  pregnant,  he  may  issue  his  warrant 
appointing  a  day  for  the  execution  of  the  judgment. 

Sec.  461.  If  for  any  reason  a  judgment  of  death  shall 
not  have  been  executed,  and  the  same  remain  in  force, 
the  court  in  which  the  conviction  was  had,  on  the  appli- 
cation of  the  district  attorney,  shall  order  the  defendant 
to  be  brought  before  it ;  or  if  he  be  at  large,  a  warrant 
for  his  apprehension  may  be  issued. 

Sec.  462.  Upon  the  defendant  being  brought  before 
the  court,  it  shall  inquire  into  the  facts;  and  if  no  legal 
reason  exists  against  the  execution  of  the  judgment,  shall 
make  an  order  to  the  sheriff  of  the  proper  county  to  exe- 
cute the  judgment  at  the  time  specilied  therein,  and  the 
sheriff  shall  execute  the  judgment  accordingly. 

Sec.  408.  The  punishment  of  death  shall  be  inflicted 
by  hanging  the  defendant  by  the  neck  until  he  be  dead, 
which  judgment  must  be  executed  within  the  walls  or 
yard  of  a  jail  or  penitentiary,  or  some  convenient  private 
place  in  the  county.  The  sheriff  of  the  county  must  be 
present  at  the  execution,  when  had  in  the  county  jail  or 
county ;  and  when  had  in  the  Territorial  prison,  the 
marshal  or  warden,  or  the  officer  into  wliose  custody  he 
is  delivered,  shall  be  present,  and  must  invite  the  pres- 
ence of  a  physician,  the  district  attorney  of  the  county, 
and  at  least  twelve  reputable  citizens,  to  be  selected  by 
him ;  and  he  shall,  at  the  request  of  the  defendant, 
permit  such  ministers  of  the  gospel,  not  exceeding  two, 
.a&  the  defendant  may  name,  and  persons,  relatives  or 
friends,  not  to  exceed  five,  to  be  present  at  the  execu- 
tion, together  with  such  peace  otficers  as  he  may  think 
^expedient  to  witness  the  execution.  J3ut  no  other  per- 
-sons  than  those  mentioned  in  this  section  can  be  present 
at  the  execution,  rjor  can  any  person  under  age  be 
-allowed  to  witness  the  same. 

Sec.  404.  After  the  execution  the  sheriff  or  officers 
who  shall  have  performed  the  duty  of  executing  the 
judgment  mu>t  make  a  return  upon  the  death  warrant 
showing  the  time,  mode  and  manner  in  which  it  was 
executed. 

Shi^.  465.  The  party  aggrieved  in  a  criminal  action, 
whether  on  the  part  of  the  |.»eople  or  on  the  part  of  the 
•defendant,  shall  have  the  right  to  appeal  as  follows: 

jFirst — To  the  district  court  of  the  county,  from  a 
final  judgment  only  of  the  probate  and  justices'  courts 
of  the  same  county  whenever  the  penalty  imposed  by  the 
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jiirlgment  of  the  court  amounts  to  tlie  sum  of  thirty  dol- 
lars, exchisive  of  the  costs  of  prosecution,  or  when  the 
judgment  of  the  court  imposes  a  term  of  imprisonment 
in  the  county  jail  for  a  period  of  over  thirty  days. 

Second — To  the  8uj)reme  Court,  Irom  a  hnal  judg- 
ment of  the  district  court  in  all  criminal  cases  when  the 
judgment  of  tlie  court  ini poses  a  line  exceeding  the  c-um 
of  one  hundred  dollars,  exclusive  of  the  costs  of  the  pros- 
ecution, oi*  when  such  judgment  is  for  imprisonment  in  the 
county  jail  for  a  period  of  over  lifty  days;  also  fi'om  aii 
order  of  the  district  court  allowing:  a  demurrer  iJ^i-antinir 
or  refusing  a  new  trial.  The  appeal  to  the  bupreme 
Court  from  the  district  court  shall  be  on  questions  of 
law  alone. 

Sec.  tK)!).  The  ]»arty  appealing  shall  be  known  as. 
the  "appellant,"  and  the  adverse  p  irty  as  the  "re- 
spondent." 

8eu.  4t)7.  Upon  the  appeal,  any  decision  of  the  court 
in  an  intermediate  order  or  proceeding  forming  a  part 
of  the  record  \\\^\  be  reviewed. 

IS  EC.  468.  An  appeal  must  be  taken  within  sixty 
days  after  the  judgment  was  rendered. 

8kc.  4()1).  An  appeal  may  be  taken  by  the  service 
of  a  U'.'tice  in  writing  on  the  clerk  of  the  court  in  which 
the  action  was  tried,  stating  that  the  appellant  appeals, 
from  the  judgment. 

Skc.  470.  If  the  appeal  be  taken  by  tlie  defendant,  a 
similar  notice  must  be  served  on  the  district  attorney. 

!Seo.  471.  If  it  be  taken  by  the  peo-ple,  a  similar 
n  ^tice  must  be  served  on  the  defendant,  if  he  be  a  resi- 
dent of  the  county;  if  not,  on  the  counsel  (if  any)  who 
shall  appear  for  him  on  the  trial,  if  he  be  living  within. 
the  county.  If  such  service,  after  due  dilligence,  can- 
not be  made,  the  appellate  c  >urt,  upfMi  proof  thei*eof, 
shall  make  an  order  for  the  publication  of  the  notice  in 
some  newspaper,  and  for  such  time  as  it  may  deem  proper. 

■Sec.  472.  At  the  expiration  of  the  time  appointed 
for  the  publication,  on  filing  an  affidavit  of  the  publica- 
tion, the  appeal  shall  be  deemed  perfected. 

Sec.  473.  An  appeal  taken  by  the  people  shall  in  no 
case  stay  or  affect  the  operation  of  a  judgment  in  favor 
of  the  defendant. 

Sec.  474.  No  appeal  from  a  judgment  of  conviction^ 
unless  it  be  one  iujposing  a  fine  only,  or  of  death,  shall 
stay  the  execution  of  the  judgment;  but  the  defend- 
ant if  in  custody,  shall  remain  in  custody,  to  abide  the 
judgment  on  the  appeal,  unless  admitted  to  bail,  as  pre- 
scribed in  section  501. 


CRIMINAL   PRAOTICE  ACTT. 


433 


Sec.  475.  Upon  the  appeal  being  taken,  the  clerk 
with  whom  the  notice  of  appeal  is  tiled  mutt,  within  ten 
days  thereafter,  without  charge,  transmit  to  the  clerk  of 
the  Supreme  Court  a  copy  of  the  notice  of  appeal  and  of 
the  record. 

Sec.  476.  If  the  appeal  be  irregular  in  any  substan- 
tial particular,  but  not  otherwise,  the  appellate  court 
may,  on  any  day  in  term,  on  motion  of  the  respon- 
dent,  upon  five  days  notice,  with  copies  of  the  papers  upon 
which  the  motion  is  founded,  order  the  same  to  be  dis" 
missed. 

Sec.  477.  The  court  may  also,  upon  like  motion, 
dismiss  the  appeal,  if  the  return  be  not  made  as  provi- 
ded in  section  475,  unless  for  good  cause  it  enlarge  the 
time  for  that  purpose. 

Sec.  478.  All  appeals  in  criminal  cases  shall  be  tried 
and  determined  at  the  first  term  of  the  appellate  court 
after  the  record  is  filed,  or  as  soon  thereafter  as  the  same 
can  be  heard. 

Sec.  479.  Judgment  of  afiirmance  may  be  granted 
without  argument,  if  the  appellant  fail  to  appear ;  but 
judgment  of  reversal  can  only  be  given  upon  argument, 
though  the  respondent  fail  to  appear. 

Sec  480.  tlpon  the  argument  of  the  appeal,  if  the 
ofiense  be  punishable  with  death,  two  counsel  shall  be 
heard  on  each  side  if  they  desire  it ;  in  any  other  case  the 
court  may,  in  its  discretion,  restrict  the  argument  to  one 
counsel  on  each  side. 

Sec.  481.  The  defendant  need  not  appear  in  the  ap- 
pellate court. 

Sec  482.  After  hearing  the  appeal,  the  court  shall 
give  judgment  without  regard  to  technical  error  or 
defect,  which  do  not  affect  the  substantial  rights  of  the 
parties. 

Sec  483.  The  appellate  court  may  reverse,  affirm  or 
modify  the  judgment  appealed  from,  and  may,  if  nec- 
essary or  proper,  order  a  new  triaL 

Sec  484,  W  hen  a  new  trial  is  ordered,  it  must  be 
directed  to  be  had  in  the  court  of  the  district  from  which 
the  appeal  was  taken. 

Sec  485.  If  a  judgment  against  the  defendant  be 
reversed  without  ordering  a  new  trial,  the  appellate 
court  shall  direct,  if  he  be  in  custody,  that  he  be  dis- 
charged therefrom ;  or  if  he  be  admitted  to  bail,  that  his 
bail  be  exonerated ;  or  if  money  be  deposited  instead  of 
bail,  that  it  be  refunded  to  the  defendant. 

Sec  486t     On  a  judgment  of  affirmance  against  the 
(28) 
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defendant,   the  original  judgment,  shall  be  carried  into 
execution,  as  the  appellate  court  shall  direct. 
Entry  of  Sec.  487.     When  the  judgment  of  tlic  appellate  court 

amf  copy,  is  given,  it  shall  be  entered  in  the  minutes,  and  a  certi- 
fied copy  of  the  entry  shall  be  forthwith  remitted  to  the 
clerk  of  the  court  from  which  the  appeal  was  taken. 
Papers  to  Sec.  488.  The  papers  returned  to  the  appellate  court 
a^^eiiate^  shall  there  remain  of  record,  and  shall  not  be  remitted 
court.  ^Q  |.jjg  court  below. 

All  further        Sec.  489.     After  the  Certificate  of  judgment  hag  been 
Fngrto  be     remitted,  as  provided  in  section  487,  the  appellate  court 
court  below  ^^^^^  ^^^^  ^^  further  jurisdiction  of  the  appeal,  or  of  the 
proceedings  thereon,  and  all  orders  which  may  be  neces- 
sary to  carry  the  judgment  into  effect    shall  be  made  by 
the  court  to  which  the  certificate  is  remitted. 


CHAPTER  XL 
Bail. 

Section  490.  Bail  defined. 

491.  Taking. 

492.  When  not  admitted  to. 

493.  Admission  to. 

494.  Indiscretion,  notice  necessary. 

496.  Defendant  admitted  to  bail,  how. 

497.  After  conviction  on  appeal. 

498.  Held  to  answer. 

499.  How  put  in;  recognizance,  form  of. 

500.  Qualification  of ;  justification  of. 

501.  Bail  shall  justify  by  affidavit. 

502.  Court  shall  examine  as  to  sufficiency. 

503.  On  indictment  before  conviction. 

504.  Offense  capital,  defendant  to  be  delivered  into  custody- 
SOS.  Shall  be  held  by  sheriff,  unless  writ  of  habeas  corpus. 

506.  Bail,  how  put  in;  recognizance,  form  of. 

507.  Qualifications  and  justifications  of. 

508.  Bail  on  appeal,  order  for. 

509.  Notice  of  application  for. 

510.  Qualifications  and  recognizance. 

511.  Deposit  in  lieu  of  bail. 

512.  Deposit,  in  exoneration  of  bail. 

513.  HoWideposit  applied. 

514.  Bail  may  surrender  defendant. 

515.  How  bail  may  surrender  defendant  and  be  exonerated. 

516.  Bail  may  arrest  defendant. 

517.  Surrender  and  deposit. 

518.  When; deposit  or  recognizance  forfeited. 

519.  Discharge  of  forfeiture. 

520.  Action  on  recognizance. 

521.  Paymcpt  of  deposit  to  county  treasurer,         , 
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SECTION  522,  When  defendant  may  be   re  committed  after  bail. 

5i3  Order  lor  re-commitment  what  to  contain. 

524.  Arrest  on  euch  order. 

525.  Committed,  when. 

526.  Amount  of  bail  to  be  specified. 
52T.  Who  may  take  bail  in  such  cases. 

528.  Form  of  recognizance  o.:  complaint. 

529.  Qualifications  of  bail. 

Sec.  490.     Admission  to  bail  is  the  order  of  a  compe-  Ban  de- 
tent court  or  magistrate  that  the  defendant  is  discharged  ^^^^' 
from  actual  custody  upon  bail. 

Sec.  401.  The  taking  of  bail  consists  in  the  accept-  Taking, 
ance  by  a  competent  court  or  magistrate  of  the  under- 
taking of  sufficient  bail  for  the  appearance  of  the  defen- 
dant, according  to  the  terms  of  the  recognizance,  or  that 
the  bail  will  j^ay  to  the  people  of  the  United  States  of 
the  Territory  of  Idaho   a  specified  sum. 

Sec.  402.     A  defendant  charged  with  an  offense  pun-  when  not 
ishable  with  death  cannot  be  admitted  to  bail,  when  the  J^"^^^^^^ 
proof  of  his  guilt  is  evident  or  the  presumption  thereof 
great.     The  hnding  of    an  indictment   does  not  add  to 
the  strength   of  the  proof  or  the  presumptions   to   be 
drawn  therefrom. 

Sec.  403.     If  the  charge  is  for  any  other  offense,  than  Admission 
the  one  in  the  preceeding  section — the  defendant  maybe  *^' 
admitted  to  bail  before  conviction,  as  a  matter  of  right. 

Sec  404.     When  the  admission  to  bail  is  a  matter  of  indiscre- 
discretion,   the  court   or   officer  by  whom  it    may   be  necessary!^ 
ordered,   shall  require  such  notice  of    the    application 
therefor  as  he  may  deem  reasonable  to  be  given  to  the 
district  attorney  of  the  county  where  the  examination  is 
had. 

Sec  405.  After  conviction  of  an  offense  not  pun- 
ishable with  death,  a  defendant  M  ho  has  appealed  may  be 
admitted  to  bail :  " 

jFirst — As  a  matter  of  right,  where  the  appeal  is  from 
a  judgment  imposing  a  line  only. 

Second — As  a  matter  of  discretion  as  provided  in  sec- 
tion 492. 

Sec  40G.     Before  conviction  a  defendant  may  be  ad-  Defendant 

^  ' Li.     ^  i.      y     '\  admitt^od  to 

mittedto  bail :  baii,  how. 

First — For  his  appearance  before  a  inagisti-ate,  on  the 
examination  of   the  charge,  before  being  held  to  answer. 

Second. — To  appear  at  the  court  to  w^hich  the  magis- 
trate is  required  ;:o  return  the  depositions  and  statement, 
upon  the  defendant  being  held  to  answer  after  the  exam- 
ination. 

Third — After  indictment,  either  before  the  bench  war- 
rant is  issued  for  his  arrest,  or  upon  an  order  of  the  court 
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committing  or  enlarging  the  amount  of  bail,  or  upon  his 
being  surrendered  by  his  bail  to  answer  the  indictment  in 
the  court  in  which  it  is  found,  or  to  which  it  may  be 
sent  or  removed  for  trial. 
After  con-  Seo.  497.  After  conviction  and  upon  an  appeal,  the 
Ippeah  °"    defendant  may  be  admitted  to  bail  as  follows  : 

First — ^If  the  appeal  be  from  a  judgment  imposing  a 
fine  only,  on  the  recognizance  of  bail  that  he  will  pay 
the  same  or  such  part  of  it  as  the  appellate  court  may 
direct,  if  the  judgment  be  affirmed  or  modified,  or  the 
appeal  dismissed. 

Second — :If  judgment  of  imprisonment  has  been  given, 
that  he  will  surrender  himself  in  execution  of  the  judg- 
ment, upon  its  being  affirmed  or  modified,  or  upon  the 
appeal  being  dismissed. 
Held  toftp-      Sec.  498.    When  the  defendant   has  been  held  to 
"^®''  answer,  as  provided  in  section  160,  the  admission  of  bail 

may  be  by  the  magistrate  by  whom  he  is  so  held,  or  by 
any  magistrate  who  has  power  to  issue  the  writ  of  hdbem 
corpus. 
How  put  in;      Sec,  499.    Bail  is  put  in  by  a  written  recognizance, 
zanclj  form  cxccuted  by  two  Sufficient  sureties,  (with  or  without  the 
p'*  defendant,  in  the  discretion  of  the  court  or  magistrate,) 

and  acknowledged  before  the  court  or  magistrate  in  sub- 
stantially the  following  form : 


An  Order  having  been  n^ade  on  the day  of- 

A.  D.  18 — ,  hy  A.  B.,  a  [state  the  judge  and  court]  of 


[eras  the  case  may  be],  that  C.  D.   be  held  to  answer  upon 
a  charge  of  (stating  briefly  the  nature  of  the  offense),  upon 

which  he  has  been  duly  admitted  to  bail  in  the  sum  of 

dollars. 

"We,  E.  F.,  and  G.  H.,  [stating  their  place  of  residence], 
hereby  undertake  that  the  above  named  C.  D.,  shall  appear 
and  answer  the  charge  above  mentioned,  in  whatever  court 
it  may  be  prosecuted,  and  shall  at  all  times  render  himself 
amenable  to  the  orders  and  processes  of  the  courts,  and,  if  con- 
victed, shall  appear  for  judgment,  and  render  himself  in 
execution  thereof,  or  if  he  fail  to  perform  either  of  those 
conditions,  that  we  will  pay  to  tne  people  of  the  United 

states  of  the  Territory  of  Idaho,  the  sum  of dollars, 

[inserting  the  sum  in  which  the  defendant  is  admitted  to 
pail.] 

SSn  ^of^-us-      ^^^*  ^^^*     '^^^  qualifications  of  bail  are  as  follows : 

tificationof.      ^irst — Each  of  them  must  be  a  resident  within  the 

Territory;   but  the   court  or  magistrate  may  refuse  to 

accept  any  person  as  a  bail  who  is  not  a  resident  of  the 

county  where  the  bail  is  ofiered. 

Second — They  must  each  be  worth  the  amount  speci- 
fied in  the  recognizance,  exclusive  of  property  exempt 
from  executiow  j  but  the  court  or  magistrate,   on  taking 
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bail,  may  allow  more  than  two  bail  to  justify  severally  iii 
amounts  less  than  that  expressed  in  the  recognizance,  if 
the  whole  justification  be  equivalent  to  that  of  two  suffi- 
cient bail. 

Sec.  501.     The  bail  shall,  in  all  cases,  justify  by  affi-  fufify  S? 
davit,  taken  before  the  court  or  magistrate,  as  the  case  affidavit, 
may  be.    The  affidavit  must  state  that  they  each  possess 
the  qualifications  provided  in  section  500. 

Sec.  502.     The  court  or  magistrate  may   thereupon  e^^m-®^*" 
further   examine  the  bail,  upon  oath,  concerning  their  to  sufieieri- 
sufficrency,  in  such  a  manner  as  the  court  or  magistrate  ^^' 
may  deem  proper. 

•     SeC.  503.     W  hen  the  offense  charged  in  the  indict-  on  indict- 
ment is  not  capital,  the  officer  serving  the  bench  warrant  cenvictlon. 
shall,  if  required,  take  the  defendant  before  a  magistrate 
in  the  county  in  which  it  is  issued,  or  in  which  he  is 
arrested,  for  the  purpose  of  giviilg  bail,  as  prescribed  in 
sections  261  and  264:. 

Sec.  504.     If  the  offense  charged  in  the  indictment  be  ftS'Sn?" 
capital,  the  officer  arresting  the  defendant  shall  deliver  ^ant  to  be 
him  into  custody  according  to  the  command  of  the  bench  into^Stto- 
warrant,  as  ptescribed  in  section  255.  ^^' 

Sec.  505.     Where  the  defendant  is  so  delivered  into  ?^,*"  J® 
custody  he  shall  be  held  by  the  sheriff,  unless  admitted  8heriflf,^un- 
to  bail  on  examination,  upon  a  Writ  of  habeas  corpus.        habeZ^a)r- 

Sec.  506.     The  bail  must  be  put  in  by  a  writteli  under-  ^^[j  ^^^ 
taking  executed  by  two  sufficient  sureties,  (with  or  with-  put  in;  rec- 
out  the  defendant,  in  the  discretion  of  the  court  or  mag-  t^lf^^^ 
istrate),  and  acknowledged  before  the  court  or  magis- 
trate, in  substantially  the  following  form : 

An  Indictment  having  been  found  on  the day  of 

A.  D.   eighteen  hundred  and ,  in  the  court  of 


the  district  of-^ [as  the  case  may  be,]   charging  A.  B. 

with  the  crime  of  (designating  it  generally),  and  he  having 
been  duly  admitted  to  bail  in  the  sum  of— —  dollars. 

"We,  C.  D.  and  E.  F.  [stating  their  place  of  residence,] 
hereby  undertake  that  the  above  named  A.  B.  shall  appear 
and  answer  the  indictment  above  mentioned  in  whatever 
court  it  may  be  prosecuted,  and  shall  at  all  times  render 
himself  amenable  to  the  orders  and  processes  of  the  court, 
and  if  convicted,  shall  appear  for  judgment,  and  render 
himself  in  execution  thereof;  or,  if  he  fail  to  perform  either 
of  these  conditions,  that  we  will  pay  to  the  people  of  the 

United  States,  of  the  Territory  of  Idaho,  the  sum  of 

dollars  [inserting  the  sum  in  which  the  defendant  is  held 
to  bail]; 

Sec;  507.  The  provisions  contained  in  sections  500  Qaaiificd- 
and  502,  both  inclusive,  in  relation  to  bail,  shall  apply  jSca^ 
to  the  qualifications  of    the  bail,  and  to  all   the    pro-  '^^^^  ®'' 
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ceediugs  respecting  the  putting  in  and  justifying  of  bail 
and  incident  thereto. 

Skc.  508.  In  the  cases  in  wliich  the  defendant  inaj 
be  admitted  to  bail,  upon  an  appeal,  as  provided  in  sec- 
tion 495,  the  order  admitting  him  to  bail  may  be  made 
by  any  magistrate  having  the  power  to  issue  a  writ  of 
habeas  corpus. 

Sec.  509.  When  the  admission  to  bail  is  a  matter  of 
discretion,  the  court,  or  officer  by  whom  it  may  be 
ordered,  shall  require  such  notice  of  the  application 
therefor  as  he  may  deem  reasonable,  to  be  given  to  the 
district  attorney  of  the  county  in  which  the  verdict  or 
judgment  was  originally  rendered. 

Sec.  5  LO.  The  bail  must  possess  the  qualifications, 
and  must  be  i)ut  in  all  respects  as  above  provided,  except 
that  the  above  condition  of  recognizance  shall  be  to  the 
effect  that  the  defendant  will  in  all  respects  abide  the 
orders  and  judgment  of  the  appellate  court  upon  the' 
appeal . 

Sec.  511.  The  defendant,  at  any  time  after  an  order 
admitting  him  to  bail,  may  deposit  with  the  clerk  of  the 
court  in  wdiich  he  is  held  to  answer  the  sum  mentioned 
in  the  order;  and  upon  delivering  to  the  officer  in  whose 
custody  he  is,  a  certificate  of  the  deposit,  he  shall  be  dis- 
charged from  custody.  This  may  be  done  instead  of 
giving  bail. 

Sec.  512.  If  the  defendant  has  given  bail,  he  may  at 
any  time  before  the  forfeiture  of  the  recognizance,  in 
like  manner  deposit  the  sum  mentioned  in  the  recogni- 
zance, and  upon  the  deposit  being  madcj  the  bail  shall  be^ 
exonerated . 

Sec.  513.  When  money  has  been  deposited,  if  it 
remain  ou  deposit  at  the  time  of  a  judgment  for  the 
payment  of  a  fine,  the  clerk  shall,  under  the  direction  of 
the  court  apply  the  money  in  satisfaction  thereof  ;  and 
after  satisfying  the  fine  and  costs,  shall  refund  the  sur- 
plus, if  any,  to  the  defendant. 

Sec  514.  At  any  time  before  the  forfeiture  of  the 
recognizance,  the  bail  may  surrender  the  defendant  in 
their  exoneration,  or  he  may  surrender  himself  to  the 
officer  to  whose  control  he  was  committed  at  the  time  of 
giving  bail,  in  the  following  manner  : 

Sec.  515.  A  certified  copy  of-  the  recognizance  of 
bail  shall  be  delivered  to  the  officer  who  shall  detain  the 
defendant  in  his  custody  thereon  as  upon  a  commitment, 
and  shall,  by  a  certificate  in  writing,  acknowledge  the 
surrender. 

fSecqnd — Upon  a  recognizance  and  a  certificate  of  the 
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officer,  the  court  in  which  the  action  is  pending  tnay,  Upon 
notice  of  five  days  to  the  district  attorney  of  the  district, 
with  a  copy  of  the  recognizance  and  certificate,  order 
that  the  bail  be  exonerated  ;  and  on  filing]  the  order  and 
the  papers  used  on  the  application,  they  shall  be  exoner- 
ated accordingly. 

Sec  5LG.  For  the  purpose  of  surrendering  the 
defendant,  the  bail  at  any  time  before  they  are  finally  dis^ 
charged,  and  at  any  place  within  the  Territory,  may 
themselves  arrest  him,  or  by  a  written  authority,  endorsed 
on  a  certified  copy  of  the  recognizance,  may  empower 
any  person  of  suitable  age  and  discretion  to  do  so. 

Sec.  517.  If  money  has  been  deposited  instead  of 
bail,  and  the  defendant,  at  any  time  before  the  forfeiture 
thereof,  shall  surrender  himself  to  the  officer  to  whom 
the  commitment  was  directed,  in  the  manner  provided 
in  the  last  two  sections,  the  court  shall  order  a  return  of 
the  deposit  to  the  defendant,  upon  producing  the  certifi- 
cate [to  the  officer  showing  the  surrender,  and  upon  a 
notice  of  ^ve  days  to  the  district  attorney,  with  a  copy  of 
the  certificate. 

Sec.  518.  If,  without  sufficient  excuse,  the  defend- 
ant neglect  to  appear  for  arraignment,  or  for  trial  or 
judgment,  or  upon  any  other  occasion  when  his  presence 
may  be  lawfully  required,  or  to  surrender  himself  in 
execution  of  the  judgment,  the  court  shall  direct  the 
fact  to  be  entered  upon  its  minutes,  and  the  recognizance 
or  the  money  deposited  instead  of  bail,  as  the  case  may 
be,  shall  thereupon  be  declared  forfeited. 

Sec.  519.  If  at  any  time  before  the  final  adjourn- 
ment of  the  court  the  defendant  appear  and  satisfac- 
torily excuse  his  neglect,  the  court  may  direct  the  for- 
feiture of  the  recognizance  or  the  deposit  to  be  dis- 
charged, upon  such  terms  as  may  be  just. 

Sec.  520.  If  the  forfeiture  be  not  discharged,  as  pro- 
vided in  the  last  section,  the  district  attorney  may,  at  any 
time  after  the  adjournment  of  the  court,  proceed  by  ac- 
tion only  against  the  bail  upon  their  recognizance. 

Sec.  521.  If,  by  reason  of  the  neglect  of  the  defend- 
ant to  appear,  as  provided  in  section  518,  money  depos- 
ited instead  of  bail  is  forfeited,  and  the  forfeiture  be  not 
discharged  or  remitted,  as  provided  in  section  519,  the 
clerk  with  whom  it  is  deposited  shall,  immediately  after 
the  final  adjournment  of  the  court,  pay  over  the  money 
deposited,  to  the  county  treasurer. 

Sec.  522.  The  court  to  which  the  committing  mag- 
istrate shall  return  the  depositions  and  statement,  or  in 
in  which  an  indictment  or  an  appeal  is  ] 'ending,  or  to 
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which  a  judgment  on  appeal  is  remitted  to  be  carried 
into  effect,  may,  by  an  order  to  be  entered  on  the  min- 
lites,  direct  the  arrest  of  the  defendant  and  his  commit- 
ment  to  the  officer  to  whose  custody  he  was  committed 
at  the  time  of  giving  bail,  and  his  detention  until  legally 
discharged,  in  the  following  cases : 

JFlrst—^^hen  by  reason  of  his  failure  to  appear,  h© 
has  incurred  a  forfeiture  of  his  bail,  or  of  money  depos- 
ited instead  thereof  j  as  provided  in  section  518. 

/Second-^Yf^hen  it  satisfactorily  appears  to  the  court 
that  his  bail,  or  either  of  them,  are  dead,  or  insufficient^ 
or  have  removed  from  the  Territory. 

Third — Upon  an  indictment  being  found  in  the  cases 
provided  in  section  265. 

Sec.  523.  The  order  for  the  recommitment  of  the 
defendant  shall  recite  generally  the  facts  upon  which  it 
is  founded,  and  shall  direct  that  the  defendant  be 
arrested  by  any  sheriff,  constable,  marshal  or  policeman 
within  the  Territory,  and  committed  to  the  custody  of 
the  sheriff  of  the  county  where  the  depositions  and  state-* 
ment  were  returned,  or  the  indictment  was  found,  or  the 
conviction  w'as  had,  as  the  case  may  be,  to  be  detained 
until  legally  discharged. 

Sec.  524.  The  defendant  may  be  arrested  pursuant 
to  the  ordet,  upon  a  certified  copy  thereof,  in  any 
county  in  the  same  manner  as  upon  a  warrant  of  arrest, 
except  that  when  arrested  in  another  county,  the  order 
need  Hot  be  endorsed  by  a  magistrate  of  that  county. 

Sec.  525.  If  the  order  recite,  as  the  grounds  upon 
which  it  is  made,  the  failure  of  the  defendant  to  appear' 
for  judgment  upon  conviction,  the  defendant  must  be 
committed  accordingly  to  the  requirement  of  the  order. 

Sec  526.  If  the  order  be  made  for  any  other  cause^ 
and  the  offense  be  bailable,  the  court  may  fix  the 
amount  of  bail,  and  may  cause  a  direction  to  be  inserted 
in  the  order,  that  the  defendant  be  sidmitted  to  bail  in 
the  sum  affixed,  which  shall  be  specified  in  the  order. 

Sec.  527.  When  the  defendant  is  admitted  to  bail, 
the  bail  rday  be  taken  by  any  magistrate  in  the  county 
having  authority  in  a  similar  case  to  admit  to  bail  upon 
the  holding  of  the  defendant  to  answer  before  indict- 
ment, as  provided  in  section  498,  or  by  any  other  magis- 
trate to  be  designated  by  the  court. 

Sec  528.  "When  bail  is  taken  upon  the  reconimit-' 
ment  of  the  defendant,  the  recognizanee  shall  be  in  Bttb- 
stantially  the  following  form : 
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An  Order  having"  been  made  on  the day  of , 

A.  D.,  18 ,  by  the  court  of  [naming  it],   that  A.  B.    is 

admitted  to  bail  in  the  sum    of dollars,  in  an  action 

pendiug"  in  that  court  against  him  in  behalf  of  the  people  of 
the  United  States  of  the  Territory  of  Idaho,  upon  an  [infor- 
mation, presentment,  indictment,  or  appeal,  as  the  case  may 
be]. 

We,  C  D.  andE,  F.  of  [stating  their  place  of  residence], 
hereby  undertake  that  the  above  named  A.  B.  shall  appear 
in  that  or  any  other  court  in  which  his  appearance  may  be 
lawfully  required  upon  that  [information,  presentment, 
indictment  or  appeal,  as  the  case  may  be],  and  shall  at  all 
times  render  himself  amenable  to  its  orders  and  process,  and 
appear  for  judgment,  and  surrender  himself  in  execution 
thereof;  or  if  he  fail  to  perform  either  of  these  conditions 
that  we  will  pay  to  the  people  of  the  United  States  of  the 
Territory  of  Idaho,  the  sum  of  --^^^^  dollars,  [inserting  the 
sum  iii  which  the  defendant  is  admitted  to  bail]. 

Sec.  529.     The  bail  must  possess  the  qualifications,  Qaaiifica- 
and  must  be  put  in  all  respects  in  the  manner  heretofore  baiif  ^ 
prescribed. 
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Sec,  530,    The  process  by  which  the  attendance  of  a  ^"iJj^* 
witness  before  a  court  or  magistrate  is  required,  is  a  sub- 
poena. 

Sec,  531,     A  magistrate  before  whoiii  an  information  Who  may 
18  laid  may  issue  subpoenas,  subscribed  by  him  for  wit-  what'casef;- 
nesses  within  the  Territory,  either  on  behalf  of  the 
people  or  of  the  defendant; 
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Sec-  532.  The  district  attorney  may  issue  subpoenas^ 
subscribed  by  him,  for  witnesses  within  the  Territory,  in 
support  of  the  prosecution,  or  for  such  other  witnesses- 
as  the  grand  jury  may  direct  to  appear  before  the  grand 
jury,  upon  any  investigation  pending  before  them. 

Sec.  533.  The  district  attorney  may,  in  like  manner, 
issue  subpoenas,  subscribed  by  him,  for  witnesses  within 
the  Territory  in  support  of  an  indictment,  to  appear  be- 
fore the  court  dt  which  it  is  to  be  tried. 

Seg*  534.  The  clerk  of  the  court  at  which  an  indict- 
ment is  to  be  tried,  shall,  at  all  times,  upon  the  applica- 
tion of  the  defendant,  and  without  charge,  issue  as  many 
blank  subpoenas,  subscribed  by  him  as  clerk,  for  wit- 
nesses within  the  Territory,  as  may  be  required  by  the 
defendant. 

Sec.  535.  A  subpoena  authorized  by  the  last  four  sec- 
tions shall  be  substantially  in  the  following  form : 

The    Territory    of    Idaho,? 

County   of ) 

The  People  of  the    United  States  of  the  Territory  of 
Idaho,  to  A.  B: 

You  are  commanded,  To  appear  before  C.  D.,  a  justice 

of  the  peace  of— -= — -  township,  in county   [or,  the 

court  of ,  as  the  case  maj^  be],  at  [naming  the  place,] 

on  [state  the  day  and  hour,]  as  a  witness  in  a  criminal 
action,  presented  by  the  people  of  the  United  States  of  the 
Territory  of  Idaho,  against  E.  F. 


Given  under  my  hand  this         day  of- 


A.D.,  18- 


G.  H.,  Justice  of  the  Peace,  [or  J.  B.,  District  Attorney^ 
or  by  order  of  the  court,  L.  M.,  clerk,  as  the  case  may  be]. 

Sec.  536.  If  books,  papers  or  documents  be  required,, 
a  direction  to  the  following  effect  shall  be  contained  in 
the  subpoena : 

And  you  are  required  also  to  bring  with  you  the  follow- 
ing [describe  intelligibly  the  books,  papers  or  documents 
required]. 

Sec.  537.  A  peace  officer  must  serve  within  his 
county  any  subpoena  delivered  to  him  for  service,  either 
on  the  part  of  the  people,  or  of  the  defendant,  and  must 
make  a  written  return  of  the  service,  subscribed  by  him, 
stating  the  time  and  place  of  service,  without  delay. 

Sec.  538.  The  service  of  a  subpoena  shall  be  by 
showing  the  original  to  the  witness  personally,  and 
informing  him  of  the  contents. 

Sec.  539.  When  a  person  shall  attend  before  a  mag- 
istrate, grand  jury  or  court,  as  a  witness  on  behalf  of 
the  people,  upon  a  subpoena,  or  by  virtue  of  a  reeogni- 
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zance-,  and  it  shall  appear  that  he  has  come  from  any 
place  out  of  the*  county,  or  that  he  is  poor,  the  court,  if 
the  attendance  of  the  witness  be  upon  a  trial  by  an  order 
upon  its  minutes,  or  in  any  other  case,  the  district  or 
probate  judge,  by  an  order  -subscribed  by  him,  may  di- 
rect the  treasurer  of  the  county  to  pay  the  witness  a  reas- 
onable sum,  to  be  specified  in  the  order,  for  his  expenses. 

Sec.  540.  Upon  the  production  of  the  order,  or  a  cer- 
tified copy  thereof,  the  county  treasurer  shall  pay  to  the 
witness  the  sum  specified  therein  out  of  the  county 
treasury. 

Sec  541.  No  person  shall  be  obliged  to  attend  as  a 
witness  before  any  court  or  judge  out  of  the  district 
where  the  witness  resides,  or  is  served  with  the  sub- 
poena, unless  a  judge  of  a  court  in  which  the  offense  is 
triable,  or  a  justice  of  the  Supreme  Court,  or  a  probate 
judge,  upon  an  affidavit  of  the  district  attorney  or  prose- 
cutor, or  of  the  defendant  or  his  counsel,  stating  that  he 
believes  the  evidence  of  the  witness  is  material,  and  his 
attendance  at  the  examination  or  trial  necessary,  shall 
endorse  on  the  subpoena  an  order  for  the  attendance  of 
the  witness. 

Sec  542.  Disobedience  to  a  subpoena,  or  a  refusal  to 
be  sworn  or  to  answer  as  a  witness,  may  be  punished  by 
the  court  or  magistrate  as  a  contempt. 

Sec  543.  When  a  witness  has  entered  into  a  recog- 
nizance to  appear,  as  provided  in  section  166,  upon  his 
failure  so  to  do,  his  recognizance  shall  be  forfeited,  in 
the  same  manner  as  recognizances  of  bail. 

Sec  544.  A  witness  disobeying  asubp.Bna,  issued  on 
the  part  of  a  defendant,  shall  also  forfeit  to  the  defend- 
ant the  sum  of  one  hundred  dollars,  which  may  be  recov- 
ered in  a  civil  action,  unless  good  cause  can  be  shown 
for  his  non-attendance. 
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545.  When  a  defendant  has  been  hel(J  to 
answer  a  charge  for  a  public  offense^  he  may,  eitfier 
before  or  after  indictment,  have  witriessBB  examined  on 
his  behalf  as  prescribed  in  this  act,  and  not  otherwise. 

Sec  546.  When  a  material  T^itness  for  the  defend- 
ant is  about  to  leave  the  Territory,  or  is  so  sick  oi*  infirm 
as  to  afford  reasonable  grounds  iop  apprehending  that  he 
will  be  unable  to  attend  the  trial,  the  defendant  may 
apply  for  an  order  that  the  witness  be  examined  con- 
ditionally on  a  commission. 

Sec.  547.  A  commission  is  a  process  issued  under  the 
seal  of  the  court  and  the  signature  of  the  clerk,  directed 
to  some  person  designated  as  commissioner,  authoriizfing 
him  to  examine  the  witness,  upon  oath,  on  interrogations 
annexed  thereto,  to  take  and  certify  the  deposition  of  the 
witness,  and  return  it  according  tc  the  directions  given 
in  the  commission. 

Sec.  548.  The  commissioner  shall  be  either  a  district 
judge,  probate  judge,  county  clerk  or  notary  public  o£ 
the  district  to  which  the  commission  is  issued. 

Seo.  549.  The  application  must  be  made  upon  affi- 
davit, showing — 

I^irst — The  nature  of  the  offen'se'  charged. 

Second — The  state  of  the  proceedings  in  the  action. 

Third — The  name  of  the  witness,  and  that  his  testi- 
mony is  material  to  the  d'efense  of  the  action. 
N  Fourth — That  the  witness  is  about  to  leave  the  Terri- 
tory, or  is  so  sick  or  infirm  as  tO'  afford  reasonable 
grounds  for  apprehending  that  he  will  not  be  able  to 
attend  the  trial. 

Sec  550.  The  application  may  be  made  to  the  court 
during  the  term,  or  to  the  judge  in  vacation,  and  must 
be  upon  thi*ee  days'  notice  to  the  district  attorney. 

Sec  551.  If  the  court  or  judge  to  whom  the  appli- 
cation is  made  be  satisfied  of  the  truth  of  the  facts  stated, 
and  that  the  examination  of  the  witaess  is  necessary  \fi9 
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the  attainment  of  justice,  an  order  shall  be  made  that  a 
commission  be  issued  to  take  his  testimony. 

Sec.    552.      If    the    application  for   commission  be  stay  of  pro- 

f  ranted,  the  court  or  judge  may  insert  in  the  order  there-  <^®®<*^°S8. 
or  a  direction  that  the  trial  of  the  indictment  be  stayed 
for  a  specified  time,  reasonably  suflBcient  for  the  exeou- 
tk)n  and  return  of  the  commission. 

Sec.  553.     When  the  commission  is  ordered,  the  de-  Notice  and 
feidant  must  serve  upon  the  district  attorney,  without  ISiielTobe 
delay,  a  copy  of  the  interrogatories  to  be  annexed  thereto,  J^Jtrlct^^ 
with  two  days'  notice  of  the  time  at  which  they  will  be  attorney, 
presented  to  the  court  or  judge. 

Sec.  554.     The  district  attorney  may,  in  like  manner,  cross-inter- 
«erve  upon  the  defendant,  or  his  counsel,  cross-interroga-  '®s^^*^"®«' 
ifcories,  to  be  annexed  to  the  commission,  with  like  notice. 

Sec.  555.     In  the  interrogatories  either  party  may  what  may 
insert  any  question  pertinent  to  the  issue.  ^®  inserted. 

Sec.  556.    When  the  interrogatories  and  cross-inter-  Allowance 
rogatories  are  presented  to  the  court  or  judge,  according  atories"*'^* 
to  the  notice  given,  the  court  or  judge  shall  modify  the 
questions  so  as  to  conform  them  to  the  rules  of  evidence, 
and  shall  endorse  upon  them  his  allowance,  and  annex 
them  to  the  commission. 

Sec,  557.    Unless  the  parties  otherwise  consent  by  an  Direction  as 
endorsement  on  the  commission,  the  court  or  judge  shall  comiSs!^  ^^ 
endorse  thereon  a  direction  as  to  the  manner  in  which  it  ^^^^' 
shall  be  returned ;  and  may,  in  its  discretion,  direct  that 
it  be  returned  by  mail,  or  otherwise,  addressed  to  the 
clerk  of  the  court  in  which  the  action  is  pending. 

Sec,  558.     The  commissioner,  unless  otherwise  spe-  commis- 
cially  directed,  may  execute  the  commission  as  follows  :  exe°u?edT 

Jrtrst — He  shall  publicly  administer  an  oath  to  the 
witness  that  his  answers  given  to  the  interrogatories  shall 
be  the  truth,  the  whole  truth,  and  nothing  but  the  truth. 

Seoo<nd — He  shall  cause  the  examination  of  the  witness 
to  be  reduced  to  writing. 

Third — He  shall  write  the  answers  of  the  witness  as 
near  as  possible  in  the  language  he  gives  them,  and  shall 
read  to  them  each  answer  as  it  is  taken  down,  and  correct 
or  add  to  it  until  it  is  made  conformable  to  what  he 
declares  is  the  truth. 

Fourth — If  a  witness  decline  answering  a  question, 
that  feet,  with  the  reason  for  which  he  declines  answer- 
ing it,  as  he  gives  it,  must  be  stated. 

Fifth — If  any  papers  or  documents  are  produced 
before  him,  and  proved  by  the  witness,  they  shall  be 
annexed  to  his  deposition,  and  be  subscribed  by  the  wit- 
ness, iind  certified  by  the  commissioner. 
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Sixth — The  commissioner  shall  subscribe  his  name  to 
each  sheet  of  the  deposition,  and  annex  the  deposition 
with  the  papers  and  documents  proved  by  the  witness  to 
the  commissioner,  and  must  close  up,  under  seal,  and 
address  the  same  as  directed  on  the  commission. 

Seventh — If  there  be  a  direction  on  the  commission  to 
return  it  by  mail,  the  commissioner  shall  immediately 
deposit  it  in  the  nearest  post-office.  If  any  other  direc- 
tion be  made  by  the  written  consent  of  the  parties,  or  by 
the  court  or  judge  on  the  commission,  as  to  its  return,  he 
must  comply  with  the  direction. 

Sec.  559.  A  copy  of  the  last  section  must  be  annexed 
to  the  commission. 

Sec  560.  If  the  commission  and  return  be  delivered 
by  the  commissioner  to  an  agent,  he  must  deliver  the 
same  to  the  clerk  to  whom  it  is  directed,  or  to  the  judge 
of  tlie  court  in  which  the  indictment  is  pending,  by  whom 
it  may  be  received  and  opened,  upon  the  agent  making 
affidavit  that  he  received  it  from  the  hand  of  the  com- 
missioner, and  that  it  has  not  been  opened  or  altered 
since  he  received  it. 

Sec  561.  If  the  agent  be  dead,  or  from  sickness  or 
other  casualty  unable  personally  to  deliver  the  commis- 
sion and  return,  as  prescribed  in  the  last  section,  it  may 
be  received  by  the  clerk  or  judge  from  any  other  person, 
upon  his  making  an  affidavit  that  he  received  it  from 
the  agent;  that  the  agent  is  dead,  or  from  sickness  or 
other  casualty  unable  to  deliver  it ;  that  it  has  not  been 
opened  or  altered  since  the  person  making  the  affidavit 
received  it,  and  that  he  believes  that  it  has  not  been 
opened  or  altered  since  it  came  from  the  hand  of  the 
commissioner. 

Sec  562.  The  clerk  or  judge  receiving  and  opening 
the  commission  and  return  must  immediately  file  it,  with 
the  affidavit  mentioned  in  the  last  two  sections,  in  the 
office  of  the  clerk  of  the  court  in  which  the  indictment 
is  pending. 

Sec  563.  If  the  commission  and  return  be  transmit- 
ted by  mail,  the  clei'k  to  whom  it  is  addressed  mast 
receive  it  from  the  post-office,  and  open  and  file  it  in  his 
office,  where  it  shall  remain,  unless  the  court  otherwise 
direct. 

Sec  564.  The  commission  and  return  shall  at  all 
times  be  open  to  the  inspection  of  the  parties,  who  shall 
be  furnished  by  the  clerk  with  copies  of  the  same,  or  of 
Buch  part  thereof  as  they  may  require,  on  payment  o£ 
his  fees. 
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Sec.  565.     The  depositions  taken  nnder  the  commis-  Deposi- 
sion  may  be  read  in  evidence  by  the  defendant  on  the  dence  lor' 
trial,  upon  it  being  shown  that  the  witness  is  unable  to  ^^^^^^  p^^*^ 
attend  from  any  cause  whatever,  and  the  same  objections 
may  be  taken  to  any  questions  in  the  interrogatories,  or 
to  any  answer  in  the  deposition,  as  if  the  witness  had 
been  examined  orally  in  the  court. 


CHAPTER  XIY. 


Inquiring  into  the  Insanity  of  the  Defendant 
Before  Trial  or  After  Conviction. 

Section  565.  Insanity  excuses  crime. 

567.  Inquiry  into  defendant's  sanity. 

568.  Trial  or  judgment  suspended. 

569.  Insanity,  ho «v  tried.  ■- 

570.  Charge  to  jury  on  trial  of. 

571.  Defendant  found  sane. 

.572.  Found  insane;  proceedings. 

573  Bail,  exoneration  of. 

574,  Returning  to  sanity  ;  proceedings. 

575.  Expense  of  keeping  defendant,  to  whom  chargeable. 

Sec.  566.     An  act  done  by  a  person  in  s,  state   of  in?anity ex- 
insanity  cannot  be  punished  as  a  public  offense;  nor  can  <^"^^^<^"™«« 
a  person  be  tried,  adjudged  to  punishment,  or  punished 
for  a  public  offense  while  he  is  insane. 

Sec.  567.     AYhen  an  indictment  is  called  for  trial,  or,  inquiry  into 
upom  conviction,  the  defendant  is  brought  up  for  judg 


defendant' s 
sanity. 


ment>,  if  a  doubt  shall  arise  as  to  the  sanity  of  the  defend- 
ant, the  court  shall  order  the  question  to  be  submitted  to 
the  regular  jury,  or  may  order  a  jury  to  be  summoned, 
as  prescribed  in  section  453,  to  inquire  into  the  fact. 

Sec.  568.     The  trial  of  the  indictment,  or  the  pro-  Trial  or 
nouncing  of  the  judgment  (as  the  case  may  be),  shall  be  iug|^nded, 
suspended  until  the  question  of  insanity  shall  be  deter- 
mined by  the  verdict  of  the  jury. 

Sec.  569.     The  trial  of  the  question  of  insanity  shall  insanity, 
proceed  in  the  following  order  :  ^^^  ^"^^* 

I^irst — The  counsel  for  the  defendant  shall  open  the 
case,  and  offer  evidence  in  support  of  the  allegation  of 
insanity. 

Second — The  counsel  for  the  people  shall  open  their 
case,  and  offer  evidence  in  support  thereof. 
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Third — The  parties  may  then  respectively  offer  rebut- 
ting testimony  only,  unless  the  court,  for  good  reason^ 
in  furtherance  of  justice,  permit  them  to  offer  evidence 
upon  their  original  cause. 

Fourth — When  the  evidence  is  concluded,  unless  the 
case  is  submitted  to  the  jury  on  either  or  both  sides, 
without  argument,  the  counsel  for  the  people  must  com- 
mence, and  the  defendant,  or  his  counsel,  may  conclude 
the  argument  to  the  jury. 

Fifth — 'If  the  indictment  be  for  an  offense  punishable 
with  death,  two  counsel  on  each  side  may  argue  the  case 
to  the  jury,  in  which  case  they  must  do  so  alternately. 
In  other  cases,  the  argument  may  be  restricted  to  one 
counsel  on  each  side. 

Sixth — ^The  court  shall  then  charge  the  jury,  if  re- 
quested by  either  party. 

Sec.  570.  The  provisions  of  section  383  in  respect  to 
the  charge  of  the  court  to  the  jury,  upon  the  trial  of  an 
indictment,  shall  apply  to  the  trial  of  the  question  of 
insanity. 

Sec.  571.  If  the  jury  find  tbat  the  defendant  is  sane,, 
the  trial  of  the  indictment  shall  proceed,  or  judgment 
may  be  pronounced,  as  the  case  may  be. 

Sec.  572.  If  the  jury  find  that  the  defendant  i&. 
insane,  the  trial  or  judgment  shall  be  suspended  until  he 
become  sane;  and  the  court,  if  it  deem  his  discharge 
dangerous  to  the  public  peace  or  safety,  may  order  that 
he  be  in  the  meantime  committed  by  the  sheriff  to  the 
custody  of  some  proper  person,  and  that,  upon  his  be; 
coming  sane,  he  be  re-delivered  by  such  person  to  the 
sheriff. 

Sec.  573.  The  commitment  of  the  defendant,  as 
mentioned  in  the  last  section,  shall  exonerate  any  bail  he 
may  have  given,  and  shall  entitle  any  person  authorized 
to  receive  the  property  of  the  defendant  to  a  return  of 
any  money  he  may  have  deposited  instead  of  bail. 

Sec.  574.  If  the  defendant  be  received  by  the  person 
so  appointed,  he  must  be  detained  by  him  until  he 
becomes  sane.  When  he  becomes  sane,  such  person 
shall  give  notice  to  the  sheriff  and  district  attorney  of 
the  county  of  that  fact.  The  sheriff  shall  thereupon, 
without  delay,  take  the  defendant  from  the  custody  of 
such  person,  and  place  him  in  proper  custody  until  he  be 
brought  to  trial  or  judgment,  as  the  case  may  be,  or  be 
otherwise  legally  discharged. 

Sec.  575.  The  expense  of  placing  the  defendant  in 
the  custody  of  such  proper  person,  of  keeping  him  and 
bringing  him  back,  shall,  in  the  first  instance,  be  charge- 
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al)le  to  tlie  county  in  which  the  indictment  was  fonnd ; 
bnt  the  county  may  recover  them  from  the  estate  of  the 
defendant,  if  he  have  any,  or  from  any  relative,  town, 
city  or  county  bound  to  provide  for  and  maintain  him 
elsewhere. 


CHAPTEK  XV. 

Dismissal  of  tlie  Action  Before  or  After  tlie  Indict- 
tttent  for  Want  of  l^rosecution,  or  Otlier\;vise* 

Section  STfi.  Prosecution,  when  dismissed. 

577.  Indictment,  when  to  be  dismissed. 

578.  Continuance  of  action. 

579.  Discharge  of  defendant. 
680.  Dii?mi8eal  of  action, 

5S1.    Discontinuance  by  district  attorney. 
582.    Disimissal  bar  to  another  proceeding. 

Sec  576.  When  a  person  has  been  held  to  answer 
for  a  public  offense,  if  an  indictment  be  not  found 
against  him  at  the  next  term  of  the  court  at  which  he  is 
lield  to  answer,  the  court  shall  order  the  prosecution  to 
be  dismissedj  unless  good  cause  to  the  contrary  be 
sliown. 

Sec.  577.  If  a  defendant  indicted  for  a  public 
offense,  whose  trial  has  not  been  postponed  upon  his 
application,  be  not  brought  to  trial  at  tlie  next  term  of 
the  court  at  which  the  indictment  is  triable,  after  the 
same  is  found,  the  court  shall  order  the  indictment  to  be 
^dismissed,  unless  good  cause  to  tlie  contrary  be  shown. 

SvyC.  578.  If  the  defendant  be  not  indicted  or  tried, 
as  provided  in  the  last  two  sections,  and  sufficient  reason 
therefor  be  shown,  the  court  may  order  the  action  to  be 
oontiaued  from  term  to  term,  and  in  the  meantime  may 
discharge  the  defendant  from  custody,  on  his  own  re- 
cognizance, or  on  the  recognizance  of  bail  for  his  appear- 
ance to  answer  the  chai'ge  at  the  time  to  which  the  action 
is  co.mtinued- 

S(P3o.  579.  If  the  court  direct  the  action  to  be  dis- 
missed, the  defendant  shall,  if  in  custody,  be  discharged 
thei>efrom  ;  or  if  admitted  to  bail,  his  l)ail  shall  be  exone- 
rated^ or  money  deposited  instead  of  bail  shall  be  refund- 
ed t«^  him. 

Skc  580.  The  court  may,  either  of  its  own  motion  or 
up®!!)  the  applicati<in  of  the  district  attornev,  and  in  fur- 
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tlierance  of  justice,  order  any  action  after  indictment  to 
be  dismissed  ;  but  in  such  case  the  reason  of  the  dis- 
missal shall  be  set  forth  in  the  order,  which  must  be 
entered  on  the  minutes. 

Sec.  581.  The  district  attorney  shall  not  hereafter 
discontinue  or  abandon  a  prosecution  for  a  public  oU'ense, 
except  as  provided  in  the  last  section. 

Sec.  382.  An  order  for  the  dismissal  of  the  action, 
as  provided  in  this  act,  shall  be  a  bar  to  another  prosecu- 
tion for  the  same  offense,  if  it  be  a  misdemeanor  ;  but  it 
shall  not  be  a  bar  if  the  offense  charged  be  a  felony. 


CHAPTER  XYI. 


Proceedings  Against  Corporations. 


Upon  p^^- 

sentment 
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magietrate 
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Summone, 
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Section  583. 

584. 
585. 
586. 
587, 
588. 

589. 
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Upon  presentment  against  a  corporation,    magistrate   must 

issue  eummons. 
Summons,  form  of. 
When  and  how  served. 
Examination  of  the  charge. 
Certificate  of  the  magistrate,  and  return  thereof. 
If  the  magistrate  certify  that  there  is  sufficient  cause,  grand 

jury  to  investigate. 
Appearance  at) d  plea. 
Fine  on  conviction,  how  collected. 


Sec.  583.  Upon  an  information  or  presentment 
against  a  corporation,  the  magistrate  must  issue  a  sum- 
mons, signed  by  him,  with  his  name  of  othce,  requiring 
the  corporation  to  appear  before  him,  at  a  specified  time 
and  place,  to  answer  the  charge,  the  time  to  be  not  less 
than  ten  days  after  the  issuing  of  the  summons. 

Sec,  584.  The  summons  must  be  substantially  in  the 
following  form  : 

The    Territory    of    Idaho^  ) 
County  of  . S 

JJie  People  of  the  Uniied  States  in  the  Territory  of  Idaho  to  [naming  tlie 
corporation]  : 

You  are  hereby  Summoned,  To  appear  before  me 
at  [naming  the  place],  on  [specifying  tlie  day  and  hour],  to 
answer  a  charge  made  against  you  upon  tlie  iuforniation  of 
A.  B.  [or  the  presentment  of  the  grand  jury  of  the  county, 
as  the  case  may  be],  for  [designating  the  offense  generally]. 


Pated  at  the  [naming  the  place],  of 

this  day  of ,  18 

Q.  H.  [X.amc  the  court  or  officer]. 
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Sec.  585.     The  summons  must  be  served  at  least  five  when  and 
days  before  the  day  of  appearance  fixed  therem  by  deliv-     ^^^^'^^^  ' 
ering  a  copy  thereof  and  showing  the  original  to  the 
president,  or  other  head  of  the  corporation,  or  to  the  sec- 
retary, cashier,  or  managing  agent  thereof, 

Sec.  586.     At  the  appointed  time  in  the  summons  Examina- 
the  masfistrate  must  proceed  to  investigate  the  charge  in  charge, 
the  same  manner  as  in  the  case  of  a  natural  person,  so 
far  as  these  proceedings  are  applicable. 

Sp:c.  587.     After  hearing  the  proofs,  the  magistrate  certificate 
must  certify  npon  the  depositions  either  that  there  is  or  tralSand're- 
is  not  sufficient  cause  to  believe  the  corporation  guilty  of  ^"'''i  ^^^^r^of 
the  offense  charged,  and  must  return  the  deposition  and 
certificate  to  the  clerk  of  the  district  court  in  which  the 
case  would  be  tried  and  from  which  court  the  summons 
had  issued. 

Sec,  588.     If  the  magistrate  returns  a  certificate  that  Tf  magi?- 
there  is  sufficient  cause  to  believe  the  corporation  guilty   there ^ip^u^ 
of  the  offense  charged,  the  grand  jury  may  proceed  there-  ^rSju^r 
on  as  in  case  of  a  natural  person  held  to  answ^er.  to  investi- 

^  gate. 

Sec.  580,     If  an  indictment  is  found,  the  corporation  Appearance 
may  appear  by  counsel  to  answer  the  same.      If  it  does  *^°  ^'*^^' 
not  thus  appear,  a  plea  of  "  not  guilty  "  must  be  entered, 
and  the  same  proceedings  had  thereon  as  in  other  cases. 

Sec  500.     When  a  fine  is  imposed  upon  a  corporation  Fine  on 
on  conviction,  it  may  be  collected,  by  virtue  of  the  order  how        * 
imposing  it,  by  the  sheriff  of  the  county  out  of  its  real  collected, 
and  personal  property,  in  the  same  manner  as  upon  an 
execution  in  a  civil  action. 


CFIAPTER  XVII. 
Kiititiing      Affidavits. 

SiicnoN  591.    Affidavits  defectively  entitle  J,  valid. 

Sec.  501.     It  shall  not  be  necessary  to  entitle  an  affi-  Affidavffff 
davit  or  deposition  in  the  action — whether  taken  before  eSiedf^ 
or  after  indictment,  or  upcm  an  appeal;  but  if    made  '^'**^<^- 
witliout  a  title,  or  with  an  erroneous  title,  it  shall  be  as 
valid  and  effectual  for  every  purpose  as  if  it  were  duly 

entitled,  if  it  intelligibly  allude  to  the  proceeding,  indict  

went,  or  appeal  in  which  it  is  made. 
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CHAPTEE  XYIIL 


When  not 
material. 


Errors  and  Mistakes  in  Pleadings  and  Other 
Proceedings. 

Section  592.    When  not  material. 

Sec.  592.  Neither  a  departure  from  the  form  and 
mode  prescribed  by  this  act  in  respect  to  any  pleadings 
or  proceedings,  nor  an  error  or  mistake  therein,  shall 
render  the  same  invalid,  unless  it  have  actually  preju- 
diced the  defendant,  or  tended  to  his  prejudice,  in 
respect  to  a  substantial  right. 


-Wh«n  it 
,corae8    into 
cu!*tody  of 
officer,  he 
must  hold  it 
subject  to 
.order  of 
magistrate. 

(Order  for  its 
delivery  to 
owner. 


CHAPTER  XIX. 
Disposal  of  Property  Stolen  or  Embezzled. 

;Section  593.    ^hen  it  comes  into  custody  of  the  officer,  he  mnst  hold  it 
subject  to  the  order  of  the  magistratec 

594.  Order  for  its  delivery  to  owner. 

595.  When  it  comes  into  custody  of  magistrate,  he  must  deliver  it 

to  ovi^ner. 

596.  Court  in  which  trial  is  had  may  order  its  delivery. 

597.  If    not    claimed  in  six  months,   to   be  delivered   to   connty 

treasurer. 

598.  Receipt  by  officers  for  money,  etc.,  taken  from  a  person  arrested 

for  a  public  offense. 

Sec  593.  When  property  alleged  to  have  been  stolen 
or  embezzled  shall  come  into  the  custody  of  a  peace 
officer,  he  shall  hold  the  same  subject  to  the  order  of  the 
magistrate  authorized  by  the  next  section  to  direct  the 
disposal  thereof. 

Sec.  594.  On  satisfactory  proof  of  the  title  of 
the  owner  of  the  property,  the  magistrate  to  whom 
the  information  is  laid,  or  who  shall  examine  the 
charges  against  the  person  accused  of  stealing  or  embez- 
zling the  property,  may  order  it  to  be  delivered  to  the 
owner,  on  his  paying  the  reasonable  and  necessary  ex- 
penses incurred  in  its  preservation,  to  be  certified  by  the 
magistrate.  The  order  shall  entitle  the  owner  to  demand 
and  receive  the  property. 
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Sec.  595.  If  the  property  stolen  or  embezzled  come 
into  the  custody  of  the  magistrate,  it  shall  be  delivered 
to  the  owner,  on  satisfactory  proof  of  his  title  and  on  his 
paying  the  necessary  expenses  incurred  in  its  preserva- 
tion, to  be  certified  by  the  magistrate. 

Sp:o.  596.  If  the  property  stolen  or  embezzled  have 
not  been  delivered  to  the  owner,  the  court  before  which 
a  conviction  is  had  for  stealing  or  embezzling  it,  may,  on 
proof  of  his  title,  order  it  to  be  restored  to  the  owner. 

Sec  597.  If  the  property  stolen  or  embezzled  be  not 
claimed  by  the  owner  before  the  expiration  of  six  months 
from  the  conviction  of  a  person  for  stealing  or  embez- 
ling  it,  the  magistrate  or  other  officer  having  it  in  cus- 
tody shall,  on  payment  of  the  necessary  expenses  incurred 
for  its  preservation,  deliver  it  to  the  county  treasurer, 
by  whom  it  shall  be  sold,  and  the  proceeds  paid  into  the 
county  treasury. 

Sec  598.  When  money  or  other  property  is  taken 
from  a  defendant  arrested  upon  a  charge  of  a  public 
offense,  the  officer  taking  it  shall  at  the  time  give  dupli- 
cate receipts  therefor,  specifying  particularly  the  aniount 
of  money  and  the  kind  of  property  taken ;  one  of  which 
receipts  he  shall  deliver  to  the  defendant,  and  the  other 
of  which  he  shall  forthwith  file  with  the  clerk  of  the 
court,  to  which  the  deposition  and  statement  must  be 
sent,  as  provided  by  section  172. 
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CHAPTER  XX. 

Proceedings  in  the  Probate  and  Justices'  Courts  iuL 
Criminal  Cases. 

Sectiok  599.  How  commenced. 

600.  Examination  of  complaint. 

601.  Warrant  of  arrest;  formi  of. 

602.  Pleadings. 

603.  Defendant  must  be  personally  present .  entitled  to  jurytrlal. 

604.  Docket,  how  kept. 

605.  ('hallene'e  to  jurors. 

606.  Peremptory  challenges,  number  of. 

607.  By  consent  of  jury,  may  be  less  than  twelve. 

608.  Oath  to  iurors. 

609.  Jury  to  h6ar  proof  in  public. 

610.  Deliberation  of  jury. 

611.  Verdict  to  be  general. 

612.  Against  part  of  defendants ;  jury  not  to  be  discharged. 

613.  Second  trial,  when  had. 

614.  Judgment,  what  it  may  be. 
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Sow  com- 
menced. 


Examina- 
tion of  com- 
plaint. 


Warrant  of 
arrest. 


Form  of. 


Section  615.    Judgment  to  pay  fine ;  may  direct  imprieouraent. 
616.    Acquittal  ;  malicious  prosecution. 
017.    When  judgment  agiinst  prosecutor. 

618.  Entry  of  verdict, 

619.  Rendition  of  judgment. 

620.  Motion  for  new  trial. 

621.  When  granted. 

622.  Arrest  of  judgment,  on  what  founded. 

623.  Pronouncing  judgment. 

624.  ■Piecharge  of  defendant. 
1'25.    Judgment  of  imprisonment. 

626.  Upon  payment  ol  fine,  defendant  to  be  discharged ;  fine,  ho"»f 

applied. 

627.  Same. 

1)28.    If  defendant  on  bail  fail  to  appear, application  of  money  on 

deposit. 
629.    Proceedings  when  de.''endant  fails  to  appear  for  judgment. 

Sec.  599".  All  proceedings  and  actions  before  the 
probate  and  justices'  courts  in  this  Territory  for  a  public 
ofEense  of  which  said  courts  have  jurisdiction  shall 
be  commenced  by  complaint  setting  forth  the  offense 
charged,  with  particulars  of  time^  place,  person  and  prop- 
erty, so  as  to  enable  the  defendant  to  understand  distinct- 
ly the  character  of  the  offense  complained  of  and  to 
answer  the  complaint. 

Sec.  600.  When  the  complaint  is'  laid  before  a  judge 
of  the  probate  court  or  a  justice  of  the  peace  of  the  com- 
mission of  a  public  offense  of  which  the  said  courts  have 
jurisdiction,  he  must  examine  on  oath  the  complainant  or 
prosecutor  and  any  witnesses  he  may  produce,  and  take 
their  depositions  in  writing,  and  cause  them  to  be  sub- 
scribed by  the  party  making  them. 

Sec.  601.  If  the  judge  of  the  probate  court  or  the 
justice  of  the  peace  be  satisfied  therefrom  that  the  offense 
complained  of  has  been  committed,  he  shall  issue  a  war- 
rant of  arrest,  which  shall  be  substantially  in  the  follow- 
ing form : 

Territory    of    Idaho 

County  of — 


The  people  of  the  United  States  of  the  Territory  of  Idaho,  ioany  Sheriff,  Con/- 
stable,  Marshal  or  Policeman  in  this  Territory  : 

Complaint,  upon  oath,  having  this  day  been  made 
before  me  [here  name  the  judge  or  justice  and  the  courtj^ 
by  C.  D.,  that  the  oliense  of  [designating  it  generally]  has- 
been  committed,  and  accusing  E.  F.  thereof; 

You  are  therefore  commanded,  Forthwitli  to  arrest  the 
above  named  E.  F.,  and  bring  him  before  me  forthwith  at 
[naming  the  place]. 


\    SEAL,     i 


Witness  Mv  hand  and  seal,  at 

— day  of A.  D.  18 

A.  B.,  [Name  the  officer  and  court]. 
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Sec.  G02.  On  being  arrested  the  defendant  sliall  be 
t-eqnired  to  plead  to  the  complaint  or  answer,  unless  he 
shall  present  to  the  court  a  motion  setting  forth  good 
and  sutiicient  grounds  for  the  dismissal  of  the  action. 
Such  plea,  answer  or  motion  may  be  oral  or  in  writings 
except  that  when  the  proceedings  be  in  the  probate  courtj 
the  plea,  answer  and  motion,  as  aforesaid,  shall  be  in 
writing.  Immediately  after  such  plea,  answer  or  motion^ 
the  court  shall  proceed  to  try  the  case,  unless,  for  good 
cause  showm,  an  adjournment  be  granted.  If  an  ad- 
journment be  granted,  the  defendant  shall  remain  in  the 
custody  of  the  sheriff  or  officer,  unless  the  coui't  make  an 
order  admitting  the  defendant  to  baih 

Sec.  603.  The  defendant  must  in  all  cases  be  per- 
sonally present  before  the  trial  shall  proceed,  and  shall 
be  entitled,  if  he  demand,  a  trial  by  a  jury  of  twelve 
unbiased  and  intelligent  persons,  citizens  of  the  United 
States,  and  who  shall  have  resided  in  the  Territory  for 
a  period  of  four  months,  and  in  the  county  thirty  daj^s 
next  preceding  the  time  of  service  as  such  juror. 

Sec  604.  A  docket  shall  be  kept  by  the  judge  of 
said  probate  court,  or  the  clerk  thereof,  and  by  the  jus- 
tice of  the  peace,  in  which  shall  be  entered  each  action 
and  the  minutes  of  the  proceedings  of  the  court  therein. 

Sec  605.  Challenges  may  be  taken  by  either  j^arty 
to  the  panel  of  jurors,  or  to  any  individual  juror,  for 
cause  or  bias,  which  shall  in  all  instances  be  determined 
by  the  court. 

Sec  606.  In  the  trial  for  an  offense  of  which  the  said 
courts  have  jurisdiction,  the  defendant  shall  be  entitled 
to  four  peremptory  challenges  and  the  people  to  three. 

Sec.  607.  A  1-ess  number  than  twelve  jurors  may  try 
the  case,  if  the  defendant  elects  so  to  do,  and  such  con- 
sent is  made  in  open  court  and  entered  in  the  docket  of 
said  court ;  and  the  verdict  of  such  jury  shall  be  as  valid 
as  if  rendered  by  a  full  panel. 

Sec  608.  The  court  shall  administer  to  the  jury  the 
following  oath  or  affirmation  : 

You  do  Swear  [or  afRrm,  as  tlie  case  may  be]  that  you 
will  well  and  truly  try  this  issue  between  the  people  of  the 
"United  States  of  the  Territory  of  Idaho  and  A.,  B,.  the 
defendant,  and  a  true  verdict  give  according  to  the  evi- 
dence. 

Sec  609.     After  the  jury  are  sworn,  they  must  sit  jury  to  hear 

together  and  hear   the   proofs  and   allegations  of   the  puwicl^ 
parties,  which  must  be  delivered  in  public  and  in  the 
presence  of  the  defendant.      The  court  shall  decide  all 


Defendant 
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personally 
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Delibera- 
tion of 
jury. 


Verdict  to 
be  general. 


Against 
part  of  de- 
lendants. 


Jury  not  to 
discharged. 


Second  trial 
when  had. 


Juflgment, 
what  it  may 
be. 


Judgment 
to  pay  fine ; 
may  direct 
imprison- 
ment. 


Acquittal ; 
malicious' 
prosecution 


questions  of  law  wliicli  inay  arise  in  the  course  of  the 
trial,  but  shall  give  no  charge  with  respect  to  matters  of 
fact. 

Sec.  610.  After  hearing  the  proofs  and  allegations, 
the  jury  may  decide  in  court  or  may  retire  for  considera- 
tion*. If  they  do  not  immediately  agree,  an  ofhcer  must 
be  sworn  to  the  following  etfect : 

You  do  swear  that  you  will  keep  the  jury  tog-ether  in 
some  private  and  convenient  place ;  that  you  will  not 
permit  any  person  to  speak  to  them,  iLor  sjjeak  to  them 
yourself,  unless  it  be  to  ask  them  whether  they  have  agreed 
itpon  a  verdict;  and  that  you  will  return  them  into  court 
when. they  have  so  agreed." 

Sec  611,  When  the  jury  have  agreed  ttpon  their 
verdict,  which  must  in  all  cases  be  general,  they  shall 
deliver  it  publicly  to  the  court,  who  shall  cause  the  same 
to  be  entered  on  the  minutes. 

Sec.  612.  AVhen  several  defendants  are  tried  together, 
if  the  jury  cannot  agree  as  to  all,  they  may  render  a 
verdict  as  to  those  in  regard  to  whom  they  do  agree,  on 
which  a  judgment  shall  be  entered  accordingly,  and  the 
case  as  to  the  rest  may  be  tried  by  another  jury,  unless, 
upon  good  and  sufficient  cause  shown  to  the  satisfaction 
of  the  court,  the  further  proceedings  be  dismissed  and 
the  defendant  or  defendants  be  discharged.  The  jury 
shall  not  be  discharged  after  the  cause  is  submitted  to 
them  until  they  have  agreed  upon  and  rendered  their 
verdict,  unless  for  good  cause  the  court  sooner  discharge 
them. 

Sec.  613.  If  the  jury  be  discharged,  as  provided  in 
the  last  section,  the  court  may  proceed  again  to  the  trial 
in  the  same  manner  as  upon  the  first  trial,  and  so  on 
until  a  verdict  be  rendered. 

Sec  614.  When  the  defendant  pleads  guilty,  or  is 
convicted  either  by  the  court  or  by  a  jury,  the  court  shall 
render  judgment  thereon  of  fine  or  imprisonment,  or 
both,  as  the  case  may  require. 

Sp:c  615.  A  judgment  that  tlie  defendant  pay  a  iine 
may  also  direct  that  he  be  imprisoned  until  the  tine  be 
paid  or  satisfied ;  or  may,  instead  of  ordering  imprison- 
ment, direct  that  an  execution  issue  forthwith  against 
the  property  of  the  defendant  to  satisfy  the  amount  of 
said  line  and  costs  of  prosecution. 

Sec  616.  When  the  defendant  is  acquitted  either  by 
the  court  or  by  the  jury,  he  shall  be  immediately  dis- 
charged ;  and  if  tlie  court  certify  in  the  minutes  that  the 
prosecution  was  malicious  or  without  probable  cause,  it 
may  order  the  pi'osccutor  to  pay  the  costs  of  the  action 
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or  to  give  satisfactory  security  by  a  written  undertaking, 
with  one  or  more  sureties,  to  pay  the  same  to  tiie  county 
within  thirty  days  after  the  triaL 

Sec.  617.  If  the  prosecutor  do  not  pay  the  costs,  or 
give  security  thei'efor,  as  provided  in  the  last  section,  the 
court  may  enter  judgment  against  him  for  the  amount 
thereof,  w^hich  may  be  enforced  in  all  respects  in  the 
same  manner  as  a  judgment  in  a  civil  action. 

Sec.  618.  When  a  verdict  is  rendered,  it  shall  be 
immediately  examined  b}^  the  court,  and  if  in  proper 
form,  shall  be  entered  upon  the  minutes  of  the  court  by 
the  judge  or  clerk  of  the  court,  or  by  the  justice  of  the 
peace. 

Sec.  619.  After  a  plea  or  verdict  of  guilty,  or  after 
-a  verdict  against  the  defendant  on  a  plea  of  a  former 
■conviction  or  acquittal,  the  court  shall  appoint  a  time  for 
rendering  judgment,  which  shall  not  be  more  than  two 
days  nor  less  than  six  hours  after  the  verdict  is  rendered, 
and  shall  hold  the  defendant  to  bail  to  appear  for  judg- 
ment, and  in  default  of  bail,  he  shall  be  committed. 

Sec.  620.  At  any  time  before  the  judgment  is  en- 
tered the  defendant  may  move  for  a  new  trial,  or  in 
arrest  of  judgment. 

Sec.  621.  A  new  trial  can  be  granted  only  in  the 
following  cases : 

First — If  the  trial  has  been  had  in  his  absence. 
Second — When  the  jury  has  received  any  evidence 
-out  of  court. 

Third — When  the  jury  have  separated  without  leave 
«of  the  court  after  retiring  to  deliberate  upon  their  ver- 
dict, or  been  guilty  of  any  misconduct  tending  to  prevent 
a  fair  and  due  consideration  of  the  case. 

Fourtli — When  their  verdict  has  been  decided  by  lot, 
or  by  any  means  other  than  a  fair  expression  of  opinion 
on  the  part  of  all  the  jurors. 

Fifth — When  the  verdict  is  contrary  to  law  and  evi- 
dence ;  but  not  more  than  one  new  trial  shall  be  granted 
for  this  cause  alone. 

Sec.  622.  The  motion  in  arrest  of  judgment  may  be 
founded  on  any  substantial  defect  in  the  complaint,  and 
the  effect  of  an  arrest  of  judgment  is  to  place  the  de- 
fendant in  the  same  situation  in  which  he  was  before  the 
trial  was  had. 

Sec.  623.  If  the  judgment  be  not  arrested,  or  a  new 
trial  granted,  judgment  shall  be  pronounced  at  the  time 
appointed  and  entered  in  the  minutes  of  the  court. 

Sec.  624.  If  judgment  of  acquittal  be  given,  or 
judgment  imposing  a  line  only,  and  the  defendant  be  not 
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detained  foi*  any  other  le^al  canse,  he  mustbedlscharofed 
as  soon  as  the  judgnient  is  given. 

Sec.  625.  When  a  judgment  of  im|;risonnient  is  en- 
tered, a  certified  copy  thereof  shall  be  delivered  to  the 
sheriff,  marshal  or  other  otficer,  which  shall  be  a  sufficient 
wan  ant  for  the  execution  of  the  same. 

Sec.  620.  Upon  the  payment  of  a  fine  imposed  by 
the  court,  the  officer  shall  immediately  discharge  the 
defendant,  if  he  be  not  detained  for  any  other  legal 
cause,  and  the  money  so  collected  shall  first  be  applied  to 
the  payment  of  the  expenses  of  the  prosecution,  and  the 
residue,  if  any,  shall  be  paid  into  the  county  school  fund 
of  the  county  where  such  prosecution  was  had. 

Skc.  627.  If  a  fine  be  imposed  and  paid  before  com- 
mitment, it  shall  be  applied  as  prescribed  in  the  preced- 


ing section. 


Sec.  628.  If  a  defendant  be  discharged  on  bail,  or 
has  deposited  money  instead  thereof,  and  fails  to  appear 
according  to  his  recognizance,  the  same  shall  be  forfeit- 
ed, and  the  money  shall  first  be  applied  to  the  costs  of 
court,  and  the  residue,  if  any,  paid  to  the  county  school 
fund  of  the  county  where  the  recoo^nizance  was  taken. 

Sec.  629.  In  case  of  failure  to  appear  for  judgment, 
the  court  shall  issue  a  warrant  for  the  arrest  of  the  de- 
fendant, and  shall  enter  judgment  whenever  the  defend- 
ant appears  or  is  brought  before  it. 


CHAPTEE      XXI. 


Searcli  IVarrant. 


Section  C30.  Search  warrant,  definition  of. 

631.  When  may  be  issued. 

632  When  not  to  be  issued. 

633.  Magistrate  must  examine  complainant  on  oath. 

634,  What  deposition  must  set  forth. 
fi35.  Wtien  and  how  issued. 

636.  Form  of. 

637.  IIow  served. 

638.  If  refused  admittance,  officer  may  break  open  door,  etc. 
♦"39.  May  break  open  door,  etc.,  to  liberate. 

640.  Magistrate  must  insert  direction  in  warrant,  etc. 

641.  When  to  be  executed  and  returned. 

642.  Property  taken  must  be  receipted  Jor. 

643.  When  i)roperty  delivered  to  magistrate,  how  disposed  of. 

644.  Return  of  warrant  and  delivery  of  inventory  of  property  taken^ 
646.  Copy  of  inventory,  to  whom  delivered. 
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Section  C4f).  Proceedings  if  groucdp  o(  warrant  are  controverted. 

047.  TestimoDj'  reduced  to  writing,  etc. 

648.  When  property  to  be  restored. 

649.  Papers  to  be  reiurned  to  next  term  of  court. 

(;50.  \S  lien  magistrate  may  direct  defendant  to  be  searched. 

Sec.  630.  A  searcli  warrant  is  an  order  in  writing-,  in 
the  name  of  the  people  of  the  United  States  of  the  Ter- 
ritory of  Idaho,  signed  by  a  magistrate,  directed  to  a 
peace  officer,  commanding  him  to  search  for  personal 
pn^perty,  or  implements  used,  or  evidence  of  crime,  and 
brins:  it  before  the  maii^istrate. 

Sec.  631.  It  may  be  issued  whenever  property  has 
been  stolen  or  embezzled,  in  which  case  it  may  be  taken 
on  the  warrant  from  any  house  or  other  place  in  wliich 
it  is  concealed,  or  from  the  possession  of  any  person  by 
whom  it  was  stolen  or  embezzled,  or  of  any  other  person 
in  whose  possession  it  may  be. 

Sec.  632.  No  search  warrant  shall  be  issued  but  upon 
probable  cause,  supported  by  affidavit  naming  and  de- 
scribing the  person,  and  particularly  describing  the  prop- 
erty and  place  to  be  searched. 

Sec.  633.  The  magistrate  must,  before  issuing  the 
warrant,  examine  on  oath  the  complainant  and  any  wit- 
ness he  may  produce,  and  take  their  depositions  in  writ- 
ing, and  cause  them  to  be  subscribed  by  the  party  making 
them. 

Sec.  634.  The  depositions  must  set  forth  the  facts 
tending  to  establish  the  grounds  of  the  application,  or 
probable  cause  for  believing  that  they  exist. 

Sec.  635.  If  the  maojistrate  be  satislied  of  the  exist- 
ence  of  the  grounds  of  the  application,  or  that  there  is 
probable  cause  to  believe  in  their  existence,  he  shall  issue 
a  search  warrant,  signed  by  him,  with  his  name  of  office, 
to  a  peace  officer  in  his  county,  commanding  him  forth- 
with to  search  the  person  or  place  named  for  the  prop- 
erty specified,  and  to  bring  it  before  the  magistrate. 

Sec.  636.  The  warrant  shall  be  in  substantially  the 
following  form  : 

The    Territory 
Coimty   of  - 


OF    Idaho 


Search  war- 
rant, deft- 
niiion  ol. 


When  may 
be  iflhued. 


When  not 
to  be  issued 


Magistrate 
must  exam- 
ine com-- 
plainant  on 
oath. 


What  depo- 
sition must 
set  forth. 


When  and 
how  issued. 


Form  of. 


The  People  of  the  United  States  in  the  Territory  of  Idaho  to  any  Sheriff, 
Constable,  Marshal,  or  Foliceman  in  the  County  of 

Proof  by  Affidavit  having  been  ihls  day  made  before 
me  by  [naming  every  person  whose  affidavit  has  been 
taken]  that  [stating  the  grounds  of  the  application,  accord- 
ing to  section  632  ;  or,  if  the  affidavit  be  not  positive, 
that  there  is  probable  cause  for  believing  that  [stating  the 
grounds  of  the  application  in  the  same  manner]  ; 
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If  refused 
admittance, 
officer  may 
"break  open 
door,  etc. 


May  break 
open  door, 
eic,  to 
liberate. 


Magistrate 
jniiet  intiert 
•direction  in 
Warrant,  etc 


"Wheo  to  be 
•execdt  ed 
»nd 
returned. 


Property 
taken  must 
be  receipted 
lor. 


When  prop- 
erty deliv- 
ered to  map:- 
iHtrate,  how 
diapoEed  of 


You  arc  therefore  commanded,  In  the  day  time  [or  at. 
any  time  of  the  day  or  night,  as  the  case  May  be,  according.' 
to  section  <^4'J].  to  make  immediate  search  on  the  yjerson  of 

C.  I),  [or  in  the  liouse  situated  describing  it,  or  any 

other  phice  to  be  searched,  with  reasonabhi  particularitVy 
as  tlie  case  may  be],  for  tlie  following'  property  [describing 
it  with  reasonable  particularity]  ;  and  if  you  hnd  the  same^ 
or  any  part  thereof,  to  bring  it  forthwith  before  me  at 
[state  the  place]. 

Given  under  ray  hand,  and  dated  this 

day  ot  A.  D.  18 

E.  F.,  Justice  of  the  Peace, 

[  Or  as  the  case  may  be.y 

Sf-c.  637.  A  searcli  warrant  may  in  all  cases-  l)e 
served  by  any  of  the  officers  mentioned  in  its  direction, 
but  by  no  other  person,  except  in  aid  of  the  officer  on 
his  requiring  it,  he  being  present  and  acting  in  its  exe- 
cution. 

Sec  638.  The  officer  may  break  open  any  outer  or' 
inner  door  or  window  of  a  house,  or  any  part  of  the 
house,  or  anything  therein,  to  execute  the  warranty  if, 
after  notice  of  his  authority  and  purpose,  he  be  refuse(i 
admittance. 

Sec.  369.  He  may  break  open  any  outer  or  inner 
door  or  window  of  a  house  for  the  purpose  of  liberating 
a  person  wdio,  having  entered  to  aid  hi:^n  in  the  execu- 
tion of  his  warrant,  is  detained  therein,,  or  when  neces- 
sary for  his  own  liberation. 

Sec.  6tl:0.  The  magistrate  must  insert  a  direction  in 
the  warrant  that  it  be  served  in  the  daytime,  unless  the- 
affidavits  be  positive  that  the  property  is  on  the  person- 
or  in  the  place  to  be  searched,  in  wdiich  case  he  may 
insert  a  direction  that  it  may  be  served  at  any  time  of 
the  day  or  night. 

Sec.  641.  A  search  warrant  must  be  executed  anti 
returned  to  the  magistrate  who  issued  it  within  five  day* 
after  its  date  ;  and  if  in  any  other  county,  within  thirt>y 
days.  After  the  expiration  of  these  times  respective!}?, 
the  warrant  shall,  if  not  executed,  be  void. 

Sec.  6i2.  When  the  officer  shall  have  taken  any 
property  under  the  warrant,  he  must  give  a  receipt  for 
the  property  taken  (specifying  it  in  detail)  lo^  the  person 
from  whom  it  was  taken  by  him  or  in  whose  possession! 
it  was  found ;  or,  in  the  absence  of  any  person,  he  shall 
leave  it  in  the  place  where  he  found  the  property. 

Sec.  643.  When  the  property  is  delivered  to  the  mag- 
istrate, he  shall,  if  it  was  stolen  or  embezzled,  dispose  of 
it  as  provided  in  sections  593  to  section  597.  both  inclu- 
sive. 


/CRnriXAL  practict:  act. 


461 


Seg.  '64:4:.     Tke  officer  shall  forthwith  return  the  war-  Return  of 
rant  to  tlie  magistrate,  and  at  the  same  time  deliver  to  dSi'very^of 
him  a  written  inventory  of  the  property  taken,  made  propi^'ty^^^ 
publicly  or  in  the  presence  of  the  person  from  whose  taken. 
])OSsession  it  w^as  taken  and  of  the  ap])licant  for  the  war- 
rant, if  they  be  present,  verified  by  the  affidavit  of  the 
officer  at  the  foot  of  the  inventory,  and  taken  before  the 
magistrate  at  the  time,  to  the  following  effect : 

I,  R.  S.,  the  officer  by  whom  the  annexed  warrant  was 
<excciited,  do  swear  that  the  above  inventory  contains  a  true 
,-and  detailed  accouul  of  all  the  i^roperty  taken  by  me  on  the 
warrant. 


Sec,  645.  The  magistrate  shall  thereupon,  if  required, 
deliver  a  copy  of  the  inventory  to  the  person  from  wdiose 
possession  the  property  was  taken  and  to  the  applicant 
for  the  warrant. 

Sec.  646.  If  the  grounds  on  wliich  the  warrant  w^as 
assued  be  controverted,  he  must  proceed  to  take  testi- 
mony in  relation  thereto. 

Sec.  647.  The  testimony  given  by  each  witness 
must  be  reduced  to  writing  and  certified  by  the  magis- 
trate. 

Sec.  648.  If  it  appear  that  the  property  taken  is  not 
the  same  as  that  described  in  the  warrant,  or  that  there 
is  no  probable  cause  for  believing  the  existence  of  the 
grounds  on  which  the  warrant  was  issued,  the  magistrate 
shall  cause  it  to  be  restored  to  the  person  from  whom  it 
was  taken. 

Sec.  649.  The  magistrate  shall  annex  together  the 
depositions,  the  search  warrant  and  retnrn,  and  the  in- 
ventory, and  return  them  to  the  next  term  of  the  court 
having  power  to  inquire  into  the  offense  in  respect  to 
which  the  search  warrant  was  issued  at  or  before  its 
opening  on  the  first  day. 

Sec.  650,  When  a  person  charged  with  a  felony  is 
supposed  by  the  magistrate  before  whom  he  is  brought 
to  have  on  his  person  a  dangerous  weapon,  or  anything 
which  may  be  used  as  evidence  of  the  commission  of  the 
offense,  the  magistrate  may  direct  him  to  be  searched  in 
his  presence,  and  the  wea}X)n  or  other  thing  to  be  re- 
tained, subject  to  his  order  or  the  order  of  the  court  in 
which  the  defendant  may  be  tried. 
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CHAPTER  XXII. 
Proceedings  against  Fugitives  from  Justice. 


Tfewardafor 
the  appre- 
hension of 
fugitives 
from  justice 


Fugitives 
to  be  deliv- 
ered up. 
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Skction  631.  Rewards  for  the  apprehension  of  fag'tives  from  justice. 

652.  Fugitives  to  be  delivered  up. 

653.  Magistrate  to  issue  warrant. 

654.  Proceedings  for  arrest  and  commitment. 

655.  When  and  for  what  time  to  be  committed. 

656.  Bail. 

657.  District  attorney  to  be  notified. 

658.  Duty  of  the  district  attorney. 

659.  Person  arrested  when  to  be  discharged. 

660.  Magistrate  shall  return  proceedings. 

Sec.  G51.  The  Governor  may  offer  a  reward,  not  ex- 
ceeding one  thousand  dollars,  payable  out  of  the  prison 
fund — and  if  no  prison  fund,  then  out  of  the  general 
fund — for  the  apprehension — 

First — Of  any  convict  who  has  escaped  from  the  Ter- 
ritorial prison ;  or. 

Second — Of  any  person  who  has  committed,  or  is 
charged  with  the  commission  of  an  offense  punishable 
with  death. 

Sp:c.  652.  A  person  charged  in  any  State  or  Teri*i- 
tory  of  the  United  States  witli  treason,  felony  or  other 
crime,  who  shall  flee  from  justice  and  be  found  in  this 
Territory,  shall,  on  demand  of  the  executive  authority 
of  the  State  or  Territory  from  which  he  lied,  be  deliv- 
ered up  by  the  Governor  of  this  Territory,  to  be  re- 
moved to  the  State  or  Territory  having  jurisdiction  of 
the  crime. 

Sec.  653.  A  magistrate  may  issue  a  warrant  for  the 
apprehension  of  a  person  so  charged  who  shall  flee  from 
justice  and  be  found  in  this  Territo.iy. 

Sec.  654.  The  proceedings  for  the  arrest  and  commit- 
ment of  the  person  charged  shall  be  in  all  respects  similar 
to  those  provided  in  this  act  for  the  arrest  and  commit- 
ment of  a  person  charged  with  a  public  offense  commit- 
ted within  this  Territory,  except  that  an  exemplified 
copy  of  an  indictment  found,  or  other  judicial  proceed- 
ings had  against  him  in  the  State  or  Territory  in  which 
he  is  charged  to  have  committed  the  offense,  may  be 
received  as  evidence  before  the  magistrate. 

Sec.  655.  If  from  the  examination  it  appear  that  the 
person  charged  has  committed  treason,  felony,  or  other 
crime  charged,  the  magistrate,  by  warrant  reciting  the 
accusation,  shall  commit  him  to  the  proper  custody  with- 
in his  c(>unty,  for  a  time  to  be  specified  in  the  warranty 
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which  tlie  magistrate  may  deem  reasonable,  to  enable 
the  arrest  of  the  fugitive  under  the  warrant  of  the  exec- 
utive of  this  Territory,  on  the  requisition  of  the  execu- 
tive authority  of  the  State  or  Territory  in  which  ho 
committed  the  offense,  unless  he  give  bail,  as  prescribed 
in  the  next  section,  or  until  he  be  legally  discharged. 

Sec  656.  The  magistrate  may  admit  the  person 
arrested  to  bail  by  recognizance,  with  suthcient  sureties, 
and  in  such  sum  as  he  may  deem  proper,  for  his  appear- 
ance before  him  at  a  time  specified  in  the  recognizance, 
and  for  his  surrender  to  be  arrested  upon  the  warrant  of 
the  Governor  of  this  Territory. 

Sec.  657.  Immediately  upon  the  arrest  of  the  person 
charged,  the  magistrate  shall  giv^e  notice  to  the  district 
attorney  of  the  district  of  the  name  of  the  person  and 
the  cause  of  the  arrest. 

Sec.  658.  The  district  attorney  shall  immediately 
thereafter  give  notice  to  the  Executive  authority  of  the 
State  or  Territory,  or  the  prosecuting  attorney,  or  pi  e- 
siding  judge  of  the  criminal  court  of  the  city  or  county 
within  the  State  or  Territory  having  jurisdiction  of  the 
offense,  to  the  end  that  a  demand  may  be  made  for  the 
arrest  and  surrender  of  the  person  charged. 

Sec.  659.  The  person  arrested  shall  be  discharged 
from  custody  or  bail,  unless  before  the  expiration  of  the 
time  designated  in  the  warrant  or  recognizance  he  be 
arrested  under  the  warrant  of  the  Governor  of  this  Ter- 
ritory. 

Sec.  660.  The  magistrate  shall  make  return  of  his 
proceedings  to  the  next  district  court  of  the  county, 
which  shall  thereupon  inc|uire  into  the  cause  of  the  arrest 
and  detention  of  the  person  charged  ;  and  if  he  be  in  cus- 
tody, or  the  time  of  his  arrest  have  not  elapsed,  the  court 
may  discharge  him  from  detention,  or  may  order  his  re- 
cognizance of  bail  to  be  canceled,  or  may  continue  his 
detention  for  a  longer  time,  or  may  re-admit  him  to  bail 
to  appear  and  surrender  himself  within  a  time  to  be 
specified  in  the  recognizance. 
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CHAPTER  XXITI. 
Coin  promising    Offenses* 

Section  661.    When  offense  may  be  compromised. 

662.  Compromise  to  be  by  permission  of  court. 

663.  Order  thereon,  bar. 

CW.    No  public  ofTenee  to  be  compromised     xccyt  as  herein  pro 
vided. 
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Sec  f)(U.  When  a  defendant  is  held  to  answer  oi>  a 
charge  of  a  misdemeanor  for  which  the  person  injured, 
hj  the  act  constituting  the  offense,  has  a  remedy  by  a 
civil  action,  the  oifense  may  be  compromised,  as  pro- 
vided in  the  next  section,  except  when  it  was  committed  : 

First — By  or  upon  an  officer  of  justice  while  in  the 
execution  of  the  duties  of  his  office. 

Second — Riotously. 

Third — AVith  an  intent  to  commit  a  felony. 

Sec  662.  If  the  party  injured  appear  before  the 
court  to  which  the  depositions  are  required  to  be  re- 
turned at  any  time  before  trial,  and  acknowledge,  in 
writing,  that  he  has  received  satisfaction  for  the  injury, 
tlie  court  may,  in  its  discretion,  on  payment  of  the  costs 
incurred,  order  all  the  proceedings  to  be  stayed  upon  the 
prosecution,  and  the  defendant  to  be  discharged  there- 
from ;  but  in  such  case,  the  reason  for  the  order  must  be 
set  forth  therein  and  entered  on  the  minutes. 

Sec  663.  The  order  authorized  by  the  last  section 
shall  be  a  bar  to  another  prosecution  for  the  same 
offense. 

Sec  ^Q"^.  Iso  public  offense  shall  be  compromised^ 
nor  shall  any  proceeding  for  the  prosecution  or  punish- 
ment thereof  upon  a  compromise  be  stayed,  except  a& 
provided  in  this  act. 
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CHAPTER  XXIY. 
Fines    and    Forfeitures. 

Section  f)G5.     How  applied. 

6(56.    Officer  failing  to   pay  over  fine  collected  shall  be  liable  oo 
official  bond,  and  deemed  guilty  of  misdemeanor. 

Sec  665.  All  fines  and  forfeitures  collected  in  any 
court  of  this  Ten-itory  shall  be  applied  to  the  payment 
of  the  costs  of  the  case  in  which  the  fine  is  imposed  or 
the  forfeiture  incurred  ;  and  after  such  costs  are  paid,  the 
residue  shall  be  paid  to  the  county  treasurer  of  the  county 
in  which  the  court  is  held. 

Sec  (S'oQ.  If  any  clerk,  justice  of  the  peace,  sheriff, 
constable,  or  other  officer  who  may.  receive  any  tine  or 
forfeiture,  shall  refuse  or  neglect  to  pay  over  the  same 
according  to  law,  and  within  thirty  days  after  the  receipt 
thereof,  he  shall  be  liable,  upon  his  official  bond,  for  the 
amount  thereof,  with  fifty  per  cent,  damages  and  inter- 
est, to  he  recovorod  in  like  manner  as  for  failing  to  pay 
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over  money  received  on  execution,  and  shall  be  deemed 

fuilty  of  a  misdemeanor ;  and,  on   conviction,  may  be 
ned  in  any  sum  not  exceeding  five  hundred  dollars,  or 
be  imprisoned  not  exceeding  three  months. 


CriAPTEE  XXV, 
Promiscuous    Provisions. 

fS77.  Oatfe  what  to  include, 

6H8.  Signature  what  snfficient, 

6fi9.  Persons  dn  prison,  how  broiTght  'before  court, 

"670.  Procese,  how  executed, 

t)?l.  Term   "magistrate,"   what  signifies;    "peace  officer,'*''  what 

e-ignifiesi. 

672.  Costs,  when  action  removed  before  trial, 

■673.  Clerk  to  certify  ajeaountof  costs, 

-674.  The  superseding  of  any  law,  when  not  to  constitute  a  bar^ 

€75,  Fees  of  officers,  how  collected. 

Sec.  667.     The  term  ''  oath,"  when  used  in  this  act,  oath,  what 
shall  be  deemed  to  include  an  affirmation.  to  include. 

Sfcc.  6(j8,     When  a  signature  of  a  person  is  required  signature, 
by  this  act,  the  mark  of  the  person,  if  he  cannot  write,  Efficient, 
shall  be   deemed   sufficient — the   name   of    the   person 
making  the  mark  being  written  near  it,  and  the  mark 
being  witnessed  by  a  person  who  writes  his  own  name  as 
a  witness. 

Sec,  669.     When  it  is  necessary  for  any  purpose  to  pereons  m 
have  a  person  who  is  in  prison  in  any  part  of  the  Terri-  gJjfuTht^be^ 
tory  brought  before  a  court  of  criminal  jurisdiction,  an  tore  court, 
order  for  that  purpose  may  be  made  by  the  court,  and 
the  order  shall  be  executed  by  the  sheriff  of  the  county 
where  it  is  made. 

Sec,  670,     Process  issued  by  a  court  or  magistrate  process, 

shall  be  executed  according  to  its  terms.  Executed. 

Sec.  671.     The  term  "  magistrate,"  when  used  in  this  Magistrate, 

act,  signifies  any  one  of  the  otficers  mentioned  in  section  gjl^nifies. 

102.     The  term  "  peace  officer,"  when  used  in  this  act,  j>°^^q 

signifies  anv  one  of  the  officers  mentioned  in  section  108.  officer. what 

^  •'  signifies. 

Sec.  672.     In  any  case  where  a  criminal  action  may  costs  when 
have  been  or  shall  be  removed  before  trial,  the  costs  ^^^'^'i^^: 

1  I  T        •    1      1     n    1  1  moved  be- 

accrumg  upon  such  i-einovai  and  trial  shall  be  a  charge   fore  trial, 
against   tlie  county  in  which  the  cause  of  indictment 
occurred. 
(30) 
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Sec.  673.  The  clerk  of  the  court  in  the  county  to 
which  such  action  is  or  may  be  removed  shall  certify  the 
amount  of  said  costs  to  the  auditor  of  his  county,  which 
shall  be  ex? mimed,  allowed  and  paid  as  other  county 
charges. 

Sec.  674.  That  the  superseding  of  any  law  creating 
a  criminal  offense,  shall  not  be  held  to  constitute  a  bar 
to  the  indictment  and  punishment  of  a  crime  already 
committed,  or  to  bar  the  trial  and  punishment  of  a  crime 
where  an  indictment  has  been  already  found,  in  violation 
of  the  law  so  superseded,  unless  the  intrusion  to  bar  such 
indictment  and  punishment — or  trial  and  punishment, 
where  an  indictment  has  been  already  found — is  expressly 
found  declared  in  the  superseding  act. 

Sec  675.  The  fees  allowable  to  justices  of  the  peace, 
and  other  officers  having  the  jurisdiction  and  authority 
of  justices  of  the  peace,  clerks,  peace  officers  and  district 
attorneys  shall,  when  the  defendant  is  convicted,  be  con- 
sidered and  recovered  against  him  as  costs  in  the  suit, 
and  be  collected  in  like  manner  as  costs  in  civil  cases. 


Approved,  January  14,  1875. 


CONCEENIXG    THE    WEIT    OF    HABEAS: 

CORPUS. 


-«<?0- 


Be  it  enacted  by  the  Legislative  Assembly  of  the^ 
Territory  of  Idaho  as  follows : 


Section    1.  Who  may  proQecate  writ  of  habeas  corpus, 

2.  Application  for  writ,  tiow  made. 

3.  Who  may  grant  writ, 

4.  Writ  1o  be  granted  without  delay. 

5.  To  whom  writ  ie  to  be  directed. 

6.  When  writ  directed  to  sheriff. 

7.  When  directed  to  any  other  person. 
y.  Service  of  writ. 

9.  Ke/ueing  to  obey  writ. 

10.  What  to  be  etated  in  return  to  writ. 

11.  Party  in  custody  to  be  brought  up. 

12.  Exceptional. 

13.  When  court  may  proceed  in  absence  of  the  party.. 

14.  Bearing  to  take  place  immediately  after  retnin. 

15.  Fa-cts  i^tated  in  tue  return  ms.y  br  cont'-overicd. 

16.  Court  to  hear  proofs. 

IT.  May  compel  attendance  of  witnesses. 

18.  When  court  may  discharge  the  parly. 

39,  When  party  to  be  remanded. 

SiO.  CiHChar^e.  grounds  of. 

21.  Party  not  to  be  discharged  for  defect  of  form  in  warrant. 

22.  Court  may  examine  witnesses,  and  discharge  or  hold  to  bail. 
2;J.  habeas  co  i  us  for  the  purpone  of  giving  bail. 

24.  Recognizance  from  pereon  brought  up. 

25.  Perf-on  to  be  remanded,  when. 

2fi.  Party  in  illcpal  custody  may  be  committed  to  legal  cuetodv. 

27.  Dieposition  of  party  pending  proceedings. 

28.  Habeas  corpus  not  to  be  diBobeyed  for  defect  of  form. 

29.  Impiisonmeiit  after  discharg:. 

30.  Warrant  may  be  iseucd  instead  oHiabeas  c:ri)U!<  in  certain  cases. 
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Section  31.  Warrant  may  include  person  charged  with  illegal  detention. 

32.  Execution  of  warrant. 

33.  Return  to  warrant. 

34.  Party  may  be  discharged  or  remanded. 

35.  Process  may  be  executed  on  Sunday. 
.%,  Writs  to  be  Issued  by  clerk. 

37.  Judge  improperly  refneiLg  habeas  corpus. 

38.  Penalty  for  attempting  to  evade  this  act. 

39.  Assisting  to  evade  act. 

40.  Additional  penalty. 

Section  1.  Every  person  unlawfully  committed,  de- 
tained, confined,  or  restrained  of  his  liberty,  under  any 
pretense  whatever,  may  prosecute  a  writ  of  haheas  corpus 
to  inquire  into  the  cause  of  such  imprisonment. 

Sec.  2.  Application  for  such  writ  shall  be  made  by 
petition,  signed  either  by  the  party  for  whose  relief  it 
is  intended  or  by  some  person  in  his  or  her  behalf,  and 
shall  specify — 

First — that  the  person  in  whose  behalf  the  writ  is 
applied  for  is  imprisoned  or  restrained  of  his  liberty,  the 
Dtficer  or  person  by  whom  he  or  she  is  so  confined  or  re- 
strained, and  the  place  where ;  naming  all  the  parties,  if 
they  are  known;  or  describing  them,  if  they  are  un- 
known. 

Second — If  the  imprisonment  be  alleged  to  be  illegalj 
the  petition  must  also  state  in  what  the  alleged  illegality 
consists. 

Third — The  petition  must  be  verified  by  the  oath  or 
affirmation  of  the  party  making  the  application. 

Sec.  3.  Such  writ  of  habeas  corpus  may  be  granted 
by  any  judge  of  the  Supreme  Court  or  district  courts  at 
any  time  in  term  or  vacation. 

Sec.  4.  Any  judge  empowered  to  grant  a  writ  applied 
for  under  this  act,  if  it  appear  that  the  writ  ought  to 
issue,  shall  grant  the  same  without  delay. 

Sec  5.  Such  writ  shall  be  directed  to  the  ofiicer  or 
party  having  such  prisoner  in  custody  or  under  restraint, 
commanding  him  or  them  (as  the  case  may  be)  to  have 
the  body  of  sucli  person  so  imprisoned  or  detained,  as  is 
alleged  by  the  petition,  before  the  judge  forthwith, 
(specifying  in  such  writ  the  place  where  the  petition  w4]l 
.De  heard),  to  do  and  receive  what  shall  then  and  there 
be  considered  concerning  such  person,  together  with  the 
time  and  cause  of  his  or  her  detention,  and  have  then 
and  there  such  writ. 

Sec  6.  If  such  writ  be  directed  to  the  sheriff  or  other 
ministerial  officer,  it  shall  be  delivered  by  the  clerk  of 
the  court  presided  over  by  the  judge  issuing  said  writ  to 
such  officer  without  delay. 
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'  Sec.  7.  If  such  writ  be  directed  to  any  person  other 
than  is  specified  in  the  last  preceding  section,  the  same 
shall  be  delivered  to  the  sheriff,  or  his  deputy,  and  shall 
be  by  him  served  upon  such  person  by  delivering  the 
same  to  him  without  delay. 

Sec.  8.  If  the  officer  or  person  to  whom  such  writ  is 
directed  cannot  be  found,  or  shall  refuse  admittance  to 
the  ofticer  or  person  serving  or  delivering  such  writ,  the 
same  may  be  served  or  delivered  by  leaving  it  at  the 
residence  of  the  officer  or  person  to  whom  it  is  directed^ 
or  by  affixing  the  same  on  some  conspicuous  place  on  the 
outside  of  his  dwelling-house,  or  the  place  where  the 
party  is  confined  or  under  restraint.  The  service  of  said 
writ  is  made  by  serving  a  copy  and  exhibiting  the  origi- 
nal; and  where  the  posting  is  required,  by  posting  a 
copy. 

Sec.  9.  If  the  officer  or  person  to  whom  such  writ  is 
directed  shall  refuse — after  due  service,  as  aforesaid — to 
obey  the  same,  it  shall  be  the  duty  of  the  judge,  upon 
affidavit,  to  issue  an  attachment  against  such  person* 
directed  to  the  sheriff — ^or  if  the  sheriff'  be  the  defendant, 
to  an  elisor  appointed  for  that  purpose  by  the  judge — 
commanding  him  forthwith  to  apprehend  such  person 
and  bring  him  immediately  before  such  judge ;  and  upon 
being  so  brought,  he  shall  be  committed  to  the  common 
jail  of  the  county  until  he  make  due  return  of  such  writ, 
or  be  otherwise  legally  discharged. 

Sec.  10.  The  party  upon  whom  such  Writ  shall  be 
duly  served  shall  state  in  his  return,  plainly  and  une- 
quivocally— 

Fw8t — Whether  he  have,  or  have  not,  the  party  in  his 
control,  or  under  his  power  or  restraint. 

Second — If  he  have  the  party  in  his  custody  or  power, 
or  under  his  restraint,  he  shall  also  state  the  authority 
and  cause  of  such  imprisonment  or  restraint,  setting 
forth  the  same  at  large. 

Third — If  the  party  be  determined,  by  virtue  of  any 
writ  or  warrant,  or  any  other  written  authority,  a  copy 
thereof  shall  be  annexed  to  the  return,  and  the  original 
shall  be  produced  and  exhibited  to  the  judge  on  the 
hearing  of  such  return. 

Fourth — If  the  officer  or  person  upon  whom  such  writ 
shall  have  been  served  shall  have  had  the  party  in  hiii 
power  or  custody,  or  under  his  restraint,  at  any  time 
prior  or  subsequent  to  the  date  of  the  writ  of  habeas 
corjms^  but  such  officer  or  person  has  transferred  such 
custody  or  restraint  to  another,  the  return  shall  state  par- 
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ticiilarlj  to  whom,  at  what  time  and  place,  for  what  cause 
and  by  what  anthoritv  &uch  transfer  took  place. 

Fifth — The  return  must  be  signed  bj  the  person 
making  the  same,  and,  except  when  such  person  shall  be 
a  sworn  officer  and  shall  make  such  return  in  his  official 
capacity,  it  shall  be  verified  by  his  oath  or  affirmation. 

Sec.  11.  If  the  writ  of  habeas  cmyus  be  served,  the 
person  or  officer  to  whom  the  same  is  directed  shall  also 
bring  the  body  of  the  party  in  his  custody  or  restraint, 
according  to  the  command  of  the  writ,  except  in  the  case 
specified  in  the  next  two  sections. 

Sec.  12.  Whenever,  from  sickhess  or  infirmity  of 
the  person  directed  to  be  produced  by  any  writ  of  haheas 
corpus,  such  person  cannot,  without  danger,  be  brought 
before  the  judge,  the  officer  or  person  in  whose  custody 
or  power  he  or  she  is,  may  state  the  fact  in  his  return  to 
to  the  writ  verrifying  the  same  by  affidavit. 

Sec.  13.  If  the  judge  be  satisfied  of  the  truth  of 
such  allegation  of  sickness  or  infirmity,  and  the  return 
to  the  writ  is  otherwise  sufficient,  such  judge  may  pro- 
ceed to  decide  on  such  return  and  to  dispose  of  the  mat- 
ter as  if  such  party  had  been  produced  on  the  writ,  or 
the  hearing  thereof  may  be  adjourned  until  such  party 
can  be  produced. 

Sec.  14.  The  judge  before  whom  a  writ  of  haheas 
cojpus  shall  be  returned,  shall,  immediately  after  the  re- 
turn thereof,  proceed  to  hear  and  examine  the  return,  and 
such  other  matter  as  may  be  properly  submitted  to  his 
hearing  and  consideration. 

Sec.  15.  The  party  brought  before  the  judge  on  the 
return  of  the  writ,  may  deny  or  controvert  any  of  the 
material  facts  or  matters  set  forth  in  the  return,  or 
except  to  the  sufficiency  thereof,  or  allege  any  fact  to 
show  either  that  his  or  her  imprisonment  or  detention  is 
unlawful,  or  that  he  or  she  is  entitled  to  his  or  her  dis-- 
charge. 

Sec.  16.  Such  judge  shall  thereupon  proceed  in  ^ 
summary  w^ay  to  hear  such  allegation  and  proof  as  may 
be  produced  against  such  imprisonment  or  detention,  or 
in  favor  of  the  same,  and  to  dispose  of  such  party  as  the 
law  and  justice  of  the  case  may  require. 

Sec.  17.  Such  judge  shall  have  full  power  and 
authority  to  require  and  compel  the  attendance  of  wit- 
nesses by  process  of  subpoena  and  attachment,  and  to  do 
and  perform  all  other  acts  and  things  necessary  to  a  full 
and  fair  hearing  and  determination  of  the  cause. 

Sec.  18.  If  no  legal  cause  be  shown  for  such  impris- 
onment  or   restraint,  or  for   the   continuation  thereof,, 
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inch  judge  shall  discharge  such  party  from  the  custody 
or  restraint  under  which  he  or  she  is  held. 

Sec.  19.  It  shall  be  the  duty  of  such  judge,  if  the 
time  during  which  such  party  may  be  legally  detained 
in  custody  has  not  expired,  to  remand  such  party  if  it 
shall  appear  that  he  is  detained  in  custody  by  virtue  of 
the  final  judgment  or  decree  of  any  competent  court  of 
criminal  jurisdiction,  or  upon  any  process  issued  upon 
such  judgment  or  decree,  or  in  cAses  of  contempt  of 
court. 

Sec.  20.  If  it  appear  on  the  return  of  the  writ  of  haheas 
corpus  that  the  prisoner  is  in  custody  by  virtue  of  the  pro- 
cess from  any  court  in  this  Territory,  or  judge  or  officer 
thereof,  such  prisoner  may  be  discharged  in  any  of  the 
following  cases,  subject  to  the  restrictions  of  the  last  pre- 
ceding section. 

First — When  the  jurisdiction  of  such  court  or  officer 
has  been  exceeded. 

Second — When  the  imprisonment  was  at  first  lawful, 
yet,  by  some  act,  omission,  or  event  which  has  taken 
place  afterwards,  the  party  has  become  entitled  to  be  dis- 
charged. ,  .         ,     . . 

Third — When  the  pro'ces^  is  defective  in  some  matter 
of  substance  required  by  law,  rendering  such  process 
void. 

Fourth — When  the  process,  though  proper  in  form, 
has  been  in  a  case  not  allowed  by  law. 

Fifth — When  the  person  having  the  custody  of  the 
prisoner  is  not  the  person  allo^wed  by  law  to  detain  him. 

Sixth — Where  the  imprisonment  or  restraint  is  not 
authorized  by  any  judgment,  order,  or  decree  of  any 
court,  nor  by  any  provisions  by  law. 

Seventh — When  a  party  has  been  committed  on  a 
criminal  charge  without  reasonable  or  probable  cause. 

Sec.  21.  If  any  person  be  committed  to  prison  or  bfe 
in  custody  of  any  officer,  on  any  criminal  charge,  by  vir- 
tue of  any  warrant  or  commitment  of  a  justide  oi  the 
peace,  such  person  shall  not  be  discharged  from  such 
imprisonment  or  custody  on  the  ground  of  any  defect  of 
form  in  such  warrant  or  commitment. 

Sec.  22.  If  it  shall  appear  to  the  judge  by  affidavit, 
or  upon  the  hearing  of  the  matter,  or  otherwise,  or  upon 
the  inspection  of  the  process  or  warrant  of  commitment 
and  such  other  papers  in  the  proceedings  as  may  be  shown 
to  such  judge,  that  the  party  is  guilty  of  a  criminal  offense 
and  ought  not  to  be  discharged,  such  judge,  although  the 
charge  be  defectively  or  unsubstantially  set  forth  in  such 
process  or  warrant  of   Commitment,  shall  cause  the  com- 
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plainant  or  other  necessary  witnesses  to  be  snbp.Fnaed  to 
attend  at  such  time  as  shall  be  ordered,  to  testify  before 
such  judge;  and  upon  the  examination  he  shall  discharge 
such  prisoner,  let  him  or  her  to  bail  (if  the  offense  be 
bailable);  or  re-commit  him  or  her  to  custody,  as  may  be 
just  and  legal. 

Sec.  23.  Whenever  any  person  may  be  imprisoned  or 
detained  in  custody  on  any  criminal  charge,  for  want  of 
bail,  such  person  shall  be  entitled  to  a  writ  of  habeas  cor- 
2nos  for  the  purpose  of  giving  bail,  upon  averring  that 
fact  in  his  petition,  without  alleging  that  he  or  she  is  ille- 
gally confined. 

Sec.  24.  Any  judge  before  whom  any  person  who 
has  been  committed  on  a  criminal  charge,  shall  be 
brought  on  a  writ  of  habeas  corpus^  if  the  same  be  liable, 
may  take  a  recognizance  from  sucli  person,  as  in  other 
cases,  and  shall  file  the  same  in  the  proper  court  without 
delay. 

Sec.  25.  If  any  person  brouglit  before  the  iudge  on 
the  return  of  the  writ  be  not  entitled  to  his  discharge, 
and  be  not  bailed,  where  such  bail  is  allowable,  such 
judge  shall  remand  him  or  her  to  custody,  or  place  him 
or  her  under  the  restraint  from  which  he  or  she  was 
taken,  if  the  person  under  whose  custody  or  restraint  he 
or  she  was,  be  legally  entitled  thereto. 

Sec.  26.  In  cases  where  any  party  is  held  under  ille- 
gal restraint  or  custody,  or  any  other  pereon  is  entitled 
to  the  restraint  or  custody  of  such  party,  such  judge  may 
order  such  party  to  be  committed  to  the  restraint  or  cus- 
tody of  such  person  as  is  by  law  entitled  thereto. 

Sec.  27.  Until  judgment  be  given  on  the  return,  the 
judge  before  whom  any  party  may  be  brought  on  such 
writ  may  commit  him  or  her  to  the  custody  of  the 
sheriff  of  the  county,  or  place  him  or  her  in  such  care 
or  under  such  custody  as  his  or  her  age  or  circumstances 
may  require. 

Sec.  28.  No  writ  of  habeas  corpus  shall  be  disobeyed 
for  defect  of  form,  if  it  sufficiently  appear  therefrom  in 
whose  custody  or  under  whose  restraint  the  party  impris- 
oned or  restrained  is,  the  officer  or  person  detaining 
him  or  her  and  the  judge  before  whom  he  or  she  is  to 
be  brought. 

Sec.  29.  ISTo  person  who  has  been  discharged  by  the 
order  of  the  judge  upon  a  habeas  corpus,  issued  pursuant 
to  the  provisions  of  this  act,  shall  be  again  imprisoned, 
restrained  or  kept  in  custody  for  the  same  cause,  except 
in  the  following  cases: 

First — If  he  or  she  shall  have  been  discharged  from 
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custody,  on  a  criminal  charge,  and  be  afterwards  commit- 
ted for  the  same  offense,  by  legal  order  or  process. 

Second — If  after  a  discharge  for  defect  of  proof,  or  for 
any  defect  of  the  process,  warrant  or  commitment  in  a 
criminal  case,  the  prisoner  may  be  again  arrested,  on 
sufficient  proof  and  committed  by  legal  process  for  the 
same  offense. 

Sec.  30.  Whenever  it  shall  appear,  by  satisfactory 
proof  by  affidavit,  to  any  judge  authorized  by  law  to 
grant  a  writ  of  hctbeas  Gorpubs^  that  any  one  is  illegally 
held  in  custody,  confinement  or  restraint,  and  that  there 
is  good  reason  to  believe  that  such  person  or  persons  will 
be  carried  out  of  the  jurisdiction  of  the  judge  before 
whom  the  application  is  made,  or  will  suffer  some  in-e- 
parable  injury  before  compliance  with  the  writ  of  haheas 
corpus  can  be  enforced,  said  judge  may  cause  a  warrant 
to  be  issued,  reciting  the  facts,  and  directed  to  the  sher- 
iff or  any  constable  of  the  county,  commanding  such 
officer  to  take  such  person  thus  held  in  custody,  confi^ne- 
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before  such  judge,  to  be  dealt  with  according  to  law. 

Sec.  31.  Such  judge  may  also,  if  the  same  be 
deemed  necessary,  insert  in  such  warrant  a  command  for 
the  apprehension  of  the  person,  charged  with  such  illegal 
detention  and  restraint. 

Sec.  32.  The  officer  to  whom  such  warrant  is  deliv- 
ered shall  execute  the  same  by  bringing  the  person  or 
persons  named  before  the  judge  who  may  have  directed 
the  issuing  of  such  warrant. 

Sec.  33.  The  person  alleged  to  have  such  party 
under  illegal  coniinement  or  restraint  may  make  return 
to  such  warrant,  as  in  the  case  of  a  writ  of  haheas  corpus^ 
and  the  same  may  be  denied,  and  like  allegations,  proofs 
and  trial  shall  be  had  thereon,  as  upon  the  return  to  a 
writ  of  haheas  corpus. 

Sec.  34.  If  such  party  be  held  under  illegal  restraint 
or  custody,  he  or  she  shall  be  discharged  ;  and  if  not,  he 
or  she  shall  be  restored  to  the  custody  of  the  person 
entitled  thereto,  or  left  at  liberty  as  the  case  may  require. 

Sec  35.  Any  writ  or  process  authorized  by  this  act 
may  be  issued  and  served  on  the  first  day  of  the  week, 
commonly  called  Sunday,  or  any  other  non-judicial  day. 

Sec.  36.  All  writs,  warrants,  processes  and  subpoe- 
nas authorized  by  the  provisions  of  this  act,  shall  be 
issued  by  the  clerk  of  the  court,  and  [except  subpoenas] 
sealed  with  the  seal  of  the  court,  and  shall  be  served  and 
returned  forthwith,  unless  the  judge  shall  specify  a 
particular  time  for  anv  such  return. 
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Sec.  37.  If  [tny  judge,  after  a  pl-oper  application  is 
made,  shall  refuse  to  grant  an  order  for  a  writ  of  habeas 
corj)iis  ,  or  if  the  otlicer  or  person  to  whont  such  writ 
may  bedirected  shall  refuse  obedience  to  the  command 
thereof,  he  or  she  shall  forfeit  and  pay  to  the  person 
aggrieved  a  sum  not  exceeding  iive  thousand  dollars — 
to  be  recovered  by  an  action  of  debt,  in  any  court 
having  cognizance  thereof. 

Sec.  38.  Any  person  having  in  his  custody  or  under 
his  restraint  or  power  any  person  for  whose  relief  a  writ 
of  habeas  corpus  ^\\2i\\  have  been  duly  issued,  pursuant  to 
the  provisions  of  this  act  who,  with  the  intent  to  elude 
the  service  of  siich  writ  or  to  avoid  the  effect  thereof, 
shall  transfer  such  person  to  the  custody  of  another,  or 
shall  place  him  or  her  under  the  power  or  control  of 
another,  or  shall  conceal  or  exchatnge  the  place  of  his  or 
her  confinement  or  restraint,  or  shall  remove  him  or  her 
without  the  jurisdiction  of  such  judge,  shall  be  deemed 
guilty  of  a  misdemeanor,  and,  upon  conviction  thereof 
shall  be  fined  in  any  sum  not  exceeding  five  thousand 
dollars,  nor  less  than  one  thousand  dollars. 

Sec.  39.  Every  person  who  shall  knowingly  aid  or 
assist  in  the  commission  of  any  offense  specified  in  the 
last  preceding  section  shall  be  deemed  guilty  of  a  misde- 
meanor, and  punished  as  in  the  last  preceding  section. 

Sec.  40.  Every  person  convicted  of  any  offense 
under  the  provisions  of  the  last  preceding  sections  in 
addition  to  the  punishment  therein  mentionqd,  may  be 
also  imprisoned  in  the  county  jail  for  a  term  not  exceed- 
ing two  years. 


Apfkoved  January  13,  1875c 
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TORIAL  AND  COUNTY  REVENUE,  AND  FOR 
THE  ASSESSING  AND  COLLECTING  THE  SAME. 
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JBe  it  enacted  hy  the  Legislative  Assemhly  of  the 
Territory  of  Idaho  as  follows: 


Section  1. 

Tax  Levy. 

2. 

Annual  levy. 

3. 

Tax  liens. 

6. 

Real  and  personal  property  defined. 

6. 

Assessor's  bond. 

7. 

Deputies. 

11. 

Time  of  assessment. 

12. 

Aesessment  of  real  estate. 

14. 

Copartnership  property  and  estates. 

15. 

Penalty  for  false  lists. 

18. 

Assessment  roll. 

20. 

Property  not  listed. 

21. 

Compensation  of  assessor, 

22, 

Board  of  equalization. 

23. 

Duties  of  auditor. 

24. 

Oath  and  bond   of  tax  collector. 

27. 

Duties  of  tax  collector. 

29. 

Notice  to  be  given. 

31. 

Return  to  auditor. 

32. 

To  pay  over  to  treasurer. 

34. 

Delinquent  taxes. 

35. 

Delinquent  returns. 

36. 

Duties  of  District  Attorney. 

37. 

Form  of  complaint. 

38. 
39. 

Summons  to  issue. 

Answer  of  defendant. 

41, 

Costs  and  liens. 

42. 

Proceedings  In  civil  cases  applicsibl© 
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Section  43.  Compensation  of  district  attorney. 

44.  Duties  of  district  attoruey. 

48.  Recorder  to  be  audit  -r. 

47.  Bonds  of  aud2tor, 

48.  Pay  of  auditor. 
50.  Duties  of  auditor. 
5S.  Licenses. 

54.  Reports  to  controller. 

55.  Reports  to  commissioners. 

56.  Taxes  on  mortgage  debts. 

58.  Poll  taxes,  who  liable. 

59.  Poll  tax  blanks. 
62.  Collector  charged  with. 
64.  Proof  of  payment  of. 
66.  How  payment  of  enforced. 
68.  Penalty  for  false  name. 

70.  Collector  to  report  to  auditor. 

71.  Auditor  to  report  to  controller. 

72.  Billiards,  theatres  and  shows,  license; 

73.  Pedlers  and  hawkers. 

74.  Time  licenses  run. 

75.  Liquor  licenses. 

76.  Distileries  license. 

77.  Clasification  of  persons  for  license. 

78.  Bankers  and  brokers  license. 

80.  Bankers  classified. 

81.  Blank  licenses. 

84.  Duties  of  collector  as  to  licenses. 

85.  Auditor  to  give  collector  licenses. 

86.  License  may  be  paid  to  treasurer. 

87.  Auditor  to  report  to  controller. 

88.  Gambling  licenses. 

89.  Penalty  attached. 

90.  Shall  go  to  school  fund. 

93.  Treasurers  duties, 

94.  Settlement  of  treasurer. 

95.  Allowances  to  be  certified. 

96.  Pay  of  treasurer. 

97.  Penalties  for  neglect. 

98.  Settlement  of  oflScers  with  auditor, 

99.  Embezzlement. 

100.  Books  to  be  open  for  inspection. 

101.  Property  in  transitu, 

102.  Illegal  assessments. 

103.  Duties  of  assesor  in  return  to, 

104.  Pay  of  collector. 

105.  Collection  of  taxes  by  precinct. 

106.  Repeal  of  acts. 

Section.  1.  An  annual  ad  valorem  tax  of  seventy- 
five  cents  upon  each  one  hundred  dollars  value  of  taxa- 
ble property  for  Territorial  purposes  upon  the  assessed 
value  of  all  property  in  this  Territory,  not  by  this  act 
exempted  from  taxation,  is  hereby  levied  and  directed 
to  be  collected  and  paid ;  and  upon  the  same  property  the 
Board  of  Commissioners  of  each  county  is  also  hereby 
authorized  and  empowered  to  levy  and  collect  annually 
a  tax  for  county  expenditures  not  exceeding  one  hun-l 
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dred  and  fifty  cents  on  eacli  one  hundred  dollars ;  and 
upon  the  same  propeily  the  Board  of  Commissioners  of 
each  county  is  also  hereby  authorized  and  empowered  to 
levy  and  collect  annually  Isuch  additional  and  special 
taxes  as  the  laws  of  this  Territory  may  authorize  or 
require  them  to  levy  and  collect. 

Provided^  hov:ever,  That,  whenever  the  Board  of  Com-  Levy  to  be 
missioners  levy  any  tax,  they  shall  cause  such  levy  to  be  '■®'^*^^^®'^' 
entered  on  the   record  of   their  proceedings,  and  shall 
direct  their  clerk  to  deliver  a  certified  copy  thereof,   to 
the  assessor,  tax  collector,  auditor  and  treasurer,  each  of 
whom  shall  file  said  copy  in  his  ofiSce. 

Sec.  2.  The  Board  of  County  Commissioners  of  each  Annual  as- 
county  shall,  at  their  regular  meeting  in  April,  unless 
otherwise  provided  by  special  act,  annually  assess  the 
amount  of  taxes  that  shall  be  levied  for  county  purposes, 
dessignating  the  number  of  cents  which  shall  on  each 
one  hundred  dollars  of  taxable  property,  real  or  personal, 
be  levied  for  each  purpose,  and  shall  add  thereto  the 
amount  levied  by  law  on  each  one  hundred  dollars  of 
taxable  property,  real  or  personal,  for  either  Territorial 
or  county  purposes.  All  taxes  levied  under  the  provis- 
ions of  this  act,  shall  be  paid  in  the  lawful  money  of  the 
United  States  ;  Provided^  however^  That  nothing  in 
this  act  shall  be  construed  so  as  to  prohibit  any  county, 
city  or  town,  from  levying  and  collecting  general  or 
special  taxes  in  accordance  with  the  provisions  of  its 
charter,  or  of  any  special  act.  The  Board  of  Commis-  Books  to  be 
sioners  of  each  county  shall,  prior  to  the  first  Monday  in  p^^p^"^^*^- 
April  each  year,  cause  to  be  prepared  suitable  and  well 
bound  books  for  the  use  of  the  assessor,  in  which  he  shall 
enter  the  tax  list  or  assessment  roll  as  hereinafter  pro- 
vide.d.  Said  books  shall  contain  suitable  printed  or 
written  heads,  and  be  ruled  to  conform  with  the  form  of 
the  assessment  roll  as  provided  by  this  act. 

Sec.  3.  Every  tax  levied  under  the  provisions  or 
authority  of  this  act  is  hereby  made  a  lien  against  the 
the  property  assessed,  which  lien  shall  attach  on  the  first 
Monday  in  April  in  each  year,  on  all  property  then  in 
this  Territory,  and  on  all  other  property  whenever  it 
reaches  the  Territory,  and  shall  not  be  satisfied  or 
removed  until  the  taxes  are  all  paid,  or  the  property  has 
absolutely  vested  in  a  purchaser  under  a  sale  for  taxes. 

Provided^  That  where  property,  both  real  or  per- 
sonal is  assessed  to  any  person,  firm,  corporation  or 
company,  the  whole  amount  of  the  tax  so  levied  and 
assessed  shall  be  and  is  hereby  made  a  lien  upon  the 
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real   property    of   such  persons,  firm,    corporations   or 
company. 

Sec.  4.  All  property  in  this  Territory  shall  be  taxed 
as  real  or  personal  property.  The  term  real  property,  as. 
used  in  this  act,  shall  include  lands  and  all  unmovable 
property  thereon.  The  term  personal  property,  as  used 
in  this  act,  shall  include  all  property  except  real  prop- 
erty. All  property  in  this  Territory  shall  be  subject  to 
taxation,  except — 

First-— KW  lands  and  lots  of  ground  with  buildings, 
improvements  and  structures  thereon,  belonging  to  the 
Territory,  and  all  lands  belonging  to  the  United  States 
or  to  this  Territory,  and  all  buildings  and  improvements 
belonging  to  the  United  States  or  to  this  Territory. 

Second — Court  houses,  jails,  town  halls,  houses  occu- 
pied by  fire  and  military  companies,  and  their  apparatus, 
and  other  public  structures  and  edifices,  and  all  squares 
and  lots  kept  open  for  health  or  public  use,  or  for  orna- 
ment, belonging  to  any  county,  city,  town  or  village  in 
this  Territory,  public  libraries,  colleges,  school  houses 
and  other  buildings  for  the  purposes  of  education,  with 
their  furniture,  libraries  and  all  other  eauipments,  and 
the  lots  and  lands  thereto  appurtenant  and  used  there- 
with, so  long  as  the  same  shall  be  used  for  that  purpose; 
provided^  that  when  any  of  the  property  mentioned  in 
this  subdivision  is  private  property,  from  which  a  rent 
or  other  valuable  consideration  is  received  for  its  use, 
the  same  shall  be  taxed  as  other  property. 

Third — Public  hospitals,  asylums,  poor  houses,  an(i 
other  charitable  or  benevolent  institutions  for  the  relief 
of  the  indigent  or  afflicted,  and  the  lots  or  lands  thereto 
appurtenant,  with  all  their  furniture  and  equipments,  all 
grounds  and  buildings  belonging  to  agricultural  socie- 
ties, so  long  as  the  same  shall  be  used  for  that  purpose 
only,  and  without  pecuniary  gain. 

Foitrth — Churches,  Chapels  and  other  buildings  for 
religious  worship,  with  their  furniture  and  equipments, 
and  the  lots  of  ground  appurtenant  thereto  and  used 
therewith ; '  Provided^  The  same  sliall  be  used  for  such 
purposes  only,  without  yield iag  rent. 

Fifth — The  buildings  and  lots  of  grounds  appurten- 
ant thereto  and  used  therewith,  owned  and  used  by  the 
Order  of  Free  and  Accepted  Masons,  The  Independent 
Order  of  Odd  Fellows,  or  by  any  benevolent  or  charita- 
ble society,  except  such  buildings  and  lots  of  ground  as 
are  owned  in  connection  with  individual  owners,  then 
only  to  the  extent  owned  by  such  orders  or  societies,  cem- 
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eteries  and  grave  yards,  set  apart  and  used  for  the  pur- 
pose ,of  interring  the  dead. 

Sixth — The  property  of  widows  or  orphan  children, 
not  to  exceed  the  amount  of  one  thousand  dollars  to  any 
one  family. 

Seventh — Growing  crops, 

Eighth — Capital  stock  of  incorporated  companies, 
where  the  assessable  property  has  been  assessed — also 
mining  claims ;  provided^  that  all  machinery  used  in 
mining  claims,  and  all  property  and  improvements  appur- 
tenant to  or  upon  mining  claims  which  have  an  independ- 
ent and  separate  value,  shall  be  subject  to  taxation. 

Nirdh — Tools  of  mechanics,  farming  tools  of  husband- 
men, libraries  of  professional  men  and  private  citizens, 
household  furniture  of  families  or  householders,  which 
do  not  exceed  in  value  to  each,  the  sum  of  fifty  dollars, 
and  tools  of  miners  which  do  not  exceed  in  value  to 
each  pwner,  the  sum  of  fifty  dollars. 

Sec.  5.  The  term  ''real  estate"  w^henevcr  used  in 
this  act,  shall  be  deemed  and  taken  to  mean  and  include, 
and  it  is  hereby  declared  to  mean  and  include,  the  own- 
ership of,  or  claim  to,  or  possession  of,  or  right  of  pos- 
session to,  any  land  within  the  Territory  and  the  claim 
by  or  possession  of  any  person,  firm,  corporation,  associa- 
tion or  company,  to  any  land  shall  be  listed  under  the 
head  of  real  estate.  The  term  "  personal  property  " 
whenever  used  in  this  act,  shall  be  deemed  and  taken  to 
mean,  and  it  is  hereby  declared  to  mean  and  include,  all 
household  and  kitchen  furniture,  all  law,  medical  and 
miscellaneous  libraries,  all  goods,  wares  and  merchandise; 
all  chattels  of  every  kind  and  description,  all  money  on 
hand  or  on  deposit  in  bank  or  banks,  or  with  individuals, 
all  moneys  at  interest,  secured  by  mortgage  or  otherwise  ; 
gold  dust,  silver  bars,  bullion,  solvent  debts,  other  than 
those  nicntioned  in  this  section,  when  the  amount 
thereof  exceeds  the  indebtedness  due,  or  to  become  due, 
to  residents  of  the  Teritory,  of  the  party  assessed ;  stocks 
of  goods  on  hand ;  horses,  mules,  oxen,  cows,  calves, 
beef  cattle,  hogs,  sheep,  goats,  jacks  and  jennets,  and  cat- 
tle of  every  description ;  wagons,  carriages,  buggies,  om- 
nibuses, stages,  stage-coaches,  sulkies,  carts,  drays  and  all 
other  vehicles,  whether  for  use,  or  pleasure,  or  hire ;  all 
machines  and  all  machinery,  all  works  and  improve- 
ments, all  store-ships  and  hulks;  all  steamers,  vessels  and 
water  craft  of  every  description  and  name,  either  owned 
in  whole  or  in  part  by  a  resident  or  residents  of  the 
Territory,  or  navigating  the  watei'S  of  any  river  or  bay 
in  the  Territory,  and  having  a  general  depot  or  terminua 
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witliln  the  Territory,  all  capital  loaned,  invested  or  em- 
ployed in  any  trade,  commerce  or  business  whatever, 
the  capital  stock  of  all  corporations,  companies,  associa- 
tions, firms  or  individuals  doing  business,  or  having  an 
office  in  the  Territory,  the  money,  property  and  effects 
of  every  kind,  except  real  estate,  of  all  banks,  banking 
institutions  or  firms,  bankers,  money  lenders  and  brokers, 
all  houses,  buildings,  fences,  structures,  erections  or 
other  improvements,  built  or  erected  upon  any  land, 
whether  such  land  be  private  property,  or  the  property 
of  the  Territory,  or  of  the  United  States,  or  any  munic- 
ipal corporation,  or  county  in  the  Territory,  and  all 
property  of  whatever  kind  or  nature  not  included  in  the 
term  "real  estate"  as  said  term  is  defined  in  this  act, 
including — the  stockholders  of  every  national  bank  and 
banking  association  located  in  this  Territory,  organized 
and  doing  business  under  the  provisions  of  an  act  of 
Congress,  entitled  "An  Act  to  provide  a  national  cur- 
rency, secured  by  a  pledge  of  United  States  bonds,  and 
to  provide  for  the  circulation  and  redemption  thereof," 
approved  June  3d,  A.  D.  1864,  and  the  several  acts  amen- 
datory thereof  and  supplementary  thereto  or  of  any 
bank  incorporated  under  the  laws  of  this  Territory,  shall 
be  assessed  and  taxed  on  the  value  of  their  shares  of 
stock  therein  in  the  county  where  such  bank  is  located, 
w^hether  the  stockholders  reside  in  such  place  or  not,  such 
shares  shall  be  listed  and  assessed  with  regard  to  the 
ownership  thereof,  subject  however,  to  the  restriction  that 
taxation  of  such  shares  shall  not  be  at  a  arreater  rate  than 
is  assessed  on  any  other  monied  capital  in  the  hands  of 
individual  citizens  of  this  Territory  in  the  place  where 
such  bank  is  located.  The  shares  of  capital  stock  of 
I^ational  Banks,  not  located  in  this  Territory,  held  in 
this  Territory,  shall  not  be  required  to  be  listed  under 
the  provisions  of  this  act.  Each  National  Bank  shall  fur- 
nish to  the  assessor,  a  full  and  correct  list  of  the  names 
and  residence  of  its  stock  holders,  and  the  number  of 
shares  held  by  each,  and  the  assessor  shall  report  the 
same  to  the  county  auditor  in  his  assessment  return. 
The  taxes  against  such  shares  shall  be  levied  against  the 
holder  of  the  same  in  the  list  of  personal  property,  and 
shall  be  paid  by  the  bank. 

Nothing  in  this  act  contained  shall  exempt  the  real 
estate  of  such  banking  association,  or  national  bank  from 
either  Territorial,  county  or  municipal  taxes,  to  the  same 
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tlie  duties  of  his  ofiice,  shall  execute  to  the  Territory  of 
Idaho,  a  bond  in  the  penal  sum  of  three  thousand  dollars, 
with  two  or  more  sutncient  sureties,  to  be  approved  by 
the  County  Commissioners ;  conditioned  for  the  faithful 
performance  of  all  the  duties  of  his  office  required  by 
law,  which  bond  shall  be  filed  and  recorded  with  the 
county  recorder,  and  shall  take  the  oath  of  office  pre- 
scribed by  law,  M  hich  shall  be  endorsed  on  his  official 
bond. 

Sec.  7.     Said  assessor  shall  have  the  power  of  appoint-  Assessor 
ing  one  deputy  assessor,  and  no  more,  except  as  tax  col-  po^it^Sep- 
lector,  and  as  provided  in  section  25,  of  this  act,  to  aid  uty. 
him  in  his   official  duties.     The  appointment  shall  be  in 
writing  and  signed  by  the  assessor,  and  shall  be   tiled 
and  recorded  in  the  office  of  the  county  recorder.     The 
assessor  may  revoke  the  appointment  of  any  deputy  at 
will,  by  writing,  filed  and  recorded  in  the  same  office. 
Each  deputy  before  entering  upon  his  duties  shall  take 
the  oath  of  office,    which  shall  be   endorsed  upon  his 
appointment.    The  assessor  may  take  from  each  of  his  dep- 
uties a  bond  with  sureties  for  the  faithful  performance 
of  his  duties;  but  the  assessor  personally  shall  be  liable 
on  his  official  bond  for  all  acts  of  his  deputy. 

Sec.  8.     If  any  assessor  or  deputy  assessor  shall  be  Penalty, 
guilty  of  neglect  of  the  duties  enjoined  on  him  by  law, 
he  shall  be  liable  to  indictment  in  any  court  of   compe- 
tent jurisdiction,  and  fined  in  any   sum   not  exceeding 
five  hundred  dollars. 

Sp:c.  9.      Suit  may  be   instituted   on   the    assessor's  1^^^°^ 
bond  in  the  manner  provided  by  law,  for  the  benefit  of 
any  person  who  may  be  aggrieved  by  the  wrongful  act 
or  conduct  of  such  assessor  or  his  deputy. 

Sec.  10.     The  assessor  and  his  deputy    are   hereby  i^tYroaths! 
authorized  to  administer  all  oaths  and  affirmations  con- 
templated by  law,  in  the   discharge   of   their   duties   as 
such  assessors. 

Sec.  11.  Between  the  first  Monday  in  April  and  the  Sf„^^„ 
rst  Monday  m  August  m  each  year,  the  county  assess-  essments. 
ors,  except  otherwise  required  by  special  enactment, 
shall  ascertain  by  diligent  inquiry  and  examination,  all 
property  in  his  county,  real  or  personal,  subject  to 
taxation,  and  also  all  persons,  corporations,  associations, 
companies,  or  firms  owning,  claiming  or  having  the  pos- 
ses^iion  or  control  thereof,  and  he  shall  then  determine 
the  full  and  cash  value  of  all  such  property,  and  shall 
list  and  assess  the  same  to  the  person,  firm,  corporation, 
association,  or  company  owning  or  having  the  possession, 
charge   or  control  thereof,  for  the  purpose   of  enabling  :".' 

(31)  .,..r 
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the  assessor  to  make  such  assessment,  he   shall   demand 
from  eacli  person  and  iirm,  and  from  the  president,  cash- 
ier, treasurer  or   managhig  agent   of   such  corporation, 
association,  or  company,  within  his  county,  a  particular 
description,  under    oath   or  athrmation,  of  all   the  real 
estate  within   the   county,  owned,  claimed  by,  or  in  the 
possession  or  control  of  such  person,  iirni,  corporation, 
association  or  company,  also  a  complete  statement  under 
oath  or  affirmation,  of  all  personal  jDroperty  w^ithin  said 
county  belonging  to  said  person,  firm,  corporation,  asso- 
ciation or  company,  which  statement  shall  be  entered  by 
the  assessor  in  a  book  to  be  kept  by  him  for  tliat  purpose, 
and  shall  be  subscribed  and  sworn  to  in  every  case  by  the 
j)erson  making  the  same,  if  any  person,  officer  or  agent 
shall  neglect  or  refuse  on  demand  of  the  assessor  or  his 
deputy,  to  give  under  oath  or   affirmation  a  description 
Aseeesraent  and  Statement  required  by  this  section,  or  subscribe  and 
how  made,     g^^gr^j.  j-^y  |-|^q  same,  tlic  asscssor  shall  make  the  descrip- 
tion and  statement  as  aforesaid,  and  shall  make  an  esti- 
mate of  the  value  of    said  property  wliich  such  person, 
officer  or   agent   neglected  or  refused   to   render  under 
oath  or   affirmation   and   the   value   so   fixed  shall  be 
doubled  by  the  assessor,  and  shall  not  be  reduced  by  the 
board  of  equalization.     If  the  owner  of  any  property 
not   listed   by   any   other   person,   shall   be   absent   or 
unknown,  the   assessor   shall   make  an  estimate  of  the 
value  of  such  property  ;  if  the  name  of  the  absent  owner 
is  known  to  the  assessor  the  property  sliall  be  assessed 
in  his,  her  or  their  name,  if  unknown  to  the  assessor, 
the  property  shall  be  assessed  to  "unknown  owners." 
Aseessment       Sec.  12.     At  tho  Same  time  and  in  the  same  manner 
later  ^^      as  the  other  lists  of  property  herein  required  or  given, 
each  and  every  person  shall  deliver  under  oath  or  affirma- 
tion, to  the  assessor  a  similar  list  of  all  the  real  estate 
with  the  improvements  thereon,  if  any,   and  other  per- 
sonal propei'ty  wliich  he  or  the  firm  of   which  he  is  a 
member  and  the  corporation,  association  or  company  of 
w^hich  he  is   president,  cashier,  treasurer,  secretary,  trus- 
tee or  managing  agent,  owns,  claims,  or  has  charge,  pos- 
session or   control  of  in  any  other  county  of  the  Terri- 
tory, which  he  does  not  of  his  personal  knowledge  know, 
has  been  assessed  in    such  other  county   for  that   year, 
vi^liich  list  shall  particularly  describe   each  tract  of  land 
and  each  city  or  towm  lot  contained  therein,  so   that  the 
same  may  be  found  and  known  by  such  description,  and 
all  vessels,  steamers  and  other  water  craft,  and  shall  also 
specify  each  and   all  deposits,  if   any,  and  persons  with 
whom  such  deposit  or  deposits  are  made,  and  the  place 
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or  places  in  which  the  same  may  be  found,  unless  he 
«hall  have  included  all  such,  money,  gold  dust,  silver  bars 
and  bullion  in  the  list  of  property  in  his  county,  which 
it  shall  be  lawful  to  do,  and  shall  also  specify  the  kind 
and  nature  of  all  other  personal  proj^erty  in  such  county 
"belonging  to  or  under  the  charge,  control  or  in  the  posses- 
sion of  hiiuor  thein. 

Sec.  13  Every  assessor  as  soon  he  shall  have  received 
a  list  of  any  property  in  another  county  nnder  the  fore- 
going section,  shall  make  out  from  tlie  lists  delivered  to 
liim,  a  list  for  each  county,  in  which  any  taxable  prop- 
erty may  be,  and  shall  transmit  the  same  by  mail  or 
express  to  tlie  assessor  of  the  proper  county,  who  shall 
assess  the  same  as  other  taxable  propei'ty  therein,  if  it  has 
not  been  before  assessoa  for  the  same  year. 

Seo.  14.  The  owner  or  holder  of  any  stock  in  any 
firni,  incorporated  company  or  association,  the  entire 
capital  of  which  is  invested  in  property  which  is  assessed, 
or  the  capital  of  which  is  assessed  shall  not  be  assessed 
individually  for  his  stock  in  such  company  or  association, 
nor  shall  any  person  having  an  interest  in  any  partner- 
ship or  Urm,  be  individually  assessed  for  the  partnership 
or  iirni  property,  if  such  [jroperty  is  assessed  to  the  part- 
nership or  lirm,  the  property  of  every  firm,  incorporated 
company  or  association,  shall  be  taxed  in  the  county 
where  the  property  is  situated  ;  prooided^  that  whenever 
any  portion  of  the  property  of  any  such  company  shall 
be  assessed  and  taxed  in  the  county  wherein  the  same  is 
located,  then  upon  y^resentation  at  the  principal  office  of 
such  company  of  the  certificate  or  receipt  of  the  tax  col- 
lector of  said  county,  that  such  taxes  have  been  paid  in 
another  county,  the  same  shall  be  deducted  at  the  princi- 
pal office  from  the  aggregate  amount  of  taxes  imposed 
upon  or  paid  by  said  company  for  the  same  pi'operty  in 
the  county  wherein  the  principal  office  of  the  said  com- 
pany is  situated,  the  undivided  property  of  deceased  per- 
sons may  be  listed  to  the  heirs,  guardians,  executors,  or 
administrators  as  the  case  may  be,  and  the  payment  of 
taxes  made  by  either,  shall  bind  all  parties  in  interest 
for  their  equal  proportions.  It  is  hereby  made  the  duty  Estates, 
of  every  probate  judge  from  time  to  time,  to  direct 
each  and  every  administrator  and  executor,  (which  direc- 
tion may  be  specia^lly  given  in  each  case  or  by  general 
order)  to  pay  out  of  the  funds  of  the  estate,  all  taxes  that 
have  attached  or  accrued  against  such  estate  after  the 
passage  of  this  act»  and  no  order  or  decree  for  the  distri- 
bution of  any  property  of  any  descendant  among  the 
heirs  or  devisees,  shall  be  made  until  all  taxes  which  have 
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been  attached  to  or  accrued  against  the  estate,  shall  have 
been  paid. 

Sec.  15.  If  any  person  shall  willfully  make  or  give 
under  oath  or  affirmation,  a  false  list  of  his,  her  or 
their  taxable  property,  or  a  false  list  of  taxable  property 
under  his,  her  or  their  control,  such  person  shall  be 
deemed  guilty  of  perjury,  and  upon  conviction  thereof, 
shall  be  punished  therefor,  as  is  by  law  provided  for  the 
punishment  of  perjury. 

Sec.  16.  If  any  person  shall  eive  the  assessor  or  his 
deputy  a  false  name  or  shall  refuse  to  give  his  or  her 
name,  or  shall  refuse  to  give  a  list  of  property  as  is  by 
this  act  required,  or  shall  refuse  to  swear  or  affirm  to 
such  list,  he  or  she  shall  be  guilty  of  a  misdemeanor,  and 
shall  be  arrested  upon  complaint  of  the  assessor  or  his 
deputy,  and  upon  conviction  before  a  justice  of  the 
peace,  he  or  she  shall  be  punished  by  a  fine  not  less  than 
ten  dollars,  nor  more  than  five  hundred  dollars,  or  by 
imprisonment  for  a  term  of  not  less  than  three  months, 
or  by  both  such  fine  and  imprisonment. 

Sec.  17.  The  assessor  and  his  sureties  shall  be  and 
they  are  hereby  made  liable  for  the  taxable  property 
within  the  county,  when  through  his  neglect  it  remains 
unassessed,  and  it  is  hereby  made  the  duty  of  the  district 
attorney  of  such  county  to  commence  suit  against  such 
assessor,  and  his  sureties  for  the  amount  of  taxes  due  on 
property  not  assessed  by  him ;  jpromded^  that  such  suit 
shall  not  be  commenced  until  after  the  assessor  shall 
have  completed  the  assessment  roll  each  year,  and  if  any 
non-assessment  was  caused  by  the  refusal  of  the  owner, 
claimant  or  agent  of  such  property,  or  if  the  person  or 
persons  having  it  in  possession  or  under  his  or  their  con- 
trol or  charge,  to  give  a  list  to  the  assessor,  the  assessor 
shall  not  be  liable,  but  the  person  whose  refusal  to  give 
the  asssessor  a  list  caused  the  omission,  shall  pay  double 
the  taxes  imposed  upon  property  regularly  assessed. 

Sec.  18.  It  shall  be  the  duty  of  the  assessor  to  pre- 
pare a  tax  list,  or  assessment  roll,  alphabetically  arranged 
in  the  book  or  books  ftirnished  him  by  the  Board  of 
Commissioners  for  that  purpose,  in  which  book  or  books 
shall  be  listed  or  assessed  all  the  real  estate,  improve- 
ments on  real  estate,  improvements  on  public  lands  and 
all  personal  property  within  the  limits  of  the  county, 
and  in  said  book  or  books  he  shall  set  down  in  separate 
columns. 
First — The  date  of  assessment. 
Second — The  names  of  the  taxable  inhabitants,  firms, 
incorporated  companies  or  associations,  in  alphabetical 
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order,  if  known,  if  unknown  the  property  shall  b6 
assessed  to  ''  unknown  owners, "  and  if  any  person  shall 
refuse  to  make  a  statement  of  his  property  under  oath  as 
required  by  this  act,  tliat  fact  shall  be  noted  under  his 
name. 

Third — All  real  estate  and  improvements  taxable  to 
each  inhabitant,  firm,  incorporated  company  or  association, 
described  by  metes  and  bounds  or  by  common  designa- 
tion or  name  if  situated  within  the  limits  of  any  city  or 
incorporated  town,  describing  by  lots  or  fraction  of  lots, 
if  without  said  limits,  giving  the  number  of  acres  as 
nearly  as  can  be  conveniently  ascertained,  and  the  loca- 
tion and  township  where  situate,  all  improvements  on 
public  lands,  describing  as  nearly  as  possible  the  location 
of  such  improvements ;  jyrovided^  that  when  two  or  more 
parties  claim  or  give  a  description  of  the  same  land,  it 
shall  be  assessed  to  each  party  making  such  claim,  or 
giving  such  description,  according  to  the  estimated  value 
of  the  claims  of  each. 

Fourth — The  cash  value  of  real  estate  and  improve^ 
ments  thereon. 

.  Fifth — The  cash  value  of  all  improvements  on  real 
estate  when  the  same  is  assessed  to  a  person  other  than 
the  owner  of  saM  real  estate. 

Sixth — The  cash  value  of  all  personal  property  except 
improvements  on  real  estate  or  public  lands  taxable  to 
each. 

Seventh — The  total  value  of  all  property  taxable  to 
each  and  no  further  description  of  personal  property 
than  that  required  by  the  foregoing  provision  of  this 
section  shall  be  needed  or  be  requisite  to  render  the 
assessment  binding  and  effective. 

Eighth — He  shall  also  place  in  a  sej)arate  column 
opposite  the  name  of  each  person  liable  to  pay  a  poll  tax 
the  figure  one  (1)  the  form  of  the  assessment  roll  shall 
be  substantially  as  follows : 
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ASSESSMENT  ROLL  of  Property  for  the  fiscal  year 
ending  April  to  all  Owners  and  Claimants  known  or 
unknown. 


§: 

Co 

«0 


1^ 

CO 


1^ 


I   *3 

I  ^ 


"I 


^  to 

1  ^ 

<D  o 


I    I     03 


b  g 


U 


^^-^^ 

cc    .      O 
So    <»» 


^>. 


■li 

j  ^  -^  « 
i[^  '-^  ,^  ^  >^  I  ^ 

J^  i  ■**  -  5  ^  Ms 
VP  Iji)  :  o  ^Ci !  q:" 
C^H  ,^i  :CJ  bs  !  G^ 


$        ,$ 


^         $ 


«J)      «J)     tf>     qj 


I  I 


Roll  to  be 

completed, 

■when. 


Sec.  19.  On  or  before  the  first  Monday  in  August 
in  eacii  year  the  assessor  shall  complete  his  tax  list  or 
assessment  roll  and  shall  attach  his  certificate  thereto, 
and  deliver  it  and  all  the  original  lists  of  property  given 
.  to  him  to  the  clerk  of  the  Board  of  County  Commis- 
sioners, and  as  soon  as  he  receives  the  said  assessment 
roll,  the  clerk  of  the  Board  of  County  Commissioners 
shall  give  notice  of  the  fact,  specifying  therein  the  time 
of  the  meeting  of  the  Board  of  Equalization,  by  publica- 
tion in  one  newspaper,  if  there  be  one  published  in  the 
county,  and  if  none,  then  in  such  manner  as  the  Board 
of  Commissioners  shall  direct,  and  he  shall  keep  the  roll 
open  in  his  office  for  public  inspection. 

Sec.  20.'  It  shall  be  lawful  for  the  assessor,  and  it 
.ori^^oTer?y  is  hereby  made  his  duty,  at  any  time  subsequent  to  the 
not  listed.  ^^,g^  Monday  in  August  and  prior  to  the  first  Monday  in 
IsTovember  in  each  year,  to  assess  any  personal  property 
which  shall  not  be  on  the  regular  list,  or  which  shall 
have  been  brought  into  the  county  after  the  first  Monday 
in  August  and  prior  to  the  first  Monday  of  November  in 
each  vear,  and  he  shall  enter  such  assessment  in  a  separ- 
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ate  portion  of  the  tax  list  or  assessment  roll  under  tlie' 
head  of  "  subseqiient  assessments,"  and  shall  deliver  a 
true  copy  of  the  original  assessment  to  the  County  Aud- 
itor, to  be  by  him  compared  with  the  entries  on  the 
assessment  roll  and  the  same  shall  then  be  Hied  with  the 
clerk  of  the  Board  of  Commissioners. 

Sec.  21.  The  assessor  and  his  deputy  shall  keep  a  fioJ^Pf"|f 
correct  account  of  the  number  of  days  they  have  been  bessor, 
employed  in  the  discharge  of  their  official  duties,  and 
shall  verify  the  same  on  oath  before  the  clerk  of  the 
Board  of  Connnissioners,  or  other  persons  qualified  to 
administer  oaths,  and  then  shall  present  said  account  to 
the  Board  of  Commissioners,  who  if  satisfied  of  the  cor- 
rectness of  the  samie  shall  allow  it  and  order  payment  to 
be  made  at  the  rate  of  eight  dollars  per  day  ;  provided 
that  the  Board  of  Commissioners  may  fix  the  number  of 
days  for  which  pay  shall  be  allowed  any  assessor  or 
deputy  for  assessing  the  county.  And^  provided  further 
that  it  shall  be  the  duty  of  the  assessor,  between  the  first 
Monday  of  April  and  the  first  Monday  of  August  of 
each  year  to  assess  all  real  estate  and  personal  property 
within  his  county,  between  those  dates  and  no  real  estate 
shall  be  assessed  after  the  first  Monday  of  August  in 
each  year. 

Sec.  22.     The  Commissioners  of  the  county  shall  con-  Board  of 
stitute  a  Board  of  E^^ualization  of  which  the  clerk  of  the  tum.'^^^* 
'Board  of  Commissioners  shall  be  clerk.     The  Board  of 
Equalization  shall  meet  on  rhe  third  Monday  in  AugusI; 
in  each  year,  and  shall  continue  in  session  from  time  to 
time  until  the  business  of  equalization  presented  to  them 
is  disposed  of.     The  Board  of  Equalization  shall  have 
power  to  determine  all  complaints  made  in  regard  to  the    • 
assessed  value  of  any  property,  and  may  change  and 
correct  any  valuation,  either  by  adding  thereto,  or  de- 
ducting therefrom ;  if  they  deem  the  same  fixed  in  the 
assessment  roll  too  small  or  too  great,  whenever  said 
sum  be  fixed  by  the  owner  or  assessor,  except  that  in  the 
case  where  the  person  complaining  of  the  assessment,  ha? 
refused  to  give  the  assessor  his  or  her  list  under  oath  as 
required  by  this  act ;  no  reduction  shall  be  made  by  the 
Board  of  Equalization  in  the  assessment  made  by  the 
assessor,  and  if  the  Board  of  Equalization  shall  find  it 
necessary  to  add  to  the  assessed  valuation  of  any  proper 
ty  on  the  assessment  roll,  they  shall  direct  their  clerk  tC 
give  notice  to  the  person  interested  by  letter  deposite<k 
in  the  postoffice,  express  or  otherwise,  naming  the  da^^ 
when  they  shall  act  in  that  case,  and  allowing  a  reasona- 
ble time  to  appear,  as  soon  as  possible  after  the  adjourn- 
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ment  of  the  Board  of  Equalization  in  August,  its  clerk 
shall  make  out  a  list  of  all  persons,  the  valuation  of 
whose  property  has  been  added  to  with  the  amount  so 
added  on  the  assessment  roll,  who  have  not  appeared  he- 
fore  the  Board,  and  a  list  of  all  property  the  valuation 
of  which  has  been  added  to  the  assessment  roll,  with 
the  amount  so  added,  the  owners  of  which  have  not  ap- 
peared before  the  Board ;  and  the  Board  of  Commis- 
sioners shall  cause  the  same  to  be  published  in  one  news- 
paper in  the  county,  if  there  be  any,  and  if  not,  then  by 
posting  a  copy  of  the  same  in  three  public  and  conspicu- 
ous places  in  the  county,  one  of  which  shall  be  at  the 
court  house  door  ;  and  any  person  to  the  assessed  value 
of  whose  property  there  was  an  amount  so  added,  not 
appearing  before  the  Board  of  Equalization  in  August 
may  appear  before  the  Board  on  the  hrst  Monday  in 
October,  and  upon  making  affidavit  of  his  or  her  prop- 
erty, he  or  she  shall  have  a  hearing  before  the  Board  of 
Equalization,  and  the  determination  shall  then  be  final ; 
and  the  clerk  of  the  Board  of  Equalization  shall  note  all 
changes  made  and  report  the  same  to  the  auditor,  who 
shall  make  the  changes  required  in  the  original  assess- 
ment roll,  and  the  auditor  shall  in  his  next  regular  state- 
ment to  the  controller  of  the  Territory  report  such 
changes  in  such  statement.  During  the  session  of  the 
Board  of  Equalization  the  assessor  shall  be  present,  and 
also  any  deputy  whose  testimony  may  be  required  by 
the  parties  appealing  to  the  Board,  and  they  shall  have 
the  right  to  make  any  statement  concerning  any  assess- 
ment, and  producing  evidence  relating  to  the  question 
before  the  Board.  A  quorum  of  the  Board  of  Commis- 
sioners shall  be  sufficient  to  constitute  the  Board  of 
Equalization,  and  a  majority  of  the  members  present 
shall  determine  the  action  of  the  Board. 
Duties  of  Sec.  23.     During  the  session,  or  as  soon  as  possible 

after  the  adjournment  of  the  Board  of  Equalization,  its 
clerk  shall  enter  upon  the  assessment  roll  all  the  changes 
and  corrections  made  by  the  Board,  and  thereupon  de- 
liver the  assessment  roll  so  corrected  to  the  county  aud- 
itor, whose  duty  it  shall  be  to  add  up  the  columns  of 
valuation  and  enter  the  total  valuation  of  each  descrip- 
tion of  property  on  the  roll,  and  also  carry  out  in  a  sep- 
arate money  column  the  totals  of  taxes  composed  of 
Territorial,  county  and  other  taxes  to  each  person ;  and 
on  or  before  the  fourth  Monday  in  August  he  sball  de- 
liver the  original  assessment  roll;  and  on  or  before  the 
Srst  Mondaj^  in  Kovember  the  subsequent  assessment 
roll  with  his  certificate  attached,  to  the  sheriff,  who  shall 
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be  ex-officio  tax  collector  of  all  taxes  due  or  unpaid 
thereon  ;  lyrovided^  that  for  the  services  of  the  auditor 
rendered  accojding  to  the  provisions  of  this  section,  in 
carrying  out  tne  totals  of  taxes  to  each  person,  he  shall 
receive  a  sum  to  be  iixed  by  the  Board  of  Commissioners 
of  his  county,  not  to  exceed  fifty  cents  a  folio,  counting 
each  necessary  figure  as  equivalent  to  one  word ;  j[}to- 
mded^  that  no  compensation  shall  be  received  by  the 
auditor  for  any  other  work  required  of  him  in  this  sec- 
tion ;  pr(yi:id.edj  cdso^  that  nothing  in  this  section  shall  be 
construed  to  give  any  additional  compensation  to  those 
auditors  who  are  paid  by  salaries. 

Sec.  24.  The  county  tax  collector  before  enterins,"  P^^5^?^ 
upon  the  duties  of  his  omce  shall  execute  to  Idaho  ier-  collector 
ritory  a  bond  in  the  penal  sum  of  five  thousand  dollars, 
or  in  a  greater  sum  if  the  Board  of  Commissioners  of 
the  county  require  it,  with  two  or  more  sureties  to  be 
approved  by  the  County  Commissioners,  conditioned  for 
the  faithful  performance  of  all  the  duties  of  his  ofiice  as 
required  by  law.  Said  bond  shall  be  filed  and  recorded 
in  the  office  of  the  county  recorder,  and  he  shall  take  the 
oath  of  office  as  prescribed  by  law,  which  shall  be  en- 
dorsed on  said  bond ;  provided,  that  no  bond  shall  be 
required  in  a  greater  sum  than  twice  the  amount  of  taxes 
to  be  collected. 

Sec.  25.  The  tax  collector  shall  have  the  power  of  ^®p"^ 
appointing  one  or  more  deputies  to  aid  bim  in  his  official 
duties,  for  whose  conduct  he  and  his  sureties  shall  be  lia- 
ble on  his  official  bond ;  provided  however,  that  said  tax 
collector  shall  compensate  said  deputies  for  their  services ; 
Ri^d, provided,  further,  in  the  appointment  of  said  depu- 
ties the  collector  and  deputies  herein  provided  for,  shall 
be  governed  by  the  provisions  of  Sec.  7  of  this  act,  in  so 
far  as  the  oath  of  office,  the  filing  and  revoking  the  same 
appointment  are  concerned. 

Sec.  26.  If  any  tax  collector  or  his  deputy  shall  wil-  Penalties, 
fully  neglect  or  refuse  to  perform  any  of  the  duties  en- 
joined on  him  by  the  provisions  of  this  act,  he  shall  be 
guilty  of  a  misdemeanor  in  office,  and  on  conviction 
thereof  shall  be  punished  by  imprisonment  in  the  county 
jail,  not  more  than  one  year,  or  by  a  fine  of  not  less  than 
two  hundred  nor  more  than  one  thousand  dollars,  or  by 
both  such  fine  and  imprisonment,  and  shall  be  forthwith 
removed  from  office. 

Sec.  2T.     The  county  assessor  shall  be  ex-officio  tax  Duties  of 
<?ollector,  and  is  hereby  authorized  to  receive  and  collect  tor.^°  ^^ 
all  poll  taxes,  and  hospital  taxes,  except  traders,  gam- 
bling, hurdy-gurdy  and  bawdy-house  licenses,  until  such 
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time  as  required  to  complete  the  assessment ;  and  upon 
entry  of  moveable  propertv  to  any  person,  firm,  corpora- 
tion, association  or  company,  who   does  not  own  real  es- 
tate, within  the  county  of  an  actual  valtH,  equal  to  at 
least  three  times  the  amount  of  all  the  taxes  due  and 
owing  from  such  person,  firm,  corporation,  association 
or  company,   to  demand  the  payment  of  taxes  on  the 
same ;  and  if  such  person,  lirm,  corporation,  association 
or  company,  who  does  not  own  real  estate  of  such  value 
shall  neglect  or  refuse  to  "pay  such  taxeSj  the  assessor  or 
his  deputy  shall  seize  suthcient  of  the  personal  property 
of  the  party  so  neglecting  or  refusing  to  pay,  to  satisfy 
costs  and  taxes,  and  shall  post  a  notice  of  such  seizure, 
with   a  description  of   the  property  and  the   time  and 
place  where  it  will  be  sold,  in  three  public  places  in  the 
township,  or  election  precinct  where  it  is  seized,  and 
shall  at  the  expiration  of  live  days,  proceed  to  sell  at 
public  auction  at  the  time  and  place  mentioned  to  the 
highest  bidder   for  cash,  a  sntHcient   quantity  of    said 
property  to  pay  the  taxes  and  expenses  incurred ;  and 
for  this  service  he  shall  be  allowed  from  the  delinquent 
party  a  fee  of  three  dollars  and  the  same  mileage  a  sher- 
iif  would  be  entitled  to  receive  for  traveling  to  the  place 
to  make  a  levy ;  and  upon  the  payment  of  the  purchase 
money,  he  shall  deliver  to  the  purchaser  the  property 
sold,  together  with  a  certificate   of   the  sale,   and  the 
amount  of  the  taxes  or  assessments  and  expenses  thereon, 
for  which  the  property  was  sold ;  whereupon  the  title  to 
the  property  so  sold  shall  vest  absolutely  in  the   pur- 
chaser, and  the  said  assessor  shall  be  entitled  to  receive 
all  the  taxes  levied  by  virtue  of  this  act  during  the  time 
of  the  completion  and  return  of  such  assessment ;  ]jro- 
vided,  that  nothing  in  this  section  shall  be  construed  to 
prevent  the  Board  of  Equalization  from    changing  or 
■correcting  any  valuation  of  property  upon  which  such 
taxes   have  been  paid  as  provided   by   law ;  provided 
furthey\  that  in  all  other  cases  of  the  collection  of  taxes 
the  sheriif  of  the  county  shall  be  collector  of  all  taxes 
except  in  the   county  of   Boise,  in  which   county   the 
assessor  shall  be  the  tax  collector  of  all  poll  taxes,  j^ter 
caijita^  and  all  taxes  on  real  and  personal  property ;  pro- 
mded further^  that  in  said  county  of  Boise  the  assessor 
shall  pursue  the  same  course  as  is  provided  in  this  act  to 
be  pursued  by  the  sherilf  as  tax  collector  in  other  coun- 
ties, except  Ada  county  and  Oneida,  so  far  as  relates  to 
making  out  their  delinquent  tax  list  to  the  auditor  shall 
be  applicable  to  and  govern  the  assessor  of  Boise  county; 
except,  that  after  the  delinquent  list  is  turned  over  to  the 
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district  attorney,  tlie  assessor  of  Boise  coiintv  sliall  cease 
to  have  any  further  control  over  it,  and  perform  no  fur- 
ther duties  in  connection  therewith  ;  provided  further, 
that  any  tax  collector  who  shall  fail  or  neglect  at  the 
time  of  assessing  any  personal  property  to  collect  the 
taxes  due  thereon,  which  he  is  entitled  and  required  to 
collect,  sliall  be  held  liable  on  his  official  bonds  for  the 
amount  of  such  taxes  and  all  costs  necessarily  incurred  in 
recovei'ing-  the  same ;  and  the  district  attorney  is  hereby 
authorized  and  required  to  commence  action  against  such 
tax  collector  and  his  sureties  in  any  court  of  competent 
jurisdiction  to  recover  the  ^?\.u\q\  jjrovided,  that  suit 
shall  not  be  commenced  until  after  the  iirst  Monday  in 
each  month. 

Sec.  28.  The  tax  collector  shall,  on  the  first  Monday  List  to  be 
of  each  month,  return  to  the  auditor  a  list  of  all  collections  '"^''"^'^^  • 
made  under  the  preceding  section,  giving  the  names  of 
the  persons  from  whom  he  received  such  taxes ;  also  the 
amount  received  from  each,  and  shall  deliver  to  the 
auditor  the  swoim  statements  of  each  party  assessed, 
which  shall  be  tiled  in  the  office  of  the  auditor  for  future 
reference. 

Sec.  29.  Upon  receivino^  the  assessment-roll  from  the  Ji'^ticeto 
auditor,  the  tax-collector  shall  proceed  to  collect  the  taxes, 
and  shall  forthwith  give  notice  by  publication  in  one 
newspaper,  if  there  be  any  published  in  his  county — and 
if  none  be  published,  then  by  posting  notices  in  five 
public  and  conspicuous  places  in  the  county — that  the 
Territorial  and  county  taxes  are  due  and  payable,  and 
that  the  laws  in  regard  to  their  collection  will  be  strictly 
enforced, 

Sec.  30.  Whenever  any  taxes  are  paid  to  the  tax-  Receipt, 
collector,  he  shall  mark  the  word  "  paid  "  and  the  date 
of  payment  in  the  assessment-roll  opposite  the  name  of 
the  person  or  description  of  the  property  liable  for  such 
taxes,  and  shall  give  a  receipt  therefor  specifying  the 
amount  of  the  assessment,  the  amount  of  the  tax,  and  a 
description  of  the  property  assessed  ;  but  no  tax-collector 
shall  receive  any  taxc^  on  real  estate  for  any  portion  less 
than  the  least  subdivision  entered  on  the  assessment-roll ; 
provided,  always,  that  an  owner  of  undivided  real  estate  / 

may  pay  the  proportion  of  taxes  due  on  his  interest 
tlierein. 

Sec.  31.  On  the  second  Monday  of  October  in  each 
year  the  sheriff,  as  tax-collector,  shall,  at  the  close  of  his 
official  business  on  that  day,  enter  upon  the  assessment- 
roll  a  statement  that  he  has  made  a  levy  upon  all  the 
property  therein  assessed,  the  taxes  upon  which  had  not 
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"been  paid,  and  shall  immediatel}^  ascertain  the  total 
amount  of  taxes  then  delinquent,  and  tile  in  the  otHce  of 
the  auditor  a  statement  of  said  amount,  verified  by  the 
oath  of  himself  or  deputy,  which  list  shall  be  completed 
by  the  third  Monday  in  October,  and  shall  be  known  as 
the  "  delinquent  list;"  and  to  enable  the  tax-collector  to 
make  out  the  said  list,  no  taxes  shall  be  received  by  him 
on  the  duplicate  assessment-roll  after  making  the  entry 
provided  for  in  this  section. 

Sec.  o2.     The  tax-collector  shall,  on  the  first  Monday 
in  each  month,  pay  to  the  county  treasurer  all  moneys  in 
his  hands  belonging  to  or  collected  for  the  use  of  the 
Territory  or  county  ;  and  shall,  on  the  same  day,  present 
to  the  auditor  the  treasurer's  receipt  for  said  money,  and 
shall  at  the  same  time  deliver  to  the  auditor,  under  oath, 
a  true  and  correct  account  of  all  transactions  and  receipts 
since  his  last  settlement  as  collector  of  Territorial  and 
county  taxes  ;  and  shall  also  state,  under  oath  or  affirma- 
tion, that  all  the  money  collected  by  him  as  tax-collector 
has  been  paid,  which  account  and  statement  shall  be  filed 
in  the  office  of  the  auditor.      On  the  third  Monday  in 
October  in  each  year,  the  sheriff,  as  tax-collector,  shall 
attend  at  the  office  of  the  county  auditor  with  his  assess- 
ment-roll, and  the  auditor  shall  then  and  there  adminis- 
ter to  the  sheriff,  as  tax-collector,  an  oath,  which  shall  be 
written  and  subscribed  on  the  assessment-roll,  to  the  effect 
that  each  person  and  all  property  assessed  in  said  roll  on 
which  taxes  have  been  paid  has  the  word  ^'paid"  marked 
opposite  the  name  of  such  person  or  the  description  of 
sucL  property;  and  the  auditor  shall  then  foot  up  ihe 
amount  of  taxes  remaining  unpaid,  and  credit  the  sheriff, 
as  tax-collector,  Avith  the  amount ;  and  shall  make  a  final 
settlement,  as  tax-collector,  of  all  taxes  charged  against 
him  on  account  of  said  assessment-roll.    Within  ten  days 
after  such  final  settlement,  the  auditor  shall  transmit,  by 
mail  or  otherwise,  to  the  controller  of  the  Territory  a 
statement,  in  such  form  as  the  Territorial  controller  may 
require,  of  all  and  each  particular  kind  of  property  de- 
linquent, and  of  the  total  amount  of  delinquent  taxes* 
For  the  services  required  by  this  section  the  tax-collector 
shall  receive  no  fee  or  compensation  whatever. 

Sec.  33.  If  any  tax-collector  shall  refuse,  for  a  period 
of  five  days,  or  wilfully  neglect  to  make  the  payments 
and  settlements  with  the  treasurer  and  auditor  of  his 
county,  as  in  this  act  specified,  he  and  his  sureties  shall 
be  held  liable  to  pay  the  full  amount  of  taxes  charged 
upon  the  assessment-roll ;  and  the  district  attorney,  on 
his  own  volition,  or  being  instructed  to  do  so  by  the  Ter- 
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ritorlal  controller  or  Board  of  Commissioners  of  the 
county,  shall  cause  suit  to  be  brought  against  such  tax- 
collector  and  his  sureties  for  the  full  amount  due  on  the 
auditor's  books  ;  and  if  any  sucli  suit  is  commenced,  no 
credit  or  allowance  whatever  shall  be  made  to  such  refus- 
ing or  neglecting  tax-collector  for  the  delinquent  taxes 
outstanding. 

Sec,  34.  At  any  time  after  the  third  Monday  in  faxS-^how 
October,  and  before  the  institution  of  suit,  as  hereinafter  paid.' 
provided,  any  delinquent  tax-payer  may,  upon  a  certifi- 
cate from  the  auditor  giving  a  description  of  the  prop- 
erty and  the  taxes  due  thereon,  pay  to  the  county  treas- 
urer the  taxes  assessed  against  said  delincjuent,  with  five 
per  cent,  additional  thereon,  taking  from  the  treasurer 
duplicate  receipts  for  the  amount  paid — one  of  which 
receipts  shall  be  filed  with  the  county  auditor,  the  other 
with  the  district  attorney  of  the  county.  After  having 
been  served  by  any  person  with  a  duplicate  receipt  of  the 
county  treasurer  for  the  total  amount  of  taxes  due  from 
such  persons,  or  upon  a  piece  of  property,  with  five  per 
cent,  thereon  additional,  the  district  attorney  shall  not 
commence  the  suit  authorized  by  this  act  against  such 
person  or  property  ;  provided^  that  if  any  person  shall  fail 
to  serve  said  receipt,  such  person  shall  pay  all  costs  that 
may  result  from  his  or  her  negligence.  The  additional 
five  per  cent,  provided  for  by  this  section  shall  be  paid 
into  the  county  treasury  for  the  use  of  the  county. 

Sec.  35.  The  auditor  shall,  within  two  days  after  Return  aud 
receiving  the  delinquent  tax  list,  deliver  the  same  to  the  •  S"deUa-°^ 
district  attorney  or  deputy,  of  his  county,  duly  certified  ^^^Hts. 
by  him,  and  shall  at  the  same  time  post,  or  cause  to  be 
posted,  in  three  public  and  conspicuous  places  in  each 
<;ounty — one  of  which  shall  be  at  the  court-house  door — 
three  written  or  printed  notices  tliat  said  delincjuent  list 
has  deen  so  deposited  with  the  district  attorney  or  his 
deputy ;  and  that,  if  the  delinquent  taxes  therein  specified 
are  not  paid  to  the  county  treasurer  within  ten  days 
from  the  posting  of  such  notices,  action  will  be  com- 
menced by  said  district  attorney  or  deputy  for  the  collec- 
tion of  such  taxes  and  costs.  He  shall  at  the  same  time 
cause  a  copy  of  such  notice  to  be  printed  in  a  county 
newspaper,  if  there  be  one  in  said  county.  Said  auditor 
shall  make  or  procure,  and  tile  with  the  district  attorney 
immediately,  an  affidavit  stating  the  contents  of  said 
notice  and  the  manner  and  time  of  such  publication  or 
posting,  as  required  in  this  section.  Tlie  district  attor- 
ney or  his  deputy,  before  receiving  the  delinqreut  list  as 
provided  in  this  section,  shall  enter  into  such  additional 
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bond  (if  any)  as  may  be  required  by  the  Board  of  Com- 
missioners. 

Sec.  3C).  The  district  attorneys,  or  their  deputies,  of 
the  several  counties  of  this  Territory  are  hereby  author- 
ized and  directed,  immediately  after  the  expiration  of 
the  time  specified  in  section  thirty-five  of  this  act,  to 
commence  action,  in  tlie  name  of  the  people  of  Idalio 
Territory,  against  the  person  so  delinquent,  and  against 
tlie  real  estate  and  improvements  so  delinquent,  or  against 
the  owner  or  owners  or  claimants  thereof,  whether  known 
or  unknown.  Such  action  may  be  commenced  in  the 
countv  where  such  assessment  is  made  before  any  court 
of  competent  jurisdiction  in  said  county,  and  such  juris- 
diction shall  be  determined  solely  by  the  amount  of  de- 
linouent  tax  sued  for,  without  reo^ard  to  the  location  of 
the  land  as  to  township,  or  the  residence  of  the  person 
as  to  town,  township,  county  or  territory. 

Sec.  37.  For  tlie  purposes  of  the  collecting  or  enforc- 
ing of  any  tax  levied  or  assessed  against  any  real  estate  or 
any  improvement  on  real  estate,  in  making  up  the  com- 
plaint thereof  it  shall  not  be  necessary  to  follow  the  de- 
scription of  the  property  as  made  in  the  assessment-roll ; 
and  the  description  in  the  complaint  shall  be  deemed  suf- 
ficient if  it  can  be  ascertained  therefrom  what  land  and 
improvements,  or  either,  is  intended.  The  complaints 
in  all  actions  against  the  person  and  against  the  real 
estate  and  improvements  assessed  so  delinquent  may  be 
as  follows : 

The  People  of  the  Teri-itory  of 
Idaho,  vs.  A.  B.  and  tlie  Real 
Estate  and  Improvements  in 
[describing  tlieml. 

The  People  of  the  Territory  of  Idaho,  by  C.  Z).,  District 

Attorney  of  the  County  of complain  of  A.  B., 

and  also  the  folloioing  real  estate  and   improvements 
[description  of  property],  and  for  cause  of  action  say  : 

That  between  the  first  Monday  in  April  and  tlie 

Monday  of A.  D.  18 in  the  county  of Ter- 
ritory of  Idaho,  O.  P.,  then  and  tliere  being  county  assessor 
in  and  for  said  county,  did  duly  assess  and  set  down  upon 
an  assessment-roll  all  the  property,  real  and  personal,  in 
said  county  subject  to  taxation:  and  that  said  assessment- 
roll  was  afterwards  submitted  to  the  Board  of  Equalization 
of  said  county,  and  was  by  said  board  duly  equalized,  as 
provided  by  law  ; 

That  said  A.  B.  was  tlieu  and  there  owner  of,  and  that 
there  was  duly  assessed  to  him  the  above-described  real 
estate,  improvements  upon  real  estate,  and  certain  personal 
property  ; 

And  that  upon  such  pro])erty  there  has  been  duly 
levied,  for  the  fiscal  year  A.  1).  IS a  Territorial  tax  of 
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dollars,  and  a  county  tax  of 


dollar?,  aiiionnt- 


dolJars,  all  of  which  is  due  and 

dollars  was  duh'^  assessed 

—  dollars  a^fainst 


and 


judgment  against 


ing  in  the  whole  to 
unpaid,  of  wliich  amount 
and  levied  against  the  I'eal  estate, 
the  improvements ; 

Wherefore,  Said  plaintiffs  pra}^ 

said  A.  B.  for  the  sum  of dollars  [the  whole  of  said 

tax],  and  separate  judgment  against  the  real  estate  and  im- 

proA'ement,  for  the  sum  of dollars  |[tlie  tax  thereon], 

and  for  such  other  judgment  as  to  justice  belongs  ;  and  for 
all  costs  subsequent  to  the  assessment  of  said  taxes  and  of 
this  action. 

C.  D.,  District  Attorney ,  County  of 


Provided^  tliat  if  the  j^roparty  be  assessed  to  an  unknown 
owner,  then  any  Petitions  name  may  be  inserted  to  repre- 
sent such  owner  as  defendant. 

Sec.  38.  Upon  tiling  the  complaint  in  the  district 
.court,  or  before  a  justice  of  the  peace,  a  summons 
shall  be  issued  as  is  provided  in  civil  cases,  and  shall  be 
served  by  delivering  a  copy  thereof  to  each  defendant 
named  ;  and  as  to  said  real  estate  or  improvements,  by 
delivering  a  copy  thereof  to  the  person  or  persons  in  pos- 
session of  the  same ;  and  further  as  to  all  real  estate,  by 
posting  a  like  copy  in  some  public  place  thereon  ;  jf7/v> 
"cided^  that  if  the  personal  defendant  cannot  be  found  in 
the  county  in  w-hich  said  action  is  brought,  then  service 
may  be  made  upon  such  defendant  by  posting  a  copy 
of  the  summons  for  ten  days  at  the  court-house  door  of 
said  county ;  and  provided  further^  that  when  suit  is 
commenced  by  the  district  attorney,  under  the  provisions 
of  this  act,  in  justices'  or  district  courts,  all  process  and 
papers  that  require  service  must  be  deli\'ered  to  the 
sheriff  for  service. 

Sec.  30.  The  defendant  may  answer,  which  answer 
shall  be  verified — 

First — That  the  taxes  have  been  paid  before  suit. 

Becond—TixiX  the  taxes,  Avitli  costs,  have  been  paid 
since  suit,  or  that  such  property  is  exempt  from  taxation 
under  the  provisions  of  section  four  of  this  act. 

Third — Denying  all  claim,  title  or  interest  in  the  prop- 
erty assessed  at  the  time  of  assessment. 

Fourth — That  the  land  is  situated  in  and  has  been 
duly  assessed  in  another  county,  and  the  taxes  thereon 
paid. 

Fifth — Fraud  in  the  assessment,  or  fraud  in 
or  neglecting  to  comply  with  the  provisions  of  this  act, 
by  which  fraud  the  party  or  property  assessed  has  suf- 
fered injury. 

Provided^  hovjever^  that  the  acts  herein  requii-ed  be- 
tween  the   assessment  and  the  commencement    of  suit 
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sliall  be  deemed  directory  merely,  and  no  other  answer 
sliall  be  permitted ;  and  provided  further,  that  if  any 
such  suit  has  proceeded  to  judgment,  and  such  judg- 
ment remains  wholly  unsatisfied,  the  defendant  shall  be 
permitted  to  have  such  unsafcished  judgment  re-opened 
for  the  purpose  of  setting  up  the  defense  allowed  by  the 
fourth  subdivision  of  this  section,  and  shall  be  entitled  to 
avail  himself  of  such  defense  as  fully  as  he  may  by  due 
course  of  pleading  in  suits  thereafter  to  be  commenced ; 
and  provided  fui'ther,  that  in  case  a  judgment  shall  be 
re-opened  under  the  provisions  of  this  section,  and  the 
defenses  allowed  by  the  fourth  subdivision  thereof  shall 
be  unsuccessfully  interposed,  such  re-opening  shall  not 
have  the  eifect  to  change  the  date  of  such  judgment ; 
but  tlie  same,  and  the  liens  thereby  created,  shall  stand 
as  if  the  said  judgment  had  not  been  re-opened. 

Sec.  40.  Said  delincjuent  list — or  copy  thereof,  certi- 
fied by  the  county  auditor — showing  unpaid  taxes  against 
any  person  or  property,  shall  be  prima  facie  evidence 
in  any  court  to  prove  the  assessment,  the  property  as- 
sessed, the  delinquency,  the  amount  of  taxes  due  and 
unpaid,  and  that  all  the  forms  of  law  in  relation  to  the 
assessment  and  levy  of  such  taxes  have  been  complied 
with. 

Sec.  41.  In  case  judgment  is  rendered  for  the  de- 
fendant, it  shall  be  general,  without  costs,  and  may  be 
entered  in  favor  of  some  one  or  more  of  them,  and 
against  others,  as  in  other  civil  cases.  In  case  judgment 
is  for  the  plaintiff,  it  may  be  entered  against  such  de- 
fendant as  is  found  liable  to  the  tax,  and  for  such  amount 
or  portion  thereof  as  h«  or  they  shall  be  so  adjudged 
liable.  Provided^  that  no  personal  judgment  shall  be 
rendered  unless  the  person  against  whom  it  is  rendered 
shall  have  been  personally  served  w^ith  the  summons  or 
shall  have  appeared  in  the  action.  Judgment  may  he 
entered  against  the  real  estate  and  improvements,  seve- 
rally, for  the  taxes  severally  assessed  and  levied  thereon ; 
and  when  it  shall  ap]»ear  upon  the  assessment-roll,  and 
not  be  disproved  upon  trial,  that  the  real  estate  and 
improvements  belong  to  the  same  person,  or  persons, 
then  judgment  may  be  rendered  against  said  real  estate 
and  improvements,  jointly,  for  the  whole  taxes  thereon, 
or  such  part  thereof  as  may  be  adjudged.  Such  judg- 
ments rendered  in  the  district  court  shall  be  docketed  and 
become  liens  upon  all  property  against  wdiich  judgment 
is  rendered  from  the  date  of  such  assessment,  and  against 
all  other  real  estate  of  the  person  assessed,  subject  to  ex- 
ecution, for  the  amount  of  any  judgment  against  him 


REVENUE  LAW.  497 

from  tlie  time  of  such  docketing,  as  in  other  civil  cases ; 
and  the  district  attorney  may  lile  transcripts  of  judgments 
rendered  in  justice's  court  under  this  act  with  the  clerk 
of  the  district  court,  who  shall  thereupon  docket  such 
judgments,  and  they  shall  become  liens  from  and  after 
such  docket  entry,  in  like  manner  as  judgments  rendered. 
in  the  district  court  under  this  act ;  provided^  however^ 
that  wlien  the  lien  attaches  against  tlie  property  owing 
the  taxes,  such  lien  shall  not  be  released  until  the  delin- 
quent taxes  are  paid  thereon,  and  the  clerk  of  the  district 
court  may  issue  execution  on  such  justice's  judgments  as 
on  judgments  rendered  in  the  district  court.  J  udgment 
may  be  rendered  for  want  of  an  answer  as  in  other  civil 
cases.  In  case  any  person  shall  be  sued  for  taxes  on  any 
land  or  improvements  of  which  he  was  the  owner,  or  in 
which  he  had  a  claim  or  interest  at  the  institution  of  the 
suit,  and  shall  be  discharged  from  personal  liability  under 
an  answer,  in  conformity  with  the  third  subdivision  of 
section  thirty-nine,  and  such  lands  or  improvements  shall 
be  sold  under  a  judgment  obtained  against  it,  and  shall 
thereafter  be  redeemed  by  such  discharged  defendant,  or 
if  he  shall  pay  the  taxes  and  costs  to  prevent  a  sale,  then 
such  personally  discharged  defendant  shall  have  and  is 
hereby  given  the  right  of  recovery  over  against  the 
owner  at  the  time  of  the  assessment  for  the  full  sum  of 
taxes  and  costs  or  redemption  money  paid  ;  and  in  every 
case  of  such  recovery  the  judgment  shall,  in  addition  to 
the  taxes  and  costs,  or  in  addition  to  the  redemption  money 
paid,  include  twenty-five  per  cent,  of  the  amount  of 
taxes  and  costs,  or  redemption  money,  as  liquidated 
damages;  and  the  receipt  of  the  district  attorney  for 
taxes  and  costs,  or  of  the  sheritf  for  the  redemption 
money,  shall  be  sufficient  evidence  of  the  debt  and  of  its 
amount. 

Sec.  42.  "  An  Act  to  regulate  proceedings  in  civil  Proceed- 
cases  in  courts  of  justice  in  this  Territory,"  so  far  as  the  ucases.^^^' 
same  is  not  inconsistent  with  the  provisions  of  this  act,  is 
hereby  made  applicable  to  proceedings  under  this  act,  and 
any  deed  derived  from  a  sale  of  real  property  under  this 
act,  shall  be  conclusive  evidence  of  title,  except  as  against 
actual  frauds  or  prepayment  of  the  taxes  by  one  not  a 
party  to  or  upon  which  such  sale  was  made,  and  shall 
entitle  the  holder  thereof  to  a  writ  from  the  district 
court  to  obtain  possession  of  such  property ;  provided^ 
that  the  tax-collector,  in  selling  said  property,  shall  only 
sell  the  smallest  quantity  that  any  purchaser  will  take 
and  pay  the  taxes  and  all  costs,  in  all  cases  to  be  desig- 
nated by  the  owner  or  possessor,  if  present :  and  jjro- 
(32) 
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mded  further^  that  when  property  sold  bel oriels  to  min- 
ors or  persons  under  legal  disability,  they  shall  liave  un- 
til six  months  after  such  disability  is  removed  to  redeem 
such  property,  by  paying  the  whole  amount  of  the  taxes, 
and  all  subsequent  taxes  and  interest  paid  by  and  due  to 
the  purchaser  at  said  sale;  but  this  provision  shall  not 
apply  when  the  executor  or  administrator  of  the  estate, 
or  the  father,  or  in  case  of  his  death,  the  mother  or 
guardian  of  such  minor  children  has  been  personally  no- 
tified of  such  taxes  and  sales;  and  jyiT/vided  f mother ^ 
that  the  real  estate  so  sold  for  taxes  may  be  redeemed 
from  such  sale,  as  in  case  of  sale  upon  execution,  as  pro- 
vided in  civil  cases,  by  paying  to  the  tax  collector  the 
total  amount  of  the  taxes  and  all  costs  with  fifty  per 
cent,  thereon  :  and promded further^  that  if  the  same  is 
paid  within  three  months  from  the  date  of  the  certificate 
of  sale,  it  shall  be  for  the  total  amount  of  the  taxes  and 
all  costs  with  twenty -five  per  cent,  thereon.  All  moneys 
collected  under  this  act,  except  costs  and  charges,  shall, 
without  delay,  be  paid  to  the  treasurer  of  the  county,  to 
be  distributed  to  the  proper  funds ;  and  each  collection 
and  the  date  thereof,  shall  be  entered  opposite  the 
proper  name,  or  property  m  the  delinquent  tax  list,  which 
shall  be  open  to  public  inspection. 

Sec.  43.  There  shall  be  allowed  to  all  officers,  exce'pt 
district  attorneys,  the  fees  allowed  in  other  civil  cases. 
The  district  attorney  shall  be  entitled  to  a  compensation, 
equivalent  to  fifteen  per  cent,  on  the  amount  of  taxes 
due  to  be  added  thereto  if  paid  after  suit  brought  and 
before  judgment ;  and  if  not  so  paid  then  twenty-five 
per  cent,  to  be  taxed  as  other  costs  in  the  case,  all  officers 
shall  perform  such  services  as  may  be  required  of  them 
under  this  act,  without  the  payment  of  fees  in  advance, 
all  costs  shall  be  taxed  and  entered  in  the  judgment 
against  the  person  and  the  real  estate  and  improvements 
when  the  judgment  is  the  same  against  all,  or  if  the 
judgment  against  the  person  and  property  are  for  differ- 
ent sums,  then  the  costs  may  be  apportioned  by  the  court 
as  the  same  may  be  deemed  just :  jjrovided^  that  no  fees 
or  costs  shall  be  paid  to  any  officer  or  district  attorney 
unless  the  same  be  collected  from  the  defendants ;  2^^^ 
vided^  that  in  counties  where  the  officers  receive  a 
specific  salary,  the  fees  provided  for  them  in  this  section 
shall  be  received  by  them  for  their  own  use. 

Sec.  44.  The  district  attorney  shall  on  receipt  of  any 
money  for  taxes,  enter  the  same  on  his  delinquent  list, 
opposite  the  name  of  the  person  delinquent,  or  opposite 
the  description  of  the  property,  and  shall  on  the  first 
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Monday  in  each  month  after  the  time  fixed  in  this  act 
for  the  commencement  of  action  against  delinquent  tax 
payers,  pay  to  the  county  treasurer  all  moneys  collected 
by  him  for  taxes  taking  duplicate  receipts  for  the  amount 
so  paid  ;  one  of  which  receipts  he  shall  on  the  same  day 
file  with  the  auditor  and  shall  at  the  same  time  file  wdth 
the  said  auditor,  a  list  of  all  judgments  obtained  by  him 
up  to  that  date  for  taxes  under  the  provisions  of  this  act, 
stating  therein  the  names  of  the  defendants  if  known, 
or  if  unknown  a  description  of  the  property,  the  amount 
of  each  judgment  and  the  name  of  the  court  of  justice 
in  which,  or  before  whom  said  judgment  was  obtained, 
he  shall  on  the  Saturday  next  preceding  the  first  Mon- 
day in  April  in  each  year,  pay  to  the  treasurer  all 
moneys  received  by  him  for  taxes  and  not  previously 
paid  over,  taking  duplicate  receipts  therefor,  one  of 
which  shall  in  like  manner  be  filed  with  the  auditor  and 
shall  at  the  same  time  file  with  the  auditor  a  list  of  all 
judgments  obtained  by  him  and  not  previously  filed  as 
herein  provided,  he  shall  also  on  the  day  last  mentioned, 
make  and  file  with  the  county  auditor,  an  affidavit  stat- 
ing that  he  has  paid  to  the  county  treasurer,  all  moneys 
collected  by  him  for  taxes  prior  to  that  date  and  filed 
the  receipts  therefor,  and  that  the  several  lists  filed  by 
him  as  herein  directed,  contain  all  judgments  obtained 
by  him  under  the  provisions  of  this  act.  On  the  first 
Monday  in  August,  in  each  year,  the  district  attorney 
diall  attend  at  the  office  of  the  county  auditor  with  the  de- 
linquent list  and  the  auditor  shall  then  carefully  compare 
the  same  with  the  treasurer's  receipts  and  statements  filed 
by  the  district  attorney,  and  if  the  same  shall  be  found 
to  be  correct,  the  auditor  shall  give  to  the  district  attor- 
ney a  receipt,  specifying  the  same ;  the  district  attorney 
shall  at  the  same  time,  deliver  to  the  auditor  a  wi*itten 
statement,  of  all  delinquent  taxes  upon  said  delinquent 
list  or  lists  remaining  uncollected,  or  for  which  suit  has 
not  been  brought,  with  his  reasons  in  detail  for  not  be- 
ing able  to  collect  the  same,  or  for  not  bringing  suit ;  and 
the  auditor  shall  iinmediately  file  the  said  delinquent 
list  or  lists,  and  statement  with  the  clerk  of  the  Board 
of  Equalization,  and  the  Board  of  Equalization  shall  re 
vise  the  same  by  striking  off  such  taxes  as  cannot  be 
collected ;  the  delinquent  list  or  lists  shall  then  be  re- 
turned to  the  auditor,  who  shall  note  the  changes  made, 
and  shall  then  return  the  same  to  the  district  attorney, 
ihe  auditor  shall  in  his  next  report  to  the  controller, 
state  the  amount  stricken  off  the  delinquent  list  or  lists 
hy  the  Board  of  Equalization. 
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Sec.  45.  If  any  district  attorney  shall  fail  or  re- 
fuse to  pay  to  the  county  treasurer  as  provided  in  this 
act,  any  money  collected  by  him  for  taxes,  he  shall  be 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof, 
shall  be  forthwith  removed  from  office,  and  shall  also  be 
punished  by  a  line  in  any  sum  not  exceeding  live  thous- 
and dollars,  or  by  imprisonment  in  the  county  jail,  for  a 
period  not  exceeding  one  year,  or  by  both  such  line  and 
imprisonment. 

Sec.  46.  The  county  recorder  of  each  county  in  this 
Terntory  shall  be  ex-officio  county  auditor. 

Sec.  47.  The  county  auditor  shall,  before  he  enters 
upon  the  duties  of  the  office,  execute  two  bonds,  one  for 
the  penal  sum  of  five  thousand  dollars,  or  such  greater 
sum  as  the  Board  of  Commissioners  may  require,  which 
shall  be  approved  by  the  probate  jndge,  and  tiled  in  the 
office  of  the  controller  of  the  Territory,  and  the  other  in 
the  penal  sum  of  two  thousand  five  hundred  dollars,  or 
such  greater  sum  as  the  Board  of  Commissioners  may 
require,  to  be  approved  also  by  the  probate  judge,  and 
filed  in  the  office  of  the  clerk  of  the  district  court ;  which 
bonds  shall  be  conditioned  for  the  faithful  performance 
of  all  the  duties  of  his  office  as  required  by  law. 

Sec.  48.  If  any  county  auditor  shall  by  himself  or 
deputy,  neglect  or  refuse  the  duties  enjoined  on  him  )y 
the  provisions  of  this  act,  he  shall  be  guilty  of  a  felony; 
and  on  conviction  thereof  shall  be  punished  by  imprison- 
ment in  the  Territorial  prison  for  not  more  than  one 
year,  or  by  a  fine  of  not  less  than  two  hundred  nor  more 
than  one  thousand  dollars,  or  by  both  such  fine  and  im- 
prisonment, and  shall  be  forthwith  removed  from  office. 

Sec.  49.  The  auditor  of  each  of  the  counties  in  this 
Territory  who  does  not  receive  a  salary;  or  a  monthly 
compensation  for  his  services  as  such  auditor,  shall  be 
allowed  to  charge  the  fees  allowed  by  law  for  any  services 
he  may  render  the  county  as  auditor ;  ])romded^  that  no 
auditor  shall  be  allowed  to  receive  fees  and  salary,  or 
monthly  compensation  at  the  same  time  for  his  services 
rendered  the  county  as  such  auditor. 

Sec.  50.  On  delivering  the  assessment  roll  to  the 
sherifi:  as  tax  collector,  the  auditor  shall  charofe  the  sher- 
iff  as  tax  collector,  with  the  full  amount  of  the  taxes 
levied,  and  shall  forthwith  transmit  by  mail  to  the  Ter- 
ritorial controller,  a  statement  of  the  amount  so  charged, 
and  shall  at  the  same  time  transmit  to  the  Territorial 
controller  a  statement  of  the  number  of  poll-tax  receipts 
delivered  to  the  tax  collector  and  the  number  of  said  re- 
ceipts returned  to  him  on  the  settlement,  which  said  re- 
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turned  receipts  he  si  i all  forward  to  the  controller  by 
such  conveyance  as  the  Territorial  controller,  either  hf 
general  or  special  order  may  direct,  and  shall  at  the  same 
time  make  out  and  transmit  by  mail  a  statement  of  all 
Territorial  and  county  licenses  issued  in  the  county  since 
his  last  settlement  in  regard  thereto,  giving  the  number 
and  aggregate  amount  of  each  kind  of  licenses  issued. 

Sec.  51.  All  statements  which  this  act  requires  the 
auditor  to  make,  shall  be  made  under  oath. 

Sec.  52.  The  auditor  shah  from  time  to  time  upon 
presentation  to  him  of  the  receipts  from  the  county 
treasurer  for  moneys  collecterl  and  paid  over  by  the  tax 
collector,  credit  him  with  the  amount  thereof,  and  shall 
at  the  time  required  by  law  for  the  return  of  the  delin- 
quent list  in  each  3^ear,  credit  him  with  the  amount  of 
taxes  then  delinquent ;  and  in  case  the  tax  list  is  trans- 
ferred from  one  tax  collector  to  another,  he  shall  credit 
the  one  and  charge  the  other  with  the  amount  then  out- 
standing on  the  tax  list,  which  amount  shall  be  ascer- 
tained jointly  by  the  o^utgoing  and  incoming  tax  collec- 
tors, at  their  own  cost,  without  any  expense  to  the  Ter- 
ritory or  county. 

Sec.  53.  The  auditor  shall  prepare  printed  forms 
(similar  to  those  furnished  by  the  controller)  for  all 
licenses,  the  entire  proceeds  of  which  are  paid  into  the 
county  treasury,  and  each  license  so  prepared  by  him, 
shall  be  first  numbered  by  the  county  treasurer,  and  by 
said  treasurer  charged  to  the  auditor  in  a  book  kept  for 
that  purpose.  The  auditor  shall  then  issue  said  licenses 
to  the  sheriff  (who  is  hereby  made  collector  of  all  licenses) 
from  time  to  time  as  the  same  be  required,  and  charge 
the  sheriff  with  the  same :  and  upon  the  first  Monday  in 
each  month  the  sheriff  with  the  treasurer,  shall  appear 
at  the  office  of  the  auditor  and  settle  for  all  licenses  by 
him  sold. 

Sec.  54.  The  county  auditor  shall  make  quarterly  Reports, 
reports  to  the  Territorial  controller  of  the  amount  of 
money  in  the  county  treasury  belonging  to  the  Terri- 
tory, stating  specifically  in  said  report  the  amount  re- 
ceived from  each  source  of  revenue,  prior  to  making 
which  report,  he  shall  examine  the  books  of  the  county 
treasurer,  and  shall  administer  to  the  treasurer  an  oath, 
declaring  that  said  books  are  correct,  and  that  all  the 
money  received  by  him  for,  or  on  account  of  the  Terri- 
tory, has  been  duly  entered  therein.  The  Territorial 
controller  shall  forward  to  the  auditor  blank  forms  for 
the  accounts  to  be  rendered,  and  for  the  oatli  to  be  taken 
under  this  section,  and  the  auditor  shall,  from  time  to 


502 


REVKNL'K    LAW. 


Auditor  and 
treasurer  to 
report  to 
commis- 
Bioners. 


Taxes  on 
mortgage 
debts. 


AflBdavit  re- 
quired. 


time,  furnish  the  tax  collector  witli  a  sufficient  nnniher 
of  hcenses,  taking  his  receipt  therefor. 

Sec.  55.  The  county  auditor  and  treasurer  of  each 
county  in  the  Territory  sliall,  on  the  first  Monday  in 
January,  April,  July  and  October,  make  a  joint  state- 
ment to  the  Board  of  Commissioners  showing  the  whole 
amount  of  collections,  (stating  particularly  the  source  or 
portion  of  revenue)  from  all  sources  paid  into  the  county 
treasury,  the  funds  among  which  the  same  was  distribu- 
ted and  the  amount  to  each,  tlie  total  amount  of  war- 
rants drawn  and  unpaid,  and  the  fund  out  of  which  they 
are  to  be  paid ;  and  generally  make  a  specific  showing  of 
the  financial  condition  of  the  county. 

Sec.  56.  The  county  recorder  of  each  county  in  this 
Territory,  before  he  shall  enter,  or  allow  satisfaction  to 
be  entered  on  any  mortgage  or  lien  of  record  in  his 
office,  or  record  any  release  of  any  mortgage  or  lien  in 
his  office  other  than  mortgages  given  to  secure  the  pur- 
chase money  of  the  property  mortgaged,  shall  admmister 
to  the  mortgage  or  person  holding  such  mortgage  or 
lien,  or  his  or  her  agent  or  attorney  the  following  oath 
or  affirmation,  which  shall  be  reduced  to  writino-  by  the 
recorder  at  the  foot  or  margin  of  the  record  of  such 
mortgage  or  lien,  subscribed  by  the  party  making  the 
same :  "I  do  solemnly  swear,  or  affirm  that  all  taxes 
for  Territorial  or  county  purposses,  assessed  on  the  mort- 
gage or  debt  secured  by  this  mortgage  (or  lien)  have 
been  paid  ; "  for  which  affidavit  the  recorder  shall  he 
allowed  fifty  cents ;  and  if  any  person  shall  knowingly 
swear  falsely  in  making  sucli  affidavit,  he  shall  be  deemed 
guilty  of  perjury,  and  punished  accordingly ;  but  if  any 
county  recorder  shall  enter,  or  permit  to  be  entered,  sat- 
isfaction, without  making  an  entry  of  such  affidavit,  he 
shall  be  liable  on  his  official  bond,  to  pay  the  county  the 
sum  of  five  hundred  dollars,  which  may  be  recovered  by 
an  action,  which  it  shall  be  the  duty  of  the  prosecuting 
or  district  attorney  to  prosecute,  and  he  shall  have  for 
each  prosecution  twenty-five  per  centum  on  the  amount 
recovered. 

Sec.  57.  Whenever  any  action  shall  be  brought  for 
the  foreclosure  of  any  mortgage  or  lien  mentioned  in  the 
next  preceding  section,  a  similar  affidavit  to  that  men- 
tioned in  said  section,  shall  be  attached  to  the  complaint 
in  such  action  ;  and  in  case  the  same  shall  not  have  been 
attached  at  the  commencement  of  the  action,  the  court 
in  which  the  suit  is  pending,  on  motion  of  the  defendant 
therein,  or  the  district  attorney,  shall  make  an  order 
staying  all  proceedings  in  such  action  until  such  affidavit 
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eliall  have  been  filed,  or  proof  made  of  payment  of  such 
taxes ;  and  it  shall  be  the  duty  of  the  court,  before  en- 
tering a  decree  or  judgment  in  any  such  case,  to  require 
such  affidavit  or  proof. 

Sec.  58.  Each  male  inhabitant  of  this  Territory,  over 
twenty-one,  and  under  fifty  years  of  age,  and  not  by  law 
exempt,  shall  pay  a  poll  tax,  for  the  use  of  the  Territory 
and  county,  of  four  dollars :  prodlded^  the  same  be  paid 
between  the  first  Monday  in  March  and  the  first  Mon- 
day in  August ;  but  if  the  said  p(jll  tax  is  not  paid  prior 
to  the  firsi  Monday  in  August  it  shall  be  five  dollars ; 
and  seventy-five  cents  of  the  extra  dollar  shall  be  paid  to 
the  county  treasurer  for  the  school  fund,  and  twenty-five 
cents  be  retained  by  the  tax  collector  as  fees,  in  addition 
to  fifteen  per  cent,  on  the  first  four  dollars,  which  it 
shall  be  lawful  for  him  to  retain  as  compensation  for  the 
collection  of  said  poll  tax. 

Sec.  59.  The  Territorial  controller  shall,  before  the 
first  Monday  in  April  of  each  year,  cause  proper  blank 
receipts  for  poll  taxes  to  be  printed,  of  a  uniform  appear- 
ance, changing  the  style  thereof  each  year ;  and  said  con- 
troller, after  signing  and  numbering  them,  shall  cause  a 
number  thereof,  equal  to  the  probable  number  of  inhabi- 
tants in  each  county  liable  to  pay  poll  tax,  to  be  imme- 
diately forwarded  to  the  county  treasurer  of  each  county, 
who  shall  sififn  them,  or  so  many  of  them  as  may  be  re- 
quired, and  make  an  entry  thereof  in  a  book  to  be  kept 
for  that  purpose,  and  thereupon  deliver  them  to  the 
county  auditor,  who  shall  likewise  sign  them,  and  make 
an  entry  of  the  number  he  receives,  in  a  book  to  be  kept 
by  him  for  that  purpose. 

Sec.  60.  The  county  auditor  shall  from  time  to  time 
issue  to  the  tax  collector  so  many  of  the  receipts  for  poll- 
tax  as  he  may  need,  taking  his  receipt  therefor. 

Sec.  61.  No  receipts  for  poll-tax,  other  than  those 
mentioned  in  the  fifty-ninth  section  of  this  act,  shall  be 
used,  or  given  for  the  payment  of  any  such  tax  ;  and  any 
tax  collector  who  shall  receive  any  poll-tax  without  de- 
livering the  proper  receipt  required  by  law,  shall  be 
guilty  of  a  misdemeanor  for  each  poll-tax  so  received, 
and  on  conviction  thereof  shall  be  punished  by  imprison- 
ment in  the  county  jail,  not  less  than  three  months,  noi" 
more  than  one  year,  or  by  a  fine  of  not  less  than  one 
hundred  nor  more  than  five  hundred  dollars  for  each 
offense,  or  by  both  such  fine  and  imprisonment. 

Sec.  62.  Upon  receiving  such  receipts  from  the 
county  auditor,  the  tax  collector  shall  give  a  receipt  to 
said  auditor  for  the  same,  and  the  said  auditor  shall  im- 
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mediately  charge  the  same  to  the  tax  collector  f  receiv- 
ing them.  All  receipts  delivered  to  the  tax  collector  be- 
fore the  first  Monday  in  April  shall  be  filled  out  with 
the  sum  of  four  dollars,  and  four  dollars  shall  be  charged 
to  him  for  each  one  so  delivered,  and  all  such  receipts 
delivered  to  the  tax  collector  after  the  first  Monday  in 
August  in  each  year  shall  be  filled  out  with  the  sum  of 
live  dollars,  and  live  dollars  shall  be  charged  to  him  for 
each  one  so  delivered. 

Seo.  63.  The  Board  of  Commissioners  of  each  county 
shall  exact  (if  they  deem  it  advisable)  an  additional 
bond  from  the  tax  collector,  with  additional  sureties  in 
such  penal  sums  as  the  said  Board  shall  believe  to  be 
necessary  to  insure  the  prompt  and  faithful  payment  to 
the  county  treasurer  of  all  moneys  received  by  such 
tax  collector  for  poll-tax. 

Sec.  64.  No  person  shall  be  deemed  or  held  to  have 
paid  his  poll-tax,  unless  he  is  able  to  exhibit  a  receipt 
therefor,  issued  from  the  office  of  the  Territorial  control- 
ler, or  otherwise  prove  the  payment  of  the  same. 

Sec.  65.  Any  person  or  persons  who  shall  pass,  sell 
or  transfer,  or  who  shall  forge,  or  fraudulently  issue  any 
receipt,  or  receipts  for  poll-tax  contrary  to  the  spirit  or 
intention  of  this  act,  shall  be  guilty  of  felony,  and  on 
conviction  thereof  shall  be  punished  by  imprisonment  in 
the  Territorial  prison  for  not  less  than  one  year  nor  more 
than  two  years. 

Sec.  66.  To  enforce  the  collection  of  poll-taxes,  as 
provided  in  this  act,  the  tax  collector  may  seize  so  much 
of  any  and  every  species  of  personal  property  whatever, 
claimed  by  any  person  liable  to  and  refusing  or  neg- 
lecting to  pay  his  poll-tax  or  property  in  the  possession 
of  or  due  from  any  other  person  and  belonging  to  such 
person  so  refusing  to  pay  such  poll-tax,  as  will  be  suf-' 
ficient  to  pay  such  poll-tax  and  costs  of  seizure,  which 
costs  shall  not  exceed  three  dollars ;  and  shall  and  may 
sell  the  same  at  any  time  or  place,  upon  giving  a  verbal 
notice  of  one  hour  previous  to  such  sale,  and  any  person 
indebted  to  another  liable  to  pay  poll-tax,  but  who  has 
neglected  or  refused  to  pay  the  same,  shall  be  liable  to 
pay  said  tax  for  such  other  person  after  service  upon 
him  by  the  tax  collector  of  a  notice  in  writing,  stating 
the  name  or  names  of  the  person  or  persons  so  liable,  and 
owing  poll-tax,  and  such  debtor  may  deduct  the  amount 
thereof,  with  the  costs  of  serving  said  notice,  which  shall 
be  one  dollar  (and  for  which  he  shall  be  equally  respon- 
sible) from  such  indebtedness :  provided,  that  whenever 
any  person  has  persons  in  his  employ  liable  to  pay  poll- 
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tax,  to  whom  any  money  is  due,  it  shall  be  lawful  for 
the  collector  to  demand  of  the  employer  the  names  of 
persons  so  employed,  and  leave  witii  the  employer  poll- 
tax  receipts  for  the  parties  so  employed,  and  the  em- 
ployer is  hereby  required  to  pay  the  same,  and  such  tax 
receipt  shall  be  a  set-off  against  the  claims  of  such  em- 
ployees, but  in  this  case  no  charge  shall  be  made  by  the 
collector  for  the  garnishee ;  and  in  case  of  neglect  or  re- 
fusal by  such  person  or  employer  to  pay  the  same, 
enforcement  of  payment  thereof  shall  be  made  as  in  this 
section  provided  against  such" person  or  employee. 

8ec.  67.  The  tax  collector  after  having  deducted  the  ^^^'^' 
poll-tax  for  which  property  was  sold,  and  the  necessary 
fees  and  costs  of  sale,  shall  return  the  surplus  of  the 
proceeds  to  the  owner  of  the  property  a  delivery  of  the 
possession  of  the  property  by  the  tax  collector  to  any 
purchaser,  at  any  such  sale  shall  be  a  sufficient  title  in 
the  purchaser,  without  execution  of  a  certihcate  of  pur- 
chase thereof,  by  the  tax  collector. 

Sec.  68.  If  any  person  shall  give  to  the  tax  collector  Mse^ifame! 
or  his  deputy  a  false  name,  or  shall  refuse  to  give  his 
name,  he  shall  be  guilty  of  a  misdemeanor,  and  shall  be 
arrested  upon  complaint  of  the  tax  collector  or  his  dep- 
uty, and  upon  conviction  before  a  justice  of  the  peace, 
he  shall  be  punished  by  a  line  of  not  less  than  ten  dol- 
lars, nor  more  than  one  hundred  dollars,  or  by  imprison- 
ment for  a  term  of  not  less  than  two  days  nor  more  than 
three  months,  or  by  both  such  fine  and  imprisonment. 

Sec.  69.     All  money  collected  as  poll-tax  under  the  Poll-taxes 
provisions  of  this  act,  after  the  expense  of  collecting  are  to  treaSr- 
paid  shall  be  paid  into  the  county  treasury ;  one-half  ^^' 
thereof  to  be  appropriated  to  Territorial  purposes,  and 
the  remaining  one-half  to  county  purposes. 

Sec.  70.  On  the  first  Monday  of  each  month  the  tax  Monthly  re- 
collector  shall  make  oath  before  the  county  auditor  of  ^^^^' 
the  total  number  of  poll-taxes  collected  by  him  during 
the  last  preceding  month,  and  shall  at  the  same  time  file 
the  county  treasurer's  receipt  for  the  total  amount  of 
poll-taxes  collected,  less  fifteen  per  cent,  allowed  by  this 
act  for  fees ;  and  on  the  first  Monday  in  August  he  shall 
return  all  the  four  dollar  poll-tax  receipts  by  him  re- 
ceived and  not  used,  and  shall  pay  to  the  treasurer  the 
total  amount  collected  and  not  paid  in  theretofore,  sub- 
ject to  the  deduction  aforesaid ;  and  he  shall  at  the  same 
time  receive  from  the  Territorial  controller,  through  the 
treasurer  and  county  auditor  a  sufficient  number  of  Hve 
dollar  receipts  to  enable  him  to  collect  taxes  from  all  the 
polls  in  his  county  who  have  not  then  paid,  and  on  the 
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Saturday  next  preceding  tlie  third  Monday  in  February 
in  each  year  tlie  tax  collector  and  the  treasurer  shall  at- 
tend at  the  office  of  the  county  auditor,  and  the  county 
auditor  shall  then  and  there  linally  settle  with  the  tax 
collector  for  all  poll-tax  receipts  signed  by  the  treasurer 
and  delivered  to  him ;  and  the  tax  collector  shall  then 
pay  over  the  amount  of  all  poll-tax  receipts  received  by 
him,  not  then  and  theretofore  returned ;  and  all  the  poll- 
tax  receipts  returned  by  the  tax  collector  shall  be  forth- 
with transmitted  by  the  county  treasurer  with  his  usual 
statement  to  the  Territorial  controller ;  and  no  poll-tax 
receipts  shall  be  valid  for  any  year  unless  issued  after 
the  first  Monday  of  April  in  each  year. 
Auditor  to  ^^^^-  '^^-  ^^'  ^^^®  Settlement  with  the  tax  collector, 
send  state-  required  on  the  third  Monday  in  February  it  shall  be 
coutroiier.  the  duty  of  the  county  auditor,  and  he  is  hereby  required 
to  forthwith  transmit  to  the  Territorial  controller  a  cer- 
tified statement  of  the  amount  of  poll-taxes  paid  over  to 
the  county  treasurer  of  his  county  up  to  that  time,  and 
shall  deliver  a  duplicate  of  such  statement  to  the  county 
treasurer ;  and  on  the  final  settlement  on  the  Saturday 
next  preceding  the  first  Monday  of  April  in  each  year, 
the  county  auditor  shall  immediately  upon  the  conclusion 
thereof,  transmit  a  certified  statement  to  the  Territorial 
controller,  stating  therein  the  number  of  all  receipts  for 
poll-taxes  delivered  by  the  county  treasurer  to  him  ;  the 
number  of  such  receipts  issued  by  him  to  the  tax  col- 
lector; the  number  of  such  receipts  returned  by  tlie  tax 
collector,  and  the  number  of  sucii  receipts  then  trans- 
mitted to  the  Territorial  controller. 

Sec.  73.  There  shall  be  levied  and  collected  by  the 
sheriff  as  tax  collector  a  license  tax  as  follows : 

J^irst-— From  each  proprietor  or  keeper  of  a  billiard 
table,  not  kept  for  the  exclusive  use  of  the  owner  or  his 
family,  for  each  table  fifteen  dollars  per  quarter ;  for  a 
nine  or  ten-pin  or  bowling  alley,  fifteen  dollars  per  quar- 
ter— license  to  be  granted  for  a  term  not  less  than  three 
months. 

Seco?id — From  the  manager  or  lesee  of  every  theatre, 
three  dollars  per  day  if  granted  for  a  less  term  than 
one  month,  if  granted  for  one  month,  fifty  dollars  shall 
be  paid ;  and  for  each  exhibition  of  serenaders.  or  opera 
singers,  one-half  of  the  rates  paid  for  license  as  is  re- 
quired for  theatrical  performers. 

Third — For  each  day  a  caravan,  menagerie  or  circus 
performance  is  exhibited,  fifteen  dollars  for  each  day  of 
exhibition;  of  any  figures,  wire  or  rope  dancing,  or  sleight- 
of-hand  performances,  for  reward,  the  sum  of  five  dollars^ 
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Fourth — From  each  pawn-broker,  fifty  dollars  per 
quarter  year;  from  each  and  e\'ery  hurdy-gurdy  or 
other  public  dance  house,  ten  dollars  per  day,  and  license 
shall  not  be  granted  for  a  less  time  than  ten  days. 

Sec.  T6.  Every  traveling  merchant,  hawker,  or  ped- 
dler, who  shall  carry  a  pack  and  vend  wares,  goods  or 
merchandise  of  any  kind,  and  every  auctioneer  shall  pay 
for  each  license  teu  dollars  per  month  ;  and  every  such 
traveling  merchant,  hawker  or  peddler,  who  shall  use  a 
wagon,  or  one  or  m.ore  animals  for  the  purpose  of  vend- 
ing any  wares  or  merchandise  of  any  kind,  or  wines,  fer- 
mented liquors  or  spirituous  liquors,  shall  pay  for  each 
license  twenty  dollars  per  month  :  provideil^  that  noth- 
ing in  this  section  shall  be  so  construed  as  to  apply  to 
the  agricultural  productions,  or  to  any  vegetables  or 
green  fruit  grown  in  any  place  in  this  Territory.  The 
county  auditor  shall  issue  to  the  tax  collector  the  licenses 
contemplated  in  this  section,  which  licenses  so  issued 
shall  autorize  the  holders  of  the  same  to  vend  goods, 
wares  and  merchandise  as  set  forth  in  such  license  in  the 
county  where  snch  licenses  are  obtained  ;  and  it  is  hereby 
made  the  duty  of  every  justice  of  the  peace,  constable, 
sherifl:',  tax  collector  and  peace  officer  to  demand  the 
license  of  any  such  peddler  or  hawker,  and  if  such  per- 
son cannot  produce  or  prove  the  taking  out  of  a  license 
as  directed  by  law,  such  person  shall  be  guilty  of  a  mis- 
demeanor, and  on  conviction  shall  be  fined  in  any  sum 
not  less  than  fifty  nor  more  than  one  hundred  dollars. 
The  money  so  collected  shall  be  paid  into  the  county 
treasury  for  county  purposes. 

Sec.  74.     The  licenses'  provided  to  be  granted  by  the  Time  licen* 
provisions  of  the  preceding  section  shall  be  granted  for 
one,  three,  six  or  twelve  months,  at  the  option  of   the 
party  applying  for  such  licenses. 

Sec.  75.  All  persons  who  may  dispose  of  any  spirit- 
uous, malt  or  fermented  liquors  or  wine  in  less  quanti- 
ties than  one  quart,  shall,  i)efore  the  transaction  of  any 
such  business,  obtain  a  license  from  the  tax  collector,  for 
whicli  they  shall  pay  the  sum  of  fifty  dollars  per  quar- 
ter ;  j)r(yDided^  hoioever^  that  all  persons  engaged  in  re- 
tailing liquors  in  connection  with  entertainments  for 
travelers,  at  any  point,  distant  one  mile  or  more  outside 
the  limits  of  any  city  or  town  within  this  Territory,  shall 
pay  a  quarterly  license  of  iifteen  dollars,  and  one  dollar 
to  the  tax  collector  for  his  fees,  one-half  of  said  fees 
shall  be  paid  to  the  county  auditor,  as  made  and  pro- 
vided for  in  this  act. 
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Sec.  76.  Every  person  wlio  lias  a  fixed  place  of  bus- 
iness, who  may  deal  in  goods,  wares  or  merchandise, 
wines  or  distilled  liquors,  except  the  agricultural  pro- 
ductions of  this  Territory,  (when  sold  by  the  producers 
thereof)  and  except  such  as  are  sold  by  auctioneers  under 
license,  according  to  law,  shall  pay  quarterly  an  amount 
of  money  for  license  as  recpiired  by  the  class  in  which 
such  person  is  placed  by  the  tax  collector  of  the  county, 
under  the  provisions  of  the  succeeding  section  :  ])rovided^ 
always^  that  nothing  herein  shall  be  construed  to  extend 
to  physicians,  apothecaries  or  chemists  as  to  any  wines  or 
spirituous  liquors  which  they  may  use  in  the  preparation 
or  compounding  of  medicines. 

Sec.  77.     Every  person  who  shall  sell  or  vend  any 
goods,   wares  or   merchandise,   or    wines    or    distilled 
liquors,  drugs  or  medicines,  jewelry  or  wares  of  precious 
metals,  and  persons  who  keep  horses  and  carriages  for 
rent  or  hire,  except  mules,   horses  or  animals  used  in 
transportation  of  goods,  shall  obtain  from  the  tax  collec- 
tor of  the  county  in  which  such  business  may  be  trans- 
acted, for  each  of  the  branches  of  business  in  this  and 
the  preceding  section  enumerated,  a  license  for  the  trans- 
action of  that  business  at  the  following  rates  to  wit : 
All  persons  dealing  as  aforesaid  shall  be  classed  accord- 
ing to  the  amount  of  the  average  monthly  sale  or  sales 
effected  in  the  following  manner,  that  is  to  say  :     Those 
who  are  estimated  to  make  average  monthly  sales  to  the 
amount  of  one  hundred  thousand  dollars  or   more,  shall 
constitute  the  first  class ;  of  seventy-five  thou=^and  dol- 
lars, and  less  than  one  hundred  thousand  dollars,  shall 
constitute  the  second  class;  of  fifty  thousand  dollars  and 
less  than  seventy-five  thousand  dollars,  shall  constitute 
the  third  class ;  of  forty  thousand  dollars,  and  less  than 
fifty  thousand  dollars  shall  constitute  the  fourth  class; 
-of  thirty  thousand  dollars  and  less  than  forty  thousand 
■dollars,  shall  constitute  the  fifth  class ;  of  twenty  thous- 
;and  dollars,  and  less  than  thirty  thousand  dollars,  shall 
■constitute  the  sixth  class;  of  ten  thousand  dollars  and 
less  than  twenty  thousand  dollars,  shall  constitute  the 
seventh  class ;  of  five  thousand  dollars,  and  less  than 
ten  thousand  dollars,  shall  constitute  the  eighth  class ;  of 
two  thousand  dollars,  and  less  than  five  thousand  dol- 
lars, shall  constitute  the  ninth  class;, of  all  amounts  un- 
der two  thousand  dollars,  the  tenth  class.     The  license 
for  the  first  class  shall  be  given  upon  the  payment  of 
one  hundred  dollars  per  month;  for  the  second  class,  sev- 
enty-five dollars  per  month ;  for  the  third  class,  fifty 
dollars  per  month  ;  for  the  fourth  class,  forty  dollars  per 
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montli ;  fur  tlie  iiftli  class,  thirty  dollars  per  month  ;  for 
the  sixth  class,  twenty  dollars  per  month  ;  for  the  seventh 
class,  fifteen  dollars  per  month ;  for  the  eighth  class,  ten 
dollars  per  month ;  for  the  ninth  class,  seven  dollars  and 
fifty  cents  per  month;  for  the  tenth  class,  five  dollars 
per  month  :  'jrrovided,  that  the  sale  of  liqnors  and  wines 
by  persons  licensed  nnder  this  section,  shall  not  be  in 
less  qnantities  than  one  qnart,  and  no  license  shall  be 
issned  for  less  time  than  three  months. 

Sec.  78.  Licenses  shall  be  obtained  by  the  person  or  Bankers 
persons,  association  or  incorporation,  doing  business  in  ere. 
this  Territory,  engaged  in  any  of  the  following  occupa- 
tions, to  wit:  In  buying  or  selling  foreign  or  inland  ex- 
change or  in  loaning  moneys  at  interest,  or  in  buying  or 
selling  notes,  bonds  or  other  esadences  of  indebtedness 
of  private  persons,  or  Territorial,  county  or  city  stocks, 
or  indebtedness,  or  stock  of  incorporated  companies,  or 
person  or  persons,  or  in  buying  or  selling  gold  dust  or 
silver  bullion,  or  gold  or  silver  coin,  keepers  of  savings 
banks  or  engaged  as  common  carriers  in  transmitting  or 
carrying  gold  dust,  gold  or  silver  coin  or  bullion  from 
any  place  in  this  Territory,  to  any  place  without  this 
Territory,  or  from  one  place  to  another  place  within 
this  Territory  for  profit,  or  engaged  in  receiving  general 
or  special  deposits  of  gold  dust,  gold  and  silver  coin  or 
bullion,  for  profit:  ^)?'(9t'^6/('<:?,  that  checks  used  in  the 
transaction  of  business  between  parties  in  this  Territory, 
shall  not  be  excluded  nor  liable  to  the  provisions  of  this 
act. 

Sec.  79.     Any  person  or  persons,  associations  or  cor-  such  per- 

,.  1    •  1        •  ,  •  sons  classi- 

porations  engaged  m  any  busmess  or  occupation  enumer-  fled, 
ated  in  the  preceding  section,  shall  be  divided  into  five 
classes,  as  follow^s :  Those  doing  business  in  the  aggre- 
gate to  the  amount  of  two  hundred  and  fifty  thousand 
dollars  per  quarter,  and  over,  shall  constitute  the  first 
class ;  those  doing  business  to  the  amount  of  two  hun- 
dred thousand  dollars,  and  less  than  tw^o  hundred  and 
fifty  thousand  dollars  per  quarter,  shall  constitute  the 
second  class ;  those  doing  business  to  the  amount  of  one 
hundred  thousand  dollars,  and  less  than  two  hundred 
thousand  dollars  per  quarter,  shall  constitute  the  third 
class  ;  those  doing  business  to  the  amount  of  fifty  thou- 
sand dollars,  and  less  tlian  one  hundred  thousand  dollars 
per  quarter,  shall  constitute  the  fourth  class  ;  and  those 
doing  business  in  any  amount  less  than  fifty  thousand 
dollars  per  quarter,  shall  constitute  the  fifth  class.  Li- 
censes shall  be  obtained  from  the  tax  collector,  and  shall 
be  given  for  the  first  class,  upon  the  payment  of  one 
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hundred  dollars  per  quarter  ;  for  the  second  class,  eighty 
dollars  per  quarter ;  for  the  third  class,  fifty  dollars  per 
quarter;  for  the  fourth  class,  the  sum  of  forty  dollars 
per  quarter;  for  the  fifth  class,  thirty  dollars  per  quar- 
ter. Said  amounts  to  be  paid  to  the  tax  collector  of 
each  county  in  which  the  party  apph'ing  therefor  desires 
to  or  does  transact  any  or  all  of  the  occupations  specified 
in  the  preceding  section  of  this  act. 

Sec.  80.  Bankers  or  any  persons,  associations  or  cor- 
porations, as  are  or  may  be  engaged  in  buying  or  selling 
foreign  or  domestic  bills  of  exchange,  or  drafts,  shall  be 
divided  into  five  classes.  Those  doing  business  to  the 
amount  of  five  hundred  thousand  dollars  or  over  per 
month,  shall  constitute  the  first  class;  those  doing  busi- 
ness to  the  amount  of  three  hundred  thousand  dollars 
per  month,  and  le&s  than  five  hundred  thousand  dollars 
per  month,  shall  constitute  the  second  class ;  those  doing 
business  to  the  amount  of  two  hundred  thousand  dollars 
and  less  than  three  hundred  thousand  dollars  per  month, 
shall  constitute  the  third  class ;  those  doing  business  to 
the  amount  of  one  hundred  thousand,  and  less  than  two 
hundred  thousand  dollars  per  month,  shall  constitute  the 
fourth  class ;  those  doing  business  in  any  amount  less 
than  one  hundred  thousand  dollars  per  month,  shall  con- 
stitute the  fifth  class.  The  license  for  the  first  class 
shall  be  given  upon  the  payment  to  the  tax  collector  of 
the  county  in  which  such  business  is  carried  on,  the  sum 
of  one  hundred  dollars  per  month ;  for  the  second  class, 
the  sum  of  seventy  dollars  per  month ;  for  the  third 
class,  the  sum  of  fifty  dollars  per  month  ;  for  the  fourth 
class,  the  sum  of  forty  dollars  per  month ;  for  the  fifth 
class,  the  sum  of  thirty  dollars  per  month. 

Sec.  81.  The  Territorial  controller,  before  the  first 
Monday  in  February  in  each  3^ear,  shall  cause  to  be 
printed  proper  blank  licenses,  each  containing  a  l.)lank 
receipt,  to  be  signed  by  the  county  tax  collector,  on  de- 
livery to  the  purchaser  thereof,  said  licenses  to  be  of  a 
uniform  appearance,  and  the  style  thereof  changed  each 
year;  and  the  Territorial  controller,  after  signing,  num- 
bering and  classifying  the  same,  shall  transmit  as  many 
as  may  be  required,  to  the  auditor  of  the  several  coun- 
ties. They  shall  transmit  to  the  county  treasurers  a 
sufficient  number  of  blanks  for  the  use  of  the  county, 
wliich  shall  be  charged  to  the  said  treasurer  on  the  aud- 
itor's books;  the  treasurer  shall  countei'sign  the  [same 
and  deliver  them  to  the  county  auditor,  taking  his  re- 
ceipt therefor. 
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Sec.  82.     Tlie   county   auditor   shall,  from  time    to  Auditor  to 
time,  deliver  to  the  tax  collector  as  many  of  such  licenses  iS?'^  ^°^' 
as  may  be  required,  and  shall  sign  the  same,  and  charge  blanks. 
them  to  the  tax  collector,  specifying  the  class  of  license 
in  the  charge.     On  the  first  Monday  in  each  month,  the 
tax    collector   shall  return    to   the    county    auditor,  all 
licenses  not  issued,  and  the  county  auditor  shall  credit 
him   with  the  amount  so  returned,  so  that  the  account 
shall  show  the  amount  of  money  received  for  licenses 
issued,  and  open  a  new  account  w^ith  the  tax  colleci^or  f or 
the  next  month. 

Sec.  83.  If  either  the  treasurer,  county  auditor,  tax  Penalty, 
collector  or  any  other  person,  shall  issue,  have  in  his 
possession,  wdth  intent  to  circulate,  or  put  in  circulation, 
any  other  license  than  those  properly  issued  to  the  tax 
coilector,  under  the  provisions  of  this  act,  the  person  so 
offending  shall  be  guilty  of  felony,  and,  on  conviction, 
be  sentenced  to  imprisonment  in  the  Territorial  prison 
for  a  term  of  not  less  than  one  year  nor  more  than  four 
years ;  and  any  tax  collector  who  shall  receive  the  money 
for  a  license  without  delivering  to  the  person  paying  for 
the  same,  the  license  paid  for,  or  who  shall  insert  the 
name  of  more  than  one  person  or  firm  therein,  shall  be 
guilty  of  a  misdemeanor,  and,  on  conviction  thereof, 
shall  be  punished  by  a  tine  of  not  less  than  one  hundred 
dollars,  nor  more  than  five  hundred  dollars,  and  by  im- 
prisonment in  the  county  jail  not  less  than  three  months 
nor  more  than  one  year. 

Sec.  84.  Each  tax  collector  shall  make  diligent  in- 
quiry and  examination  as  to  all  persons  in  his  county  liable 
to  pay  license,  as  provided  in  this  and  foregoing  sections, 
and  the  coilector  is  hereby  empow^ered,  and  it  shall  be 
his  duty  to  require  each  person  to  state  under  oath  or 
affirmation,  the  probable  amount  of  business  which  he  or 
the  firm  of  which  he  is  a  member,  or  for  which  he  is 
agent  or  attorney  or  the  association  or  corporation  of 
which  he  is  pi'esident,  secretary  or  managing  agent,  wnll 
do  in  the  next  succeeding  three  months  ;  and  also  to 
make  a  statement  under  oath,  if  required,  in  order  to 
carry  out  the  provisions  of  this  act,  and  thereupon  such 
person,  agent,  secretary,  or  other  officer,  shall  prucure  a 
license  from  said  tax  collector  for  tln-ee  months,  of  the 
class  of  which  said  party  is  lial)le  to  pay  ;  and  In  all  cases 
where  an  under  estimate  has  been  made  by  the  party 
applying,  the  party  makiiig  such  under  estimate  shall  be 
required  to  pay  a  double  license  for  the  next  quarter. 
Licenses  shall  be  procured  immediately  before  the  com- 
mencement of  any  business  or  occupation  liable  to  license 
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tax,  under  this  and  foregoing  sections.  Such  license 
shall  authorize  the  party  obtaining  the  same,  in  his  town, 
city  or  particular  locality  in  the  county,  to  transact  busi- 
ness as  provided  in  such  license :  lyrovkled^  that  nothing 
in  this  act,  nor  in  any  license  issued  under  it,  shall  be 
construed  to  authorize  any  person  to  carry  on  any  busi- 
ness within  the  limits  of  an  incorporated  city  or  town, 
authorized  by  its  charter  to  impose  or  to  levy  city  or 
town  license  taxes,  unless  such  person  shall,  in  addition 
to  the  license  if  any  be  required  by  this  act,  also  pro- 
cure the  license  or  licenses  required  by  the  ordinances  or 
orders  of  such  city  or  town;  and jjrovidQcl  further,  that 
any  person  or  persons  who  shall  commence  or  continue 
to  carry  on  or  transact  any  business,  trade,  profession  or 
calling  for  the  transaction  or  carrying  on  of  which  a 
license  is  required  by  this  act,  without  procuring  the 
proper  license  as  herein  required,  such  person  shall  be 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof, 
shall  be  lined  in  any  sum  not  less  than  ten  nor  more 
than  one  hundred  dollars ,  and  promded^  further^  that 
if  any  person  or  persons  required  by  the  provisions  of 
this  act  to  take  out  a  license,  shall  fail,  neglect  or  refuse 
to  take  out  such  license,  in  the  manner  provided  by  this 
act,  or  shall  carry  on  or  attempt  to  transact  business 
w^ithout  such  license,  it  shall  be  the  duty  of  the  tax  col- 
lector to  report  the  names  of  such  persons  to  the  district 
attorney,  and  the  district  attorney  is  hereby  authorized 
and  required  to  bring  suit  in  the  name  of  the  people  of 
Idaho  Territory  as  plaintiffs  against  him  or  them  for  the 
recovery  of  the  license  money,  and  in  such  case  either 
the  collector  or  district  attorney  may  make  the  necessary 
affidavit  in  any  court  of  competent  jurisdiction,  and  a 
w^rit  of  attachment  may  issue  without  any  bonds  being 
given  on  behalf  of  the  plaintiffs  ;  and  in  case  of  recovery 
by  the  plaintiffs,  twenty  dollars  liquidated  damages  shah 
be  included  in  the  judgment  and  costs,  and  be  collected 
from  the  defendant,  and  five  dollars  thereof  shall  be 
paid  to  the  collector  and  fifteen  dollars  to  the  district 
'attorney.  Upon  the  trial  of  any  criminal  action,  pro- 
vided for  by  this  section,  the  defendant  shall  be  deemed 
not  to  have  procured  the  proper  license  unless  he  either 
produces  it  or  prove  that  he  did  procure  it ;  but  he  may 
plead  in  bar  of  the  criminal  action,  a  recovery  against 
him  and  the  payment  by  him  in  a  civil  action  of  the 
proper  license  money,  damages  and  costs. 
Licenses  to  ^^'^^-  ^^'  '^^^^  auditor  shall,  from  time  to  time,  deliver 
be  charojed  to  the  tax  collcctor  as  many  of  such  licenses  as  may  be 
required,  and  shall  sign  the  same  and  charge  them  to  the 
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tax  collector,  specifying  the  class  of  license  in  the  charge. 

Sec.  86.     All  money  collected  as  license,  under  the   License 
provisions  of  this  act,  after  the  expenses  of  collection  are  ^ai^to^^^^ 
paid,  shall  be  paid  into  the  county  treasury ;  two-tenths  treasurer, 
for  Territorial  purposes  and  eight-tenths  for  county  pur- 
poses. 

Sec.  87.  On  the  first  business  day  of  January.  April,  Auditor  to 
July  and  October,  respectively,  of  each  year,  or  within  controller, 
ten  days  thereafter,  each  county  auditor  shall  report  to 
the  Territorial  controller,  the  number  of  licenses  issued 
by  the  tax  collector  or  officer  charged  with  the  duty  of 
issuing  the  same,  the  amount  of  money  paid  for  the 
same,  and  the  number  and  description  of  licenses  on 
hand,  and  the  Territorial  controller  shall  hold  each 
county  treasurer  or  other  county  officer  responsible  for 
all  county  licenses  issued  to  him  under  this  act,  not  ac- 
counted for  or  returned  at  the  settlement  required  by 
this  act  to  be  made  in  April  of  each  year. 

Sec.  88.  A  license  shall  be  granted  to  any  person  or  Gambling 
persons  on  the  payment  of  fifty  dollars  per  quarter,  for  licenses, 
each  game  so  kept,  of  any  of  the  following  games  to  wit : 
faro,  monte,  E.  O.  or  roulette,  shuffle-board,  or  any  other 
banking  games  at  cards,  dice  or  other  d^ice :  provided^ 
that  no  person  shall  have  a  license  for  three  card  or 
French  monte,  or  the  game  commonly  called  the  thimble 
game,  and  those  games  are  hereby  made  unlawful. 

Sec.  89.  Any  person  or  persons  who  shall  keep  any  penalties, 
game  or  games  specitied  in  section  88,  of  this  act,  with- 
out first  having  obtained  a  license  therefor,  shall  on 
conviction  be  fined  in  any  sum  not  less  than  one  hundred 
dollars,  nor  more  than  five  hundred  dollars,  and  may  be 
both  fined  and  imprisoned  in  the  county  jail  for  a  period 
of  ninety  days.  District  courts,  probate  courts,  and 
justices'  courts,  when  within  their  jurisdiction,  shall  have 
power  to  try  and  determine  any  violation  of  any  of  the 
provisions  of  this  act. 

Sec.  90.     All  moneys  collected   for  licenses  and  all  Goto 
fines  collected  under  the  provisions  of  the  two  preceding 
sections  of  this  act  shall  be  paid  into  the  county  treasury 
for  the  benefit  of  the  county  school  fund. 

Sec.  91.     All   licenses   shall   be   obtained   from   the 
sheriff  of  the  county  in  which  such  games  are  kept. 

Sec.  92.  Each  county  treasurer  shall  keep  all  the  Duties  of 
money  received  by  virtue  of  his  office  in  his  own  posses-  ^'■^^^"'■®'^- 
fiion,  or  on  special  deposit,  and  no  person  except  the 
treasurer  or  one  of  his  deputies  shall  receive  or  pay  out 
any  money  in  his  office,  and  when  any  money  shall  be 
paid  to  the  county  treasurer,  he  shall  give  to  the  person 
(:-!3) 
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paynig  the  same  a  receipt  therefor,  which  receipt  sncfi 
pei'soii  shall  forthwith  deposit  with  the  county  auditor 
who  shall  char'>;e  the  treasurer  therewith,  and  give  the 
person  paying  the  same  an  acquittance. 
Treasurer's  Skc.  93.  The  treasurers  of  the  respective  counties 
"^'^'■''  shall  at  all  times  hold  themselves  in  readiness  to  settle 

and  ]^ay  all  moneys  in  their  hands  whenever  required  to 
do  so  by  an  order  signed  by  the  controller  and  ti-easurer 
of  the  Territory,  and  the  treasurer  and  controller  are  here- 
by authorized  to  draw  such  orders  whenever  they  deem 
it  ), 'roper.  The  treasurer  shall  on  the  first  Mcnday  of 
April,  eluly,  October  and  January  in  each  year,  make  out 
and  transmit  by  mail,  express  or  other  safe  conveyance,  a 
[Statement  to  the  Territorial  controller  and  treasurer,  to- 
gether with  all  moneys  which  shall  have  come  into  their 
hands  as  county  treasurer  for  the  use  and  benetit  of  the 
Territory;  also  a  report  from  the  county  auditor,  stating 
specitically  the  amount  due  the  Territory  from  eacli  par 
ticular  source  of  revenue,  which  shall  be  tiled  in  the 
otiice  of  the  Territorial  controller,  and  a  duplicate  of  the 
same  shall  be  Hied  in  the  otrice  of  tlie  county  auditor. 
The  Territorial  treasurer  is  hereby  authorized  to  pay  out 
of  the  Territorial  treasury,  all  necessary  expenses  in- 
curred in  the  transmission  of  Territorial  moneys  from 
the  respective  county  treasurers  to  the  Territorial  treas- 
ury. Any  county  treasurer  who  shall  fail,  neglect  or  re- 
fuse on  the  days  herein  speciiied,  or  within  tifteen  days 
thereafter,  to  transmit  the  statement  and  moneys  above 
mentioned,  shall  be  liable  on  his  otiicial  bond :  provided, 
that  any  county  treasurer,  may  go  in  jjcrson  to  the  Terri- 
torial controller  and  treasurer  and  make  his  quarterly 
settlements ;  but  shall  not  be  allowed  for  expenses  more 
than  would  have  been  necessary  to  transmit  the  same  as 
provided  in  this  section. 
Settlement  ^^^c.  94:.  And  cacli  county  treasurer  shall  at  the  time 
oi  treasurer  Qf  making  liis  Settlement  with  the  controller,  produce  to 
him  statements  of  transactions  had  in  Territorial  and 
county  licenses  and  poU-tax  receipts  since  the  last  settle- 
ments; which  statement  shall  be  made  by  the  county 
auditor  according  to  the  forms  which  shall  be  furnished 
by  the  Teri'itorial  controller  for  that  purpose,  and  each 
county  treasurer  shall  at  the  same  time  produce  to 
the  controller  the  eertitied  statement  of  the  ccumty 
auditor  of  the  amount  allowed  and  paid  to  the  assessor, 
tax  collector  and  auditor  as  prescribed  by  this  act;  and 
no  county  treasurer  shall  be  allowed  to  make  any  settle- 
ment with  the  controller  or  in  any  manner  to  release 
himself  and  bondsmen  from  liability  for  the  full  amount 
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of  money  by  him  received,  unless  lie  produces  to  the 
controller  the  statement  required  by  this  section. 

Sec.  95.  •  Whenever  any  allowance  is  made  to  any  Aiiowancrs 
assessor,  tax  collector  or  auditor,  as  in  this  act  provided,  fied^to.^'''^^'' 
tlie  clerk  of  the  Board  of  Commissioners  shall  certify  to 
the  amount  so  allowed  to  the  auditor,  who  shall  draw 
his  vv'arrant  on  the  county  treasurer  for  that  part  of  the 
same  which  the  county  is  required  to  pay,  which  shall 
be  in  ])roportion  to  the  amount  of  the  t.Kes  levied  for 
Territorial  and  county  purposes  respecti^iely  ;  and  the 
auditor  shall  make  a  certified  copy  of  the  account,  and 
endorse  thereon  the  amount  due  from  the  Territory,  and 
endorse  on  the  account  remaiin'ng  in  his  otiice  the  same, 
and  shall  furnish  such  copy,  with  the  endorsement  there- 
on to  the  county  treasurer,  v.- ho  shall  pay  out  of  the 
mone)"  belonging  to  the  Territory  the  amount  endorsed 
on  such  account,  to  the  assessor,  tax  collector  or  auditor, 
and  take  his  receipt  thereon  ;  and  the  treasurer  on  mak- 
ing his  quarterly  settlement  shall  present  with  the  aud- 
itor's statement,  such  copy  of  the  account  allowed  by  the 
Board  to  the  assessor,  tax  collector  or  auditor,  endorsed 
and  receipted  as  herein  provided,  and  the  Territorial  con- 
troller shall  allow  him  for  the  amount  so  yrnid. 

Sko.  9().  The  county  treasurer  shall  be  allowed  on  compensa- 
all  money  received  and  disbursed  by  him,  three  per  cent,  treasurer, 
on  the  first  thirty  thousand  dollars,  two  per  cent,  on  all 
over  thirty  thousand  dollars  and  under  one  hundred 
thousand  dollars,  and  one  per  cent,  on  all  over  one  hun- 
dred thousand  doWavs :  ^^^ovided,  nothing  in  this  act 
shall  be  construed  so  as  to  allow  any  officer  a  percentage 
on  both  receiving  and  disbursing;  proirided  ftiHher, 
that  in  all  counties  where  the  compensation  of  the  county 
treasurer  is  fixed  by  special  law,  said  counties  shall  be 
excepted  and  exempted  from  the  provisions  of  this  sec- 
tion, as  far  as  it  relates  to  the  compensation  of  the 
county  treasurers,  and  such  county  treasurers  shall  re- 
ceive such  compensation  as  provided  by  such  special  laws 
and  shall  receive  no  otlier  compensation, 

Spx\  97.  Whenever  any  assessor,  collector,  auditor,  penaiues. 
treasurer,  or  other  officer,  noon  whom  anv  duties  de- 
volve  under  this  act,  or  under  any  other  revenue  act  of 
this-Territory,  shall  wilfully  neglect  or  refuse  to  per- 
form any  such  duties,  or  shall  perform  them  in  a  care- 
less or  incompetent  manner,  he  shall  be  deemed  guilty 
of  a  misdemeanor,  and  shall  be  removed  from  office  in 
the  manner  prescribed  by  law,  and  when  an  issue  of  fact 
fehall  have  been  joined  under  any  presentment  made,  or 
proceeding  commenced,  to  remove  such  officer  from  his 
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office,  tlie  Board  of  Commissioners,  (and  in  case  such 
officer  be  a  Commissioner)  then  the  probate  judge,  shall 
have  power  to  suspend  such  assessor,  collector,  auditor, 
treasurer  or  other  officer  from  his  powers  and  duties 
nnder  this  act,  and  under  any  other  revenue  act,  and  to 
appoint  a  competent  person  in  his  place,  until  the  proper 
tribunal  shall  have  either  removed  or  acquitted  such  sus- 
pended officer*;  and  any  act  on  or  about  the  revenue  or 
assessment,  or  the  collection  of  taxes,  sale  of  property  for 
the  non-payment  of  taxes,  perfoinned  by  any  such  tem- 
pororary  officer,  shall  be  as  valid  and  of  the  same  force 
and  effect  as  if  performed  by  the  suspended  officer :  irro- 
mded  Jwimver,  that  such  appointee  shall  first  qualify  and 
give  such  bond,  with  sureties,  for  the  faithful  perform- 
ance of  the  duties  of  his  office,  as  may  be  required  of 
persons  elected  thereto. 
Officers  to  ^^C-  98.  Each  assessor,  tax  collector  and  county 
eeuie  with  treasurer,  shall  on  the  Saturday  next  precedino^  the  first 

auditor  •  .      .  J  i  ~       ^^ 

Monday  in  April  in  each  year,  attend  at  the  office  of 
the  county  auditor,  for  the  purpose  of  making  a  settle- 
ment with  him  on  account  of  all  transactions  connected 
with  the  revenue  of  the  year  ending  on  that  day.  The 
tax  collector  shall  return  to  the  auditor  all  nnsold  mis- 
cellaneous licenses,  and  each  and  every  officer,  whether 
assessor,  tax  collector,  treasurer  or  auditor,  on  going  out 
of  office,  shall  deliver  to  his  successor  in  office  all  the 
public  money,  books,  accounts,  papers  and  documents 
appertaining  to  his  office  and  in  his  possession,  taking  a 
receipt  therefor. 

Sec.  99.  If  any  tax  collector  or  county  treasurer 
shall,  either  directly  or  indirectly,  use,  loan,  or  in  any 
manner  place  out  of  his  possession,  otherwise  than  on 
special  deposit,  any  funds  belonging  to,  or  collected  by, 
or  paid  to  him  for  the  use  and  benefit  of  either  the  Ter- 
ritory or  of  any  county,  he  shall  be  guilty  of  a  felony, 
and  on  conviction  thereof  be  forthwith  removed  from 
office,  and  shall  also  be  punished  by  a  fine  in  any  sum 
not  exceeding  five  thousand  dollars,  or  imprisonment  in 
the  Territorial  prison  for  any  time  not  exceeding  one 
year,  or  by  both  such  fine  and  imprisonment.  The 
treasurer,  tax  collector,  assessor,  auditor,  clerk  of  the 
Board  of  Equalization,  and  each  member  of  such  Board, 
shall  each  separately  perform  the  duties  required  of  him 
in  his  office,  and  shall  not  perform  the  duties  of  any 
two  officers  under  this  act,  except  as  provided  by  la^^'5 
and  any  officer  who  sliall  at  the  same  time  perfonn  the 
duties  of  any  two  officers  in  any  manner  connected  with 
the  public  revenue,   exce})t  in  the  manner  as  expressly 
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provided  by  law,  or  any  collecting  or  disbursing  officer 
who  sliall  refuse  or  neglect  the  performance  of  the 
duties  required  by  this  act,  shall  be  guilty  of  a  felony, 
and  on  conviction  thereof,  shall  be  punished  by  impris- 
onment in  the  Territorial  prison  not  more  than  one 
vear,  and  by  a  hne  of  not  less  than  two  hundred  nor 
inore  than  one  thousand  dollars,  or  by  both  such  fine  and 
imprisonment,  and  shall  forthwith  be  removed  from 
office. 

Sec.  100.     The  books,  papers  and  accounts  of  each  Books  to  be 

flOPTl    TOP   1  Tl" 

officer,  in  regard  to  the  assessment  or  collection  of  taxes,  spection. 
or  to  the  receiving,  auditing  or  disbursing  moneys  col- 
lected for  the  use  or  benefit  of  the  Territory,  or  of  any 
county,  shall  at  all  times  during  office  hours,  when  not 
necessarily  in  use  by  the  officers,  be  open  for  any  person 
whomsoever  to  inspect  or  copy  without  any  fee  or  charge. 

Sec.  101.  All  goods,  wares,  merchandise,  quartz  mills,  property  in 
machinery,  vehicles,  wagons,  pack  trains,  and  animals  of  *''^^'"'*^^'^- 
whatsoever  nature,  whether  draft  or  for  consumption, 
and  all  other  personal  or  movable  property  of  whatso- 
ever kind  or  description  in  transitu  in  passing  through 
the  counties  of  this  Territory,  and  destined  for  or  be- 
longing to  any  particular  place  or  county  in  this  Ter- 
ritory, shall  not  be  assessed  while  in  transitu  through 
any  other  county,  but  shall  be  assessed  by  the  assessor  of 
the  county  to  which  said  property  may  be  destined,  and, 
on  its' arrival  in  the  county  of  its  destination,  and  not 
until  such  property  shall  have  passed  within  the  bounds 
of  the  county  which  may  be  the  place  of  such  property's 
destination,  and  where  such  property  rightfully  belongs  : 
jprovided^  that  if  property  remain  in  any  county  thirty 
days  it  shall  be  taxed  in  such  county. 

An  act  to  amand  an  act  entitled  ''An  Act,  to  provide 
a  uniform  system  of  Territorial  and  county  revenue  and 
for  the  assessing  and  collecting  the  same,"  approved 
January  6th,  A.  D.  1873,  is  hereby  repealed. 

Sec.  102.  And,  further,  if  any  such  personal  prop-  iiiegai  av 
erty  whatsoever,  be  assessed  in  transitu,  or  passing  sesBments. 
through  any  county  in  this  Territory,  when  destined  for 
or  belonging  to  any  other  county,  such  assessment  shall 
be  illegal  and  invalid,  and  if  any  such  illegal  and  invalid 
assessment  be  made,  and  any  taxes  whatsoever  shall  be 
collected  the  person  or  parties  so  illegally  assessed  and, 
paying  taxes  again  thereon,  in  the  county  to  which  his 
property  assessed  may  be  destined  or  rightfully  belong, 
shall  have  the  right  to  recover  from  the  assessor  making 
said  illegal  assessment,  by  suit,  in  any  competent  court 
the  amount  of   taxes  paid,  together  with  treble  damages 
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he  may  have  sustained  by  reason  of  detention  caused  by 
said  ille^jal  assessmant:  and,  further,  that  any  illegal 
and  invalid  assessment  so  made  while  in  transitu,  or 
traveling  through  any  county  in  tliis  Territory,  while 
destined  for  or  belonging  to  any  other  county,  shall  not 
prevent  the  assessor  of  the  county  where  such  property 
is  destined  for  and  arrives,  from  assessing  the  same,  and 
that  despite  an}^  such  illegal  assessment,  it  shall  be  the 
duty  of  the  assessor  of  any  county  where  such  property 
belongs,  or  is  destined,  upon  its  arrival  in  said  county,  to 
assess  the  same,  and  that  the  taxes  due  upon  any  such 
assessment  so  made  shall  be  collected  and  enforced  as 
otherwise  provided  in  this  act  for  the  collection  of  taxes 
due  on  personal  j.)roperty. 
Duties  and  ^^''^^'  ^^^'^-  ^^^'  ^^^^  purposo  of  enabling  any  assessor 
powers  of  of  auv  couuty  to  determine  w^hen  any  such  personal 
to  property  property  is  in  transitu  through  the  county  of  which  he  is 
m  transitu.  j^gggggQ^.^  \^q  ^jjall  and  is  hereby  authorized  to  administer 
an  oath  or  affirmation  to  the  person  or  persons,  |)arty  or 
parties,  the  owners  of,  or  who  are  in  charge  or  posses- 
sion of  such  personal  property,  or  to  any  hired  hand  con- 
nected with  said  personal  property,  or  to  any  person 
whomsoever  who  may  be  informed  of  the  destination  of 
such  personal  property,  or  where  any  such  property  be- 
longs;  and  any  statement  so  made  under  oath  or  affirma- 
tion, by  such  persons,  shall  be  sufficient  proof  of  evi- 
dence to  what  county  such  personal  property  belongs. 
Any  false  statemenrs  made  to  any  assessor  shall  subject 
the  persons  or  parties  making  the  same  to  the  pains  and 
penalties  of  perjury;  and  the  assessor  shall  note,  in  a 
book  kept  for  that  purpose,.a  description  of  the  property 
sought  to  be  assessed,  toij^ether  with  the  names  of  the 
persons  sworn,  and  the  destination  stated  by  them,  and 
the  date  of  examination.  If  any  such  persons,  being  the 
owners  of  or  in  charge  of  such  personal  property,  shall 
ne^'lect  or  refuse  to  give  nnder  oath  or  affii'mation  the 
statements  required  by  this  section,  the  assessor  shall 
thereupon  proceed  to  ^assess  the  same  and  saici  assess- 
ment si)  made  upon  any  such  refusal  or  neglect  to  niake 
such  statement  required,  shall  be  legal  and  valid, 
although  said  personal  property  may  be  destined  for  and 
belonorinii'  in  anv  (jther  countv,  nnd  such  assessment  so 
made  shall  not  -jM-event  or  be  a  bar  to  a  lui-ther  assess- 
ment on  the  arrival  of  any  such  personal  property  in  the 
county  to  which  it  is  destined  or  may  rightfully  belong, 
vny  o  col-  ^^^^-  ^^^"^-  'i  ho  collcctors  of  taxcs  iu  the  counties  of 
leciois.  t^i^g  Teri-itory  shall  be  allowed  for  collecting  all  taxes 
(except  poll-taxes)  the  following  rates  on  all  moneys  col- 
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lectcd  and  paid  over  bj  them  in  each  fiscal  year,  com- 
mencing on  the  first  Monday  of  April,  ten  per  centum 
on  the  tirst  ten  thousand  dollars  ;  four  per  centum  on  all 
over  ten  thousand  and  under  twenty  thousand  dollars; 
three  per  centum  on  all  over  twenty  tiiousand  and  under 
fifty  thousand  dollars  ;  two  per  centum  on  all  over  tifty 
thousand  and  under  one  hundred  thousand  dollar?,  and 
one  per  centum  on  all  over  one  hundred  thousand  and 
under  two  hundi'ed  thousand  dollars;  proiyided i  that 
the  assessor,  as  ex-utticio  tax  collector  shall  be  allowed  on 
all  collections  on  subsequent  assessments  assessed  after 
'the  first  Monday  in  August,  twenty-live  per  cent,  on  the 
first  ten  thousand,  and  ten  per  cent,  on  all  over  ten  thou- 
sand dollars ;  but,  shall  receive  no  per  diem  pay  for 
making  any  subsequent  assessment  or  for  collecting  poll 
or  other  per  capita  taxes. 

Skc.  105.  It  shall  be  the  duty  of  the  assessor  to  give  Taxes  coi- 
notice  by  posting  notices  in  at  least  three  public  places  pTedncts. 
in  each  precinjt  in  the  county  for  the  space  of  five  days, 
that  he  will  attend  at  ihetime  specified  in  said  notice  for 
the  purpose  of  assessing  and  collecting;  the  taxes  in  said 
precinct  atid  vicinity ;  provided^  this  section  shall  be  ap- 
plicable only  to  the  original  assessment  for  which  service 
the  assessor  shall  receive  no  compensation:  ^^y^t^y/r/^^^, 
that  all  counties  where  the  comnensation  of  the  treasurer, 
auditor,  sheriff .  district  attorney,  assessor  and  tax  c^'l- 
lector  is  iixed  by  special  laws,  shall  be  excepted  and  ex- 
enq^ted  from  the  provisions  of  this  act,  as  far  as  it  relates 
to  the  compensation  of  the  treasurer,  auditor,  shei'iff, 
district  attorney,  assessor  and  tax  collector,  and  they  shall 
receive  such  compensation  as  provided  by  such  special 
laws  and  shall  receive  no  other  compensation. 

Sec.  100.     All  laws  or  parts  of  law^s  in  conflict  here-  -RepeaK 
with  are  liereby  repealed. 

Sec.  107.     This  act  to  take  effect  and  be  in  force  from 
and  after  its  passage. 


Approved,  January  15,  1875. 


CEEATING  THE  BOAKD  OF  COUNTY  COM- 
MISSIONERS AND  DEFmiNG  THEIR  DUTIES 
AND  POWERS. 


-CZ/Z)- 


Be  it  enacted  by  the  Legislative  Assembly  of  the 
Territory  of  Idaho  as  follows  : 


Section    1.  Board,  how  constituted. 

3.  Special  elections. 

5.  Duties  to  begin,  when. 

6.  Quorum. 

T.  Regular  sessions. 

8.  Special  session;?. 

9.  Clerk  and  his  duties.. 

11.  Compensation  of  clerk. 

12.  Leaves  of  absence. 

13.  Public  buildings. 

14.  Tax  payers  petition  for. 

15.  Commissioners  to  be  canvassers. 

16.  To  act  as  Board  of  Equalization, 

17.  Special  duties  of  Board. 

19.  Power  of  Boards. 

20.  Limits  of  power. 

21.  Warrants, 

25.  Appeals. 

26.  How  taken. 

29.  Vacancies  filled. 

30.  Compensation  of  Commissioners. 

31.  To  administer  oaths. 


Board  to  Sectioit  1.     There  shall  be  in  each  of  the  counties  of 

consist  of.  ^]^|g  Territory  a  Board  of  County  Commissioners  to  con- 
sist of  three  members,  and  to  possess  such  qualifications, 
and  have  such  powers,  as  hereinafter  given. 
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Sec,  2.     Said  Commissioners  shall  be  (qualified  elec-  shaiibe 
tors  of  their  respective  comities,  and  shall  be  elected  by 
the  (qualified  electors,   at  each  general  election,    to  be 
elected  at  large,  and  to  liold  office  for  two  years,  and  un- 
til their  successors  are  elected  and  qualified. 

Sec.  3.     It  shall  be  the  duty  of  the  Commissioners  to  ^p^;^'^^ 
order  all  special  elections ;  promded.   should  two  vacan- 
cies occur  in  the  Boai'd  of   Commissioners,  at  the   same 
time,  it  shall  be  the  duty  of  the  clerk  to  call  said  special 
elections. 

Sec.  4.  Before  any  Connnissioner  shall  enter  upon  oath. 
the  duties  of  his  office,  he  shall  take  and  subscribe  an 
oath,  or  affirmation  before  some  person  authorized  to 
administer  the  same,  faithfully  to  discharge  the  duties  of 
a  Commissioner  of  the  county  in  which  he  resides,  and 
deposit  the  same  with  the  clerk  of  the  Board  of  County 
Commissioners  of  his  county,  to  be  by  hiin  filed  in  his 
office. 

Sec  5.  The  Commissioners   elected  under   this   act,  puties  to 
shall  qualify  and  enter  upon  the  duties  of  their  office  on 
the  first  Monday  in  January  next  after  their  election. 

Sec.  6.  A  majority  of  the  Board  shall  constitute  a  Quorum, 
quorum  for  the  transaction  of  business ;  and  all  sessions 
of  the  Board  shall  be  public.  They  shall  elect  one  of 
their  number  as  chairman  of  the  Board,  who  shall  sign 
their  record  of  proceedings ;  in  the  absence  of  the  chair- 
man, their  proceedings  shall  be  signed  by  both  of  the 
members  present. 

Sec.  7.     The  Board  of  Commissioners  shall  hold  four  Eeguiar 
sessions  annually,  at  the  county  seat  of  their  respective 
counties,  commencing  on  the  first  Monday  of  January, 
April,  July  and  October.     At  all  of  which,  they  shall 
transact  any  business  which  may  be  required  by  law. 

Sec.  8.  The  Board  of  Commissioners  are  hereby  special  ses- 
authorized  to  hold  special  sessions  in  case  they  may  think 
the  business  of  the  county  re(piiresthe  same.  Five  days 
notice  from  any  two  of  the  Commissioners  to  the  third 
to  be  served  by  the  clei'k  of  the  Board  of  Commissioners, 
in  writing,  setting  forth  in  said  notice  the  necessity  for 
such  special  session  shall  be  considered  a  sufficient  call 
for  such  session.  The  Board  of  Commissioners  may  ad- 
journ from  any  regular  or  special  meeting  to  meet  at 
some  subsequent  time,  to  be  named  in  their  adjournment, 
to  transact  unfinished  business,  in  all  cases  their  journal 
shall  show  the  nature  of  the  business  to  be  transacted  at 
such  adjourned  meeting,  and  no  other  business  shall  be 
transacted,  except, to  receive  and  approve  the  bonds  of 
county  or  precinct  officers,  or  to  iill  vacancies  in  county 
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or  precinct  offices.  The  clerk  of  tlie  Board  of  Commis- 
sionci'S  shall  a'ive  five  days  pul)li(;  notice  ot  all  special  or 
adjoui'n'^d  nii3etinL;;s,  stating -explicitly  the  bnsiness  to  he 
transacted  at  such  meetings,  by  posting  three  notices  in 
conspicuous  places,  one  of  which  shall  be  on  the  court 
house  door. 
<cierk3.  Se(l  1>.     The  auditors  in   and  for  the  several  countie? 

of  this  Territory  shall  be  clerks  of  the  Board  of  Coni- 
iTiissioners  in  their  county,  and  attend  all  their  meetings, 
•  and  shall  proclaim  at  the  opening  of  such  session  in  front 
^of  the  court  house  or  ollice  wherein  such  session  is  being 
held,  that  the  Board  of  Commissiont  rs  are  now  in 
•session. 
Duties  of  Sioo.  10.     It  shall  be  the  duty  of  the  clerk  to  write  in 

<;ierk.  ,j^  suitable  book,  kept  for  that  purpose,  all  the  proceed- 

ings of  the  Board  of  Commissioners.  And  when  there 
is  a  division  on  any  question,  he  must  enter  on  the  jour- 
nal how  each  member  voted.  When  accounts  have  been 
:allow^ed  by  the  Board,  he  will  sta'e  on  the  journal,  on 
wliat  fund  warrants  are  to  be  drawn  in  payment  ot  the 
same,  lie  shall  receive  and  place  on  hie,  all  hills  or 
accounts  presented  against  the  county,  all  books,  papers, 
records,  and  accounts  of  tlie  Board,  shall  be  kept  at  the 
•Oiiice  of  the  clerk  of  the  Board,  and  shall  at  all  times 
(except  when  in  use  by  the  clerk)  be  open  to  ])ublic  in- 
spection free  of  charge. 
•-Compensa-  Si<:c.  11.  The  clcrk  shall  receive  for  his  services  as 
tionoi clerk  ^jq^j^  ^f  ^\^q  X^oai'd  of  Commissioners  a  compensation  to 
be  fixed  by  the  Board.  In  no  case  to  exceed  threo 
hundi-ed  dollars  a  year,  or  less  than  one  hundred.  And 
no  further  compensation  shall  be  allowed  the  clerk  for 
any  services  connected  with  the  business  or  proceclings 
of  the  Bosivd :  2:)rovided^  in  counties  where  the  auditor 
receives  an  annual  salary,  he  shall  receive  no  additional 
compensation  for  services  as  clerk  of  the  Board  of  Com- 
missioners. 
Leaves  ot  Skc.  12.  The  Board  of  Commissioners  of  any  county 
absence.  j^-^  tliis  Territory,  may  grant  to  any  county  officer  of  their 
respective  counties  (except  the  probate  judge)  or  a  mem- 
ber of  the  Board  of  Commissioners  of  such  county  leave 
of  absence  from  their  county  and  the  Territory,  for  a 
period  not  exceeding  ninety  days,  during  which  time  the 
absence  of  such  otficer  so  obtaining  leave  from  the 
county  and  Territory,  shall  not  w.ork  a  forfeiture  of  the 
office  to  which  he  may  have  been  elected  or  appointed : 
2?rovided,  that  before  the  granting  of  such  officer's  leave 
of  absence,  he  shall  have  appointed  a  deputy  to  perform 
the  duties  of  his  office,  as  bv  statute  in  such  cases  made 
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and  provided,  and  shall  have  presented  to,  and  filed 
with  the  Board  of  Commissioners  of  his  county,  the 
written  consent  of  each  and  every  person  liable  on  the 
oilicial  bond  of  sucli  officer,  that  siicli  leave  of  absence 
may  be  granted. 
Sf:c.  1  '.     The  Board  of  Commissioners  shall  canse  to  f"^l'c 

,,,..11  1  .    .1  1  1      buudingB. 

be  erected  and  inrnished,  a  court  house,  ]ail,  and  sucli 
other  public  buildings  as  may  be  necessary,  and  shall 
when  necessary  provide  offices  for  the  slierili",  the  county 
auditor,  clerk  of  the  district  court,  and  county  treasurer, 
and  shall  draw  warrants  on  the  general  county  fund  in 
payment  of  the  SRme.jy'^'oinded^  that  the  contract,  for  the 
erection  of  any  such  building  be  let  out  after  thirty  days 
notice  for  proposals  to  the  lowest  bidder,  wdio  shall  give 
ample  security  for  the  completion  of  any  contract,  he 
may  make  respecting  the  same,  and  promded^  no  con- 
tract shall  be  let  nnder  the  provisions  of  this  section  for 
the  erection  of  county  buildings,  where  the  cost  of  same 
exceeds  one  thousand  dollars.  They  shall  also  provide 
and  furnish,  all  necessary  books,  for  records  for  the 
county  auditor,  county  assessor,  and  collector,  clerk  of 
the  district  court,  probate  conrt  and  the  Board.  Tliey 
shall  also  provide  stationery  for  the  nse  of  +he  Board 
and  so  much  as  is  necessary  for  the  nse  of  the  other 
county  officers  in  the  transaction  of  official  business — 
where  no  fee  or  salary  is  provided  by  law. 

Sec.  14.     When   a  petition  signed   by  at  least  one-  Taxpayers 
third  of  the  tax  payers,  wdio  are  qualified  voters  of  any  ["/rnew  ^ 
county  in  this  Territoi-y,   is  presented  to  the  Board  of  ^"i-^'^s^. 
Commissioners  of  their  county  at  any  regular  meeting, 
asking  that  a  court  house,  jail,  or  new  ones,  or  other 
public  buildings,  and  improvements  be  built  for  the  use 
and  benetit  of  the  county,  the  cost  of  which  will  exceed 
one  thousand  dollars,  the  Board  shall  not  act  npon  the 
said  petition  until  the  next  regular  meeting;  and  at  least 
for  four  weeks  before  the  next  meeting.     The  clerk  of 
the  Board   shall  give  notice  by  publication  in  a  news- 
paper or  otherwise,  as  ordered  by  the  Board,  of  the  pre- 
sentation of  said  petition,  and  the  nature  and  cost  of  said 
buildings,  or  imi)rovements  contemplated,  and   that  tlie 
same  will  be  acted  npon  by  the  Board  at  their  next  reg- 
ular meeting,  if  the  Commissioners  deem  the  interest 
of  the  county  demand  it,  the  Board  shall  order  the  said 
improvements,  or  buihlings  to  be  made,   and  in   their 
opinion,  they  are  needful  or  necessary  and  the  expense 
is  not  too  great,  they  may  order  the  same  to  be  made 
and  shall   thereupon  advertise  for  sealed  proposals  for 
making  said  improvements,  or  erecting  said  buildings, 
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said  notice  foi-  sealed  proposals,  shall  be  given  by  tbe 
clerk  in  a  newspaper  or  otherwise,  as  ordered  by  the 
Board,  for  at  least  thirty  days,  and  shall  contain  explicit 
specifications  of  the  improvements  or  buildings  to  be 
made,  and  shall  state  tlie  day  when  said  proposals  shall 
be  opened,  and  proposals  may  be  received  until  the  open- 
ing of  the  session  on  the  day  the  proposals  are  to  be 
opened  and  the  said  proposals  shall  be  opened  and  con- 
sidered publicly  and  to  the  lowest  responsible  bidder, 
unless  thej  ail  be  rejected,  which  the  Board  shall  have 
power  to  do  if  they  are  too  high,  and  may  proceed  to  ad- 
vertise again  or  let  the  same  by  private  contract,  pro- 
vided it  be  for  a  less  sum  than  that  proposed  by  the 
lowest  bidder.  The  person  or  persons  awarded  tlie  con- 
tract, shall  give  a  good  and  sufficient  bond  to  be  ap- 
proved by  the  Commissioners  for  the  completion  of  the 
contract,  according  to  the  specifications.  The  same  may 
be  paid  for  by  warrants  upon  the  proper  fund  or  by  the 
levying  of  a  special  tax,  not  exceeding  fifty  cents  on  each 
one  hundred  dollars  .of  assessable  property,  to  be  paid 
into  a  special  fund  for  that  purpose ;  against  which  war- 
rants may  be  drawn  in  payment  for  buildings  or  other 
improvements  constructed  or  made  under  the  provisions 
of  this  section. 

Sec.  15.  The  Board  of  Commissioners  in  the  several 
counties  of  this  Territory,  shall  act  as  a  Board  of  can- 
vassers in  accordance  with  the  provisions  of  the  election 
law,  and  shall  on  the  tenth  day  after  any  genej'al  or 
special  election,  or  sooner  if  all  the  returns  be  received, 
and  all  the  Commissioners  are  present,  proceed  publicly 
at  their  office,  to  open  the  returns,  and  make  up,  ab- 
stracts of  the  votes  cast  at  said  election. 

The  abstract  for  votes  for  delegate  to  congress,  shah 
be  on  one  sheet.  The  abstract  of  votes  for  members  of 
the  Territorial  council  and  assembly  shall  be  on  one  sheet, 
the  abstract  of  votes  for  district  othcers  shall  be  on  one 
sheet,  and  the  abstract  of  votes  for  county  and  precinct 
officers  shall  be  on  one  sheet,  and  shall  declare  the  result 
of  the  election  held  in  their  -respective  counties,  and 
cause  a  certificate  of  election  to  be  given  by  their  clerk, 
to  any  person  or  persons  elected  to  a  county  or  precinct 
office  within  their  county.  And  shall  certify  to  each  of 
said  abstracts,  and.  shall  require  their  clerk  to  forward 
the  said  abstracts,  or  copies  thereof,  as  directed  and  pro- 
vided in  the  general  election  law. 

Sec.  16.  The  Board  of  Commissioners  of  the  several 
counties,  shall  constitute  a  Board  of  Equalization,  of 
which  the  clerk  of  the  Board  of  County  Commissioners 
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shall  be  clerk.  The  Board  of  Ecjiialization  shall  meet 
on  the  third  Monday  in  August  of  each  year,  and  shall 
continue  in  session  until  all  the  business  of  equalization, 
presented  to  tliein  is  disposed  of.  The  Board  of  Com- 
missioners shall  at  their  regular  meeting  in  October,  (in 
addition  to  their  regular  business,)  act  upon  all  business 
of  equalization  presented  to  them,  and  shall  continue  in 
session  until  the  same  is  disposed  of.  The  Board  shall 
have  power  to  increase  or  reduce  the  assessed  value,  of 
any  real  or  personal  property,  whenever  they  believe 
the  same  has  been  assessed  at  less  or  more  than  its  actual 
value.  The  Board  shall  in  all  respects,  act  in  conformity 
with  the  revenue  lavv^s  of  the  Territory. 

Sec.  17.  The  Board  shall  requii-e  of  all  county  or  special  f!«- 
precinct  officers,  entrusted  with  the  collection,  safe-keep- 
ing, or  disbursement  of  the  public  funds  a  quarterly 
statement  of  all  collections  and  disbursements  made  by 
them  during  the  preceding  quarter ;  and  may  examine 
their  books,  accounts  and  vouchers;  and  may  require  a 
more  specific  statement  at  any  time ;  and  shall  see  that 
all  such  county  and  precinct  otHcers  faithfully  perform 
the  duties  required  of  them  by  law,  and  shall  prosecute 
theui  for  any  delinquencies.  They  shall  require  their 
clerk  at  the  close  of  every  session  to  furnish  them  with 
a  list  of  all  bills  and  accounts  of  every  nature,  appi'oved 
by  them  at  said  session,  giving  the  name  of  each  person 
in  whose  favor  an  account  or  bill  of  any  kind  or  nature 
has  been  allowed,  with  the  amoun'  allowed  him  and  out 
of  what  fund  the  same  is  to  be  paid.  They  shall  com- 
pare their  list  with  the  record  of  their  proceedings,  and 
if  not  found  correct,  they  shall  make  it  so,  and  shall  cer- 
tify to  said  list,  and  shall  file  it  with  the  county  treasurer, 
who  shall  place  it  on  Hie  in  his  office,  and  the  treasurer 
is  forbidden  and  shall  pay  no  warrant  drawn  on  any 
fund  in  the  county  treasury  that  does  not  correspond 
with  the  files  furnished  him  by  the  Board ;  jyi'ovided^ 
that  warrants  drawn,  or  bills  or  accounts  allowed,  pre- 
vious to  the  passage  of  this  act,  are  exempt  from  the 
foregoing  provisions  as  regarding  their  being  ])laced  on 
tile  in  the  county  treasurer's  ofiice. 

Sec.  18.     The  Board  shall  approve  the  official  bonds  Approve 
of  county  and  precinct  officers,   and  may  require  new 
bonds  of  any  such  officers,  with  additional  sureties  when- 
ever they  deem  the  same  for  any  reason  necessary. 

The  Board  shall  have  discretion  as  to  theresponsil)iiity 
of  any  bondsmen,  if,  in  the  opinion  of  tlie  Board  a  man 
is  already  on  bonds  to  the  amount  of  In's  worth,  or  acces- 
sahle  j)roperty,  or  if   in  their  opinion  tlie   property  of  a 
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man  is  not  aceessable  or  available,  they  may  reject  hirriy 
on  any  bond,  which  he  may  wish  to  sign,  notwitlistand- 
ing  the  party  may  make  affidavit  that  lie  is  worth  the 
amount  without  incuuibrance  for  which  he  wishes  to 
become  responsible  as  a  bondsmen. 
Powor  of  Sh:c.  10.     The  Board    of  Commissioners  sliall   have 

power  and  jurisdiction  within  their  respective  .counties: 

First — To  make  orders  respecting  the  property  of  the 
county  in  conformity  with  any  law  of  this  Territory, 
and  to  take  care  of  and  preserve  such  property. 

Second — To  examine,  settle  and  allow  all  accounts 
leo:allv  cliFr<yeable  ao^ainst  the  county  and  to  lew  for  the 
purposes  prescribed  by  law,  such  amount  of  taxes  on 
the  assessed  value  of  real  and  personal  property  in  the 
county  as  may  be  authorized  by  law. 

Third — To  examine  and  audit  the  accounts  of  all 
officers  intrusted  with  the  collection,  safe  keeping  or 
disbursement  of  any  money  or  property  of  the  county, 
or  of  the  public  revenue  within  the  county,  or  of  any 
money  appropriated  by  law  or  otherwise  for  the  use  aud 
beneilt  of  the  county. 

Fourth — To  lay  out,  control  and  manage  public  roads 
and  thoroughfares,  in  the  county,  according  to  the  pro- 
visions of  law  and  to  make  such  orders  as  may  be  neces- 
sary to  carry  its  control  and  management  into  effect. 

Fifth — To  grant  licenses -to  persons  or  associations,  to 
construct  and  keep  ''toll  roads,  bridges,  or  ferj-ies,"  in 
the  county,  and  to  est^iblish  and  change  the  rates  of  toll 
to  he  collected  thereon,  and  fix  the  amount  of  license  tax 
to  be  paid  therefor,  in  the  mode  and  subject  to  the  limi- 
tation prescribed  by  law. 

Sixth — To  take  care  of  and  provide  for  the  indigent 
sick,  idiotic  and  insane  of  the  county,  under  the  regula- 
tions of  law. 

Seventh — To  divide  the  county  into  precincts  for  jus- 
tices of  the  peace  and  constables,  and  to  change  the 
boundaries  of  the  same  and  create  new  precincts  as  the 
convenience  of  the  county  may  require. 

FigJith — To  establish  and  change  election  precincts, 
and  to  appoint  judges  of  elections,  and  designate  places 
for  holding  tlie  same. 

JVinth — To  control  and  manage  the  property,  real  and 
personal  belonging  to  the  county,  to  receive  by  donation 
any  money  or  property  for  the  use  and  benelit  of  the 
county,  and  to  lease  or  purchase  any  real  or  personal 
property  absolutely  necessary  for  the  use  of  the  county. 

7hith — To  sell*  at  public  auction  at  the -court  house 
after  thirtj^  days  public  notice,  and  cause  to  be  conveyed 
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avray  property  belonginir  to  the  county  and  not  necessary 
for  its  use.  The  proceeds  of  such  sale  to  be  applied  to 
the  use  of  the  general  fund. 

Eleventh — To  control  the  prosecution  and  defence,  to 
all  suits  to  which  the  county  is  a  party. 

Ttoelfth — To  act  as  Board  of  Canvassers  and  Equali- 
zation, and  to  do  and  perform  all  other  acts  required  of 
thein  by  the  organic  act,  and  existing  laws  of  Idaho  Ter- 
ritory, not  in  conflict  with  this  act. 

Skc-  20.  The  powers  and  jurisdiction  of  the  Board  oanvnepers- 
of  County  Commissioners  are  liereby  limited  by  the  fol-  ofVquaiifa- 
lowing  restrictions  and  prohibitions  :  ^'°'^' 

First — They  shall  not,  for  any  pi^rpose,  contract 
debts,  or  liabilities  except  those  provided  for,  br  hxed 
by,  or  in  pursuance  of  law. 

Second — They  shall  not  allow  any  account  or  claim 
against  the  county,  except  such  as  are  legally  chargeable 
against  the  county  by  express  provision  of  law.  No 
warrant  shall  be  drawn  by  the  Auditor  in  violation  of 
this  provision,  and  if  so  drawn,  the  county  treasurer,  is 
hereby  prohibited  from  paying  the  same. 

Third — They  shall  not  allow  any  account,  or  cause  or 
permit  any  wai'rant  to  be  issued  to  any  county  or  pre- 
cinct oilicer  entrusted  with  the  (collection,  safe  keeping 
or  disbursement,  of  the  public  funds,  who  has  failed  to 
make  any  statement  or  settlement  of  his  accounts,  as  re- 
quired by  law,  or  who  his  faile  i  to  account  for  and  pay 
ovei-  the  public  funds  received  by  him  when,  and  as  re- 
quired by  law,  or  who  is  in  any  way  a  delinrpient  or 
defaulter  in  his  trust,  nor  to  any  delinquent  tax  payer. 

Fourth — They  shall  not  allow  any  account,  or  cause 
or  permit  any  warrant  to  be  drawn  in  favor  of  any  per- 
son who  is  liable,  either  as  pi'incipal  or  surety,  upon  any 
official  or  other  bond,  cognizable  by  the  Board  after  a 
breach  of  such  bond,  or  upim  any  recognizance  in  a  crim- 
inal action,  or  proceeding  in  the  county  after  the  for- 
feiture of  such  recognizance. 

Fifth — They  shall  not  allow  any  account  or  claim  for 
services  to  a  deputy  of  any  oliicer  or  cause  or  permit  any 
warrant  to  be  drawn  therefor,  except  to  and  through, 
and  in  the  name  of  his  pi'incipal. 

Sixth — They  shall  not  provide  any  stationery  for  any 
officer,  to  be  used  for  any  purpose  or  act  for  which  such 
officer  is  allowed  a  fee  by  law. 

Sevent/i — They  shall  not  provide  fuel  to  be  used  in 
any  public  othce,  except  during  othce  hours,  and  not 
more  than  is  necessary  for  that  time. 

Eighth — They  shall  make  no  contract  for  any  purpose 
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on  behalf  of  the  comity,  nor  grant  any  privilege  or  fraiX' 
chise,  in  which  any  member  of  the  Board  is  directly  or 
indirectly  interested,  as  a  party  thereto,  and  any  contract 
or  grant  made,  in  contravention  of  this  provision  shall 
be  void  ;  jjrov'uled,  the  Board  may  allow  any  just  claim 
of  a  member  of  the  Board  which  accrued  before  the  com- 
mencement of  his  term,  and  may  allow  for  compensa- 
tion, due  for  services  as  member  of  the  Board,  and  for 
mileage,  as  provided  for  by  hiw. 

Ninth — They  shall  not  transfer  any  money  from  one 
fund  to  another,  nor  in  any  manner  divert  the  money  in 
any  fund  to  other  uses  except  in  cases  expressly  provided 
and  permitted  by  law,  nor  make  any  preferred  creditor, 
nor  cause  any  warrant  to  be  drawn  payable  out  of  its 
order  except  on  the  order  of  the  district  court  in  cases 
provided  by  law,  and  the  county  treasurer  shall,  in  all 
things  observe  these  instructions. 

Tenth — They  shall  not  allow"  any  account  or  item  of 
account,  which  shall  not  be  presented  with  the  proper 
verification  within  one  year  after  the  san)e  accrued. 

Sec.  21.  Every  warrant  or  bill  against  the  county, 
presented  to  the  Board,  shall  be  in  form  of  a  bill  of  par- 
ticulars, stating  particularly  the  items  of  account,  when 
and  for  what  the  same  accrued,  and  shall  be  accompa- 
nied by  the  affidavit  of  the  claimant  that  the  services 
were  performed,  or  the  commodities  were  furnished  as 
therein  stated,  and  shall  be  filed  with  the  clerk,  at  least 
tw^o  days  before  the  first  day  of  the  term.  When  an 
account  or  item  of  account,  has  once  been  pi'esented  to 
the  Board  and  been  by  them  disallowed,  the  same  shall 
not  be  again  presented  to  the  Board  for  allowance,  and 
the  Board  shall  take  no  further  action  upon  the  same, 
except  on  remittitur  after  the  appeal,  and  then  only  in 
conformity  to  the  mandate  of  the  court. 

Sec.  22.  Every  such  account  or  bill  shall  contain  all 
items  of  accounts  and  demands  which  the  part}-  claims 
against  the  county,  up  to  the  time  of  filing  the  same,  and 
in  case  of  a  public  officer,  shall  include  and  specify  claims 
for  services  of  any  of  his  deputies  as  well- as  of  himself. 

Sec.  23.  Any  person  who  is  an  elector  or  tax  payer 
of  the  county,  may  appear  before  the  Board  of  County 
Commissioners  and  oppose  the  allowance  of  any  claim 
or  demand  made  against  the  county,  and  all  pertinent 
testimony  he  may  produce  shall  be  heard  and  considered; 
and  in  all  cases  when  a  claim  or  ordei*  is  opposed,  the 
clerk  shall  enter  on  the  record  the  vote  of  each  mem- 
ber. 

Sec.  24.     Any  person  lial)le  to  be  injrii'i(.>usly  affected 
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bv  any  order  of  the  Board,  may  appear  before  the  Board 
and  oppose  such  order,  and  liis  objections,  and  proofs 
shall  be  heard  and  considered. 

Sec.  25.     Appeals  may  be  taken  from  orders  of  the  Appeals. 
Board  of  County  Commissioners  as  follows: 

J^i?'st — From  any  order  by  any  person  aggrieved 
thereby. 

Second — From  an  order  allowing  any  account  or  de- 
mand against  the  county  by  any  elector  or  tax  payer  of 
the  county,  on  the  ground  of  improper  or  excessive 
allowance. 

Third — From  any  order  prejudicially  affecting  the 
public  interest,  by  either  the  district  attorney  or  Probate 
judge  of  the  county  on  behalf  of  the  county. 

ISec.  20.  Such  appeal  shall  be  taken  within  twenty  Appeal?: 
days  after  the  entry  or  the  order  of  decision,  the  appeal 
ghall  be  taken  by  delivering  to  the  chairman  of  the 
Board  personally,  or  filing  with  its  clerk,  a  written 
notice,  stating  the  facts  and  of  snch  appeal,  and  serving 
a  copy  thereof  upon  any  person  having  a  beneiicial  inter- 
est in  said  order  or  decision,  { provided^  that  when  there 
are  more  than  one  jointly  interested,  service  on  any  one 
of  them  shall  be  sufficient),  and  tiling  with  the  clerk  of 
the  Board  an  undertaking  in  the  sum  of  three  hundred 
dollars,  w^ith  two  sufficient  sureties  to  be  approved  by 
the  clerk,  verified  and  conditioned  as  in  appeals  in  cer- 
tain cases,  for  the  payment  of  costs  on  appeal.  Pro- 
vided^ that  in  an  appeal  by  the  district  attorney  or  the 
probate  judge  on  behalf  of  the  county,  no  undertaking 
shall  be  required. 

Sfc.  27.     On  appeals,  the  case  shall  be  heard  anew,  Eflfectoiap- 
and  the 'court  may  affirm,  reverse,  annul  or  modify  the  ^^^' 
order,  or  decision  appealed  from  and  shall  tax  the  costs 
to  the  appellant  in  case  the  same  is  affirmed. 

Sec.  28.  The  clerk  of  the  Board  on  receiving  the  Transcript, 
notice  and  the  undertaking  (where  the  same  is  required) 
shall  certify  to  the  district  court  a  transcript  of  the 
order  appealed  from,  the  notice  of  appeal,  the  undertak- 
ing, and  any  account,  bill  or  contract  upon  which  the 
order  is  predicated. 

Sp:c.  29.  Whenever  any  vacancy  shall  occur  in,  or  Vacancy  in 
the  qualified  electors  of  the  county  or  precinct,  shall  fail  Sces!"^'^  **^* 
to  elect  to  any  county  or  precinct  officer,  the  Board  shall 
at  any  meeting  appoint  some  suitable  person,  an  elector 
of  the  county  or  precinct  to  till  the  vacancy  until  the 
election  and  qualitication  of  a  successor.  Provided^ 
that  should  a  vacancy  occur  in  the  Board  of  Commis- 
sioners, the  other  two  members  may,  at  anv  meeting  till 
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the  vacancy,  by  appointment  of  some  suitable  person, 
and  provided  farther,  if  there  should  occur  two  or  more 
vacancies  on  the  Board,  the  vacancies  shall  be  tilled  by  a 
special  election,  called  by  the  clerk  of  the  Board,  upon 
due  notice  given  as  provided  for  in  the  general  election 
law  which  shall  govern  the  said  special  election,  and  the 
clerk  of  the  Board,  and  the  probate  judge  shall  canvass 
the  votes  of  said  special  election. 

Sp:c.  30.  Each  member  of  the  Board  of  County 
Commissioners  shall  receive  for  his  services,  two  hun- 
dred dollars  annually,  and  he  shall  receive  twenty-hve 
cents  per  mile  necessarily  traveled,  in  going  to  and  re- 
turning from  the  county  seat,  to  attend  the  sessions  of 
the  Board.  Provided^  that  no  charge  shall  be  made  for 
more  than  one  trip  going  from  and  returning  to  the 
residence  of  such  Commissioner,  at  each  term  held  ;  and 
provided,  should  any  member  of  the  Board  of  Commis- 
sioners fail  to  be  in  attendance  at  any  regular,  special  or 
adjourned  session  of  the  Board  of  Equalization  or  Board 
of  Canvassers,  the  sum  of  six  dollars  shall  be  deducted 
from  his  salary,  for  each  day's  non-attendance  during 
said  session  of  the  Board.  Provided,  that  section  hve 
of  an  act  to  amend  an  act  fixing  the  fees  and  salaries  of 
certain  officers  of  Boise  county,  approved  December 
28th,  1874,  be  and  the  same  is  hereby  repealed,  ^_?;^oi7V/e<:Z, 
further,  that  the  first  clause  of  this  section  shall  not  ap- 
ply to  Shoshone  county. 

Sec.  31.  Each  of  the  County  Commissioners  and 
the  clerk  of  the  Board,  are  hereby  authorized,  and  em- 
powered to  adminieter  and  certify  all  oaths,  or  affidavits, 
necessary  in  the  discharge  of  the  duties  or  business  of 
their  office. 

Sec.  32.  All  acts  and  parts  of  acts  repugnant  to  ,or 
inconsistent  with  the  provisions  of  this  act,  are  hereby 
repealed. 

Sec.  33.  This  act  shall  take  effect  and  be  in  force, 
from  and  after  the  date  of  its  passage. 


Approved  January  15,  1875. 


TO  ESTABLISH  A  PUBLIC  SCHOOL  SYSTEM  AND 

TO  PROVIDE  FOR  THE    MAINTAIN ANCE,   AND    SUPERVI- 
SION OF  PUBLIC  SCHOOLES. 


-C^TD- 


Be  it  enacted  by  the  Legislative  Assembly  of  the 
Territory  of  Idaho  as  follows: 


Section    1. 

Territorial  fund. 

2. 

County  fund. 

7. 

Controller  to  be  puperintendcnt. 

8. 

Duties  of  superintendent. 

9. 

Printing. 

10. 

Duties  of  treasurer. 

12. 

^•■uperintendent  to  report. 

15. 

Duties  of  Tenitorial  treasurer. 

If;. 

County  superintendent. 

17. 

Duties  of. 

19. 

Apportionment. 

20. 

Duties  of  county  superintendent. 

21. 

New  sctiool  districts. 

22. 

School  elections. 

24. 

Duties  of  county  treasurer. 

26. 

Election  of  trustees. 

28. 

Duties  of  trustees. 

29. 

Disorderly  pupils. 

30. 

Enumeration. 

33. 

Duties  of  justices  herein. 

a5. 

Duties  of  teachers. 

38. 

Beginning  of  school  year. 

Si'CTioN  1.  That  all  money  accruing  from  the  sale  of  Territorial 
all  lands,  heretofore  given,  or  which  "inav  hereafter  be  f"^^- 
given,  by  the  congress  of  the  United  States  for  school 
]nirposes  in  said  Territory,  and  all  moneys  that  may 
hereafter  be  given  and  appropriated  by  the  congrci^s  of 
the  United  States  for  school  purposes,  unless  by  special 
provision,  shall  be  appropriated  for  the  establishment  of 
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a  university,  or  other  high  school,  together  with  any 
moneys  by  legacy  or  otherwise  donated  for  educational 
purposes,  and  appropriated  to  the  general  school  fund, 
and  all  moneys  accruing  to  the  Territory  from  unclaimed 
moneys  of  the  estates  of  deceased  persons,  shall  be  set 
apart,  and  shall  constitute  an  irreducible  and  indivisible 
Territorial  general  school  fund,  the  interest  only,  accru- 
ing from  which,  shall  be  appropriated  to  the  respective 
counties  in  the  manner  hereinafter  specified  and  directed. 

County  Scbool  Fnud. 

connty  Sec.  2.     For  thc  purpose  of  establishing  and  main- 

fund,  taining  public  schools  in  the  several  counties  of  the  Ter- 

ritory, it  shall  be  the  duty  of  the  County  Commissioners 
of  each  county  at  the  time  of  levying  the  taxes  for 
county  and  Territorial  purposes  to  levy  a  tax  of  not  less 
than  two  mills  nor  more  than  five  mills  on  each  and 
every  dollar  of  taxable  property  in  their  respective  coun- 
ties for  school  purposes. 
How  aBsee-  Sec.  3.  That  Said  taxes  shall  be  assessed  and  collected 
sed.  in  each  county,  as  other  taxes  on  property  for  county 

and  Territorial  purposes. 
No  fees  ai-  Sec.  4.  That  the  tax  collectors  and  treasurers  of  the 
respective  counties,  shall  not  receive  any  fees  or  percent- 
age for  such  collecting,  holding  and  disbursing  the 
moneys  so  received,  from  said  taxes,  and  set  apart  for 
public  school  purposes,  but  that  they  shall  perform  such 
duties  \rithout  fee  or  reward. 

Sec.  5.  That  said  moneys  so  collected,  are  hereby 
count.  set  apart  and  appropriated  for  the  support  of  the  public 
schools  of  the  respective  counties,  and  shall  be  paid  over 
by  said  collectors,  or  other  ofiicers  receiving  such 
moneys,  to  tlie  county  treasurers  of  the  respective  coun- 
ties, and  by  said  treasurers  shall  be  placed  in  a  separate 
account,  to  be  called  the  county  school  fund,  and  shall 
only  be  drawn  from  each  county  treasury,  as  in  the 
manner  hereinafter  prescribed  and  provided. 
Fines.  Sec.  6.     That   for    the   further    support    of    public 

schools  there  shall  be  set  apart  by  the  county  treasurer 
of  each  count v,  the  same  to  be  placed  by  the  respective 
county  treasurers  in  the  county  school  fund  as  a  part  of 
the  same,  all  moneys  arising  from  tines  for  a  breach  of 
any  of  the  penal  laws  of  this  Territory. 

Territorial  Superintendent. 

Controller        Sec.  7.     The  Territorial  controller,  is  hereby  made 
intendent!'^'  and  Constituted,  ex-ofticio  Territorial  superintendent  of 
public  instruction. 


lowed. 


Fund  ac- 
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Sec.  8.     It  shall  be  the  duty  of  the  Territorial  super-  Duties  of  ^ 
intendeut  of  public  instruction :  superiutec- 

Firat — To  exercise   a  general  supervision    over   the  ^^^'^^ 
public  schools  of  the  Territory. 

Second — To  prepare  and  have  blanks  printed  for  the 
reports  of  county  superintendents,  trustees,  census  mar- 
shals and  teachers,  and  also  blanks  for  teachers'  regis- 
ters, and  blank  orders  from  trustees  to  county  superin- 
tendents for  warrants  and  a  sufficient  number  of  the 
copies  of  this  act  for  the  supply  of  the  public  school  offi- 
cers, and  distribute  the  same  to  the  respective  county 
superintendents. 

Sec.  9.  All  necessary  expenditures  of  •  money  in-  PrinUng. 
curred  by  the  superintendent  for  the  printing  of  said 
blanks,  and  copies  of  this  act,  shall  be  paid  out  of  any 
funds  in  the  Territorial  treasury,  not  otherwise  appro- 
priated ;  provided^  however,  that  the  said  printing  shall 
be  procured  under  the  same  provisions,  as  other  public 
printing  of  the  Territory  is  procured.  Providedy^  it  does 
not  exceed  the  sum  of  three  hundred  dollars  per  annum. 

Sec.  10.  It  shall  be  the  duty  of  the  Territorial  treas-  Duties  of 
urer  to  apportion  to  the  several  counties  the  amount  of  Jeasurer*^ 
money  in  the  school  fund  of  the  Territory,  subject  to  be 
apportioned,  to  which  each  shall  be  entitled,  under  the 
provisions  of  this  act,  in  proportion  to  the  number  of 
children  residing  therein  between  the  ages  of  live  and 
eighteen  years,  as  sliown  by  the  last  previous  report  of 
the  county  school  superintendent  or  other  officer  charged 
therewith,  and  make  a  record  of  such  apportionment  in 
a  book  of  record  to  be  kept  for  that  purpose,  and  to 
furnish  to  the  Territorial  treasurer,  to  each  county  treas- 
urer and  to  each  county  school  superintendent  an  ab- 
stract of  such  apportionment,  and  at  the  same  time  to 
furnish  to  each  county  treasurer  a  warrant  for  the 
amount  of  such  apportionment,  to  which  his  county  may 
be  entitled,  drawn  on  the  Territorial  treasurer  in  con- 
formity with  provisions  of  this  act. 

Sec.  11.  And  the  said  Territorial  treasurer  shall  s*°^®- 
without  unnecessary  delay  transmit  to  each  county  treas- 
urer, the  amount  due  his  county  as  exhibited  by  the  said 
warrants ;  and  each  county  treasurer  shall  furnish  to  the 
Territorial  superintendent  a  receipt  for  the  same  with 
duplicate  to  the  Territorial  treasurer,  which  receipts  the 
said  superintendent  and  treasurer  shall  file  in  their  re- 
spective offices. 

Sec.  12.     The  Territorial  superintendent  shall  present  superinten- 
to  the  legislative  assembly  during  the  first  week  of  each  port, 
regular  session,  a  full  report  of  the  condition  of  the 
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public  schools  in  the  Territory,  to-wit :  the  number  of 
schools  in  each  county,  the  number  of  children  between 
live  and  eighteen  years,  in  each  county,  the  number  of 
snch  attending  schools  established  under  the  ijrovisit)ns 
of  this  act,  the  amount  of  school  money  apportioned  to 
each  district,  the  amount  of  school  moneys  received  by 
each  county  from  county  and  district  taxes,  and  contri- 
butions, the  amount  expended  in  each  county  in  accord- 
ance with  the  pi'ovisions  of  this  act, .  and  the  balance 
remaining  of  the  school  fund  in  each  county  treasury  at 
the  close  of  each  school  year  ;  and  also  the  receipts  and 
expenditures  of  the  Territorial  school  fund,  together 
with  the  balance  in  said  fund  at  the  end  of  each  school 
year. 

Sec.  18.  He  shall  also  present  such  suggestions  as  he 
may  deem  necessary  in  relation  to  the  construction  of 
school  houses,  the  improvement  and  the  management  of 
the  public  schools,  to  the  qualihcation  of  teachers,  the 
ways  and  means  for  raising  funds  for  the  support  of 
public  schools  and  for  the  promotion  of  the  general  in- 
terest of  education  throughout  the  Territory. 

Sec.  14.  And  he  shall  at  the  close  of  hisotiicial  term 
deliver  to  his  successor  all  property,  books,  maps,  re- 
ports, records  and  all  documents  and  papers  received  by 
him,  for  the  use  of  or  belonging  to  his  office,  for  which 
he  shall  take  a  receipt  of  his  successor,  and  rile  the  same 
in  the  office  of  the  Territorial  secretary. 

Teriit«>raal  T3r<pa&iirer;  dutirs  of. 

Sec.  15.  It  is  hereby  made  the  duty  of  the  Terri- 
torial treasurer  to  receive  and  hold  as  special  deposit, 
and  place  in  a  separate  fund  to  be  called  the  Territorial 
general  school  fund,  all  moneys  designated  and  set  apart 
for  that  purpose  as  specified  in  section  one  of  this  act. 
For  the  safe  keepiniiand  disbursement  of  which  moneys, 
he  shall  be  responsible  on  his  official  bond. 

Sec.  16.  The  auditor  of  each  county  is  hereby  mad"e 
ex-officio  county  school  superintendent,  who  in  addition 
to  his  oath  ot  office  as  auditor  shall  qualify  to  perform 
faithfully  the  duties  of  school  superintendent  for  his 
county  ;  provided^  that  the  probate  judge  of  the  counties 
of  Alturas  and  Boise  shall  be  ex-officio  superintendents 
of  public  schools,  of  said  named  counties.  Provided^ 
further,  that  the  provisions  of  this  section  shall  not  take 
effect  in  Eoise  and  Lemhi  counties  until  the  iirst  Mon- 
day in  January,  1877, 

Sec.  17.  It  shall  be.  and  is  hereby  made  the  duty  of 
the    county    superintendent   of    public    schools,    upon 
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receiving  notice  from  the  county  treasurer  as  provided 
in  this  act  to  apportion  the  public  school  moneys,  both 
county  and  Territorial^  reported  by  said  county  treasurer 
to  be  in  the  county  treasury  of  each  countv  among  the 
several  school  districts  of  his  county  in  the  following 
manner  to-wit:  one  half  of  tlie  whole  amount  reported 
by  said  county  treasurer,  he  shall  divide  equally  among 
the  several  organized  districts,  that  have  complied  with 
the  provisions  of  this  act,  the  remaining  one  half  of  said 
whole  amount  he  shall  apportion  per  capita  among  the 
several  districts  in  proportion  to  the  nuniber  of  children 
in  each  district  as  shown  by  the  last  report  of  the  school 
census  marshal  of  each  district,  and  credit  each  district 
w^itli  the  amount  to  which  such  apportionment  entitles 
it ;  such  apportionment  he  shall  place  upon  record  in 
his  office  and  forthwith  furnish  a  copy  thereof  to  the 
county  treasurer  and  he  shall  report  the  portion  of  each 
district  to  the  clerk  of  the  Board  of  Trustees  thereof. 

Sec.   18.     The  county  superintendent  shall  make  such  Apportion- 
apportionment  on  the  first  Monday  in  March  of  each  °^^^ ' 
year  and  quarterly  thereafter. 

Sec.  19.  He  shall  have  power  and  it  shall  be  his  duty  Apportion- 
to  draw  his  warrant  on  the  treasurer  of  his  county  in  ^^^^' 
favor  of  and  deliver  the  same  to  the  person  entitled  to 
receive  the  same ;  jprovided^  that  no  such  warrant  shall 
be  drawn  in  favor  of  any  school  district  until  full  and 
-complete  returns  shall  have  been  made  to  him  by  the 
same  as  required  by  law  and  the  certificate  of  the  district 
Board  of  Trustees,  showing  for  what  purpose  in  accord- 
ance with  the  provisions  of  this  act  the  money  is  re- 
quired. And  ■][)romded  further,  that  no  school  district 
shall  receive  a  warrant  for  a  larger  amount  than  there  is 
cash  in  the  treasury  to  the  credit  of  said  district,  and  that 
no  district  shall  receive  any  of  the  public  school  moneys 
in  which  there  shall  not  have  been  reported  at  least  ten 
children  by  the  school  census  marshal  at  the  last  report 
nor  in  which  there  shall  not  have  been  taught  a  public 
school  for  at  least  three  months  within  the  year  in  which 
the  application  for  such  money  is  made ;  provided^  that 
each  county  shall  constitute  at  least  one  school  district 
irrespective  of  the  number  of  children  of  school  age  in 
said  county. 

Sec.  20.     It  is  hereby  made  the  duty  of  the  county  Blanks, 
school  superintendent, 

First — To  distribute  promptly  such  blanks,  reports, 
forms,  and  laws,  as  shall  be  received  by  him  from  the 
Territorial  superintendent  of  public  instruction  for  the 
use  of  school  trustees,  census  marshals,  and  teachers,  and 
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any  other  officers  entitled  to  receive  the  same. 

Second — To  keep  on  iile  in  his  office  the  reports  of 
the  school  trustees,  census  marshals,  and  teachers,  and 
to  record  all  his  official  acts  in  a  book  to  be  provided  for 
that  purpose. 

Third — To  make  a  full  report  annually  on  or  before, 
the  lifteenth  day  of  October  in  each  year  for  the  school 
year  ending  on  the  31st  day  of  August  next  previous 
thereto  to  the  Territorial  superintendent,  a  statement  of 
the  number  of  school  houses  in  each  district  in  his 
county,  the  number  of  children  of  school  age,  and  the 
number  of  pupils  attending  in  each  district  in  his 
county,  the  number  of  libraries  and  the  number  and 
character  of  volumes  in  each  library ;  in  how  many  dis- 
tricts a  school  has  been  taught  during  the  past  year  and 
for  how  lang  a  time,  and  what  school  books  have  been 
used  in  each  district,  what  proportion  of  children  of 
school  age  in  each  district  has  attended  the  school  during 
the  past  year,  the  amount  of  money  paid  for  teachers  for 
teaching  and  the  expense  as  nearly  as  may  oe  of  con- 
ducting each  district  school.  This  statement  together 
with  such  other  information  and  suggestions  as  he  may 
deem  proper  or  important  to  the  cause  of  education  in 
his  county.  And  he  shall  forward  to  the  Territorial 
snperintendent  of  public  instruction  on  or  before  the 
first  day  of  November  of  each  year  in  order  that  the 
same  may  be  embodied  in  his  report  to  the  legislative 
assembly. 

Fourth — To  appoint  school  trustees  for  newly  organ- 
ized districts  and  to  till  by  appointment  all  vacancies, 
that  may  occur  by  death,  resignation,  or  otherwise,  or 
when  the  voters  of  the  districts  fail  to  elect  trustees  in 
accordance  with  the  provisions  of  this  act,  and  to  draw 
his  warrant  on  the  county  treasurer  in  favor  of  the 
Board  of  Trustees  for  the  purchase  ot  school  books  which 
may  be  furnished  by  said  trustees  to  indigent  children 
of  the  district  making  the  same  payable  out  of  the  pub- 
lic school  moneys  in  the  county  school  treasury  appor- 
tioned to  said  district. 

Fifth — To  collect  by  process  of  law  all  penal  fines 
not  paid  over  by  justices  of  the  peace  or  other  officers 
required,  to  pay  the  same  as  required  in  section  thirty- 
three  of  this  act,  and  the  same  shall  be  recovered  by  an 
action  in  which  the  people  of  the  United  States  in  the 
Territory  of  Idaho  by  the  county  school  superintendent 
of  public  instruction  shall  be  plaintiff  and  the  justice  of 
the  peace  or  other  officer  neglecting  or  refusing  to  pay 
over  the  said  moneys  shall  be  deemed  defendant. 
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Sec.  21.  Whenever  at  least  four  heads  of  families  Newdis- 
petition  the  county  superintendent  for  the  organization 
of  a  new  school  district,  or  for  the  subdivision  of,  or 
change  in  the  boundaries  of  an  old  one,  the  superintend- 
ent shall,  without  unnecessary  delay,  act  upon  said  peti- 
tion, and  may  approve,  modify  or  disapprove  of  the  said 
petition ;  if  he  approve,  he  shall  proceed  to  organize  the 
new  district,  and  he  shall  appoint  three  trustees  for  the 
same  as  provided  in  this  act.  His  disapproval  shall  only 
be  upon  the  grounds  that  such  organization  or  change  of 
boundary  would  be  unjust  to  individuals  or  the  com- 
munity. 

Sec.  22.     All  school  election  returns  shall  be  made  to  Election  re- 
the  respective  county  school  superintendents,  which  re- 
turns they  shall  iile  in  their  offices. 

Sec  23.     The    county    superintendent  shall,  at  the  Disposition 
close   of   his  official  term  deliver  to  his  successor,  all  °^  ^^^^^  *' 
records,  documents,  books,  and  papers  belonging  to  his 
office,  and  take  a  receipt  for  the  same,  which  shall  be 
filed  in  the  office  of  the  county  treasurer. 

County  Treasurer,  Duties  of. 

Sec  24.     It  shall   be  the  duty  of  the  treasurer  of  Duty  of 
each  county  to  receive  and  hold  as  special  deposit  all  treasurer, 
moneys  belonging  to  the  public  schools  of  his  county  in 
accordance  with  the  provisions  of  this  act,  and  pay  them 
over  only  on  the  warrant  of  the  county  superintendent. 

Sec  25.  And  he  shall  on  the  first  Monday  in  Feb-  To  report, 
ruary  of  each  year,  and  quarterly  thereafter  make,  to 
the  county  superintendent  a  statement  of  the  amount  of 
money  in  the  school  fund  then  in  the  treasury,  subject 
to  be  apportioned,  after  having  deducted  the  amount 
due  the  county  superintendent  for  his  salary.  Such 
statement  shall  also  show  the  amount  received  and  de- 
rived from  each  source  constituting  said  county  school 
fnnd. 

Trustees,  Election  and  Duties  of. 

Sec  26.  There  shall  be  an  election  held  annually  on  Election  of 
the  first  Monday  in  April,  in  each  year,  at  each  district  trustees, 
school  house  in  the  Territory ;  at  which  election  there 
shall  be  elected,  by  the  qualified  voters  of  the  several 
districts,  three  trustees  for  each  district,  who  shall  hold 
thei)'  office  for  a  term  of  one  year,  and  until  their  suc- 
cessors shall  be  elected  and  qualified. 

Sec  27.     At  said  elections  the  poll  shall   be  opened  Elections; 
by  one  of  the  Board  of  Trustees,  or  by  any  voter,  if  no  ^^^  ^®^^* 
trustee   be  present,    at  one  o'clock,  and  closed  at  five 
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o'clock  p.  M.,  of  the  same  day,  said  election  shall  be  con- 
ducted generally  as  other  county  elections,  except  that 
one  judge  and  one  clerk  shall  constitute  a  board  of  elec- 
tion, and  that  any  one  of  the  trustees  may,  and  it  is 
hereby  made  their  duty  to  qualify  said  judge  and  clerk 
to  perform  the  duties  of  said  Board  of  (Section,  to  make 
returns  of  such  elections  to  the  county  supei'intendent 
immediately,  which  returns  shall  be  filed  in  the  otKce  of 
the  same. 
Duties  of  Skc.  28.     It  shall  be  the  duty  of  the  trustee.;  of  each 

trustees.         district, 

First — To  employ  teachers  and  fix  their  salaries,  and 
they  shall  have  the  power  to  discharge  any  teacher  for 
any  neglect  of  duty  or  any  cause  that  in  their  opinion 
renders  his  or  her  services  unprofitable  as  a  teacher. 

Second — To  visit  the  schools  in  their  districts  from 
time  to  time,  and  not  less  than  once  a  month  each. 

Third — x\ny  two  of  said  trustees  shall  constitute  a 
quorum  for  the  transaction  of  business. 

Fourth — At  their  lirst  meeting  after  their  election 
and  qualification,  one  of  their  number  shall  be  chosen 
clerk  of  their  board,  and  their  proceedings  of  all  meet- 
ings shall  be  in  writing  and  shall  be  kept  in  a  book,  shall 
be  signed  by  the  clerk  thereof,  and  such  book  shall  be  a 
public  record. 

Fiftli — They  shall  have  charge  of  all  school  property 
in  their  districts,  and  shall  as  such  trustees,  have  power 
to  receive  in  trust,  all  real  estate  or  other  property  con- 
veyed to  said  school  district,  and  to  convey  by  deed  duly 
executed,  and  delivered,  all  the  estate  or  interest  of  their 
districts  in  any  school  house  or  site  directed  to  be  sold 
by  any  vote  of  their  district,  and  all  conveyances  made 
to  said  board.,  shall  be  made  in  their  corporate  name,  to 

trustees,    of    school    district    ^^o. County Idaho 

Territory  and  to  their  successors  in  oiiice. 

Sixth — Said  trustees  shall  have  further  power,  when 
directed  by  a  vote  of  their  district,  to  purchiise,  receive, 
hold  and  convey  real  and  personal  property  for  school 
purposes,  and  to  hold,  purchase,  hire,  and  repair  school 
houses,  and  supply  the  sauie  with  necessary  furniture,  in 
accordance  with  the  provisions  of  this  act  and  to  fix  the 
location  of  scho^*!  houses,  j!??"ay/<:/('C?,  that  no  trustee  shall 
be  pecuniarily  interested  in  any  contract,  made  by  the 
Board  of  Trustees,  of  which  he  is  a  member ;  and  any 
contract  made  in  violation  of  this  section  shall  be  null 
and  void. 

Seventh — And  they  shall,  by  giving  ten  days  notice, 
in   writing  posted  in  three  conspicuous  places  in  their 
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districts,  call,  at  any  time,  for  a  meeting  of  the  inhabi- 
tants of  their  district,  for  the  purpose  of  deciding,  by  the 
votes  of  such  inhabitants,  Vvhether  or  not  a  special  tnx, 
specifying  the  rate  proposed  to  be  collected,  shall  be 
levied  on  said  district,  for  the  building,  or  the  repairing 
of  school  houses,  or  for  the  support  of  public  schools  in 
the  respective  districts. 

Eighth — The  voting  at  such  elections  shall  be  by  bal- 
lot, on  which  ballot  shall  be  written,  or  printed,  "Tax 
Yes,"  or  "Tax  ISTo,"  and  if  a  majority  of  the  votes  polled 
at  such  elections  shall  be  in  favor  of  such  tax,  the  Board 
of  Trustees  shall  be  empowered,  and  it  is  hereby  made 
their  duty,  to  levy,  and  cause  to  be  collected,  a  special 
tax  at  the  rate  specified  in  their  notice  upon  the  taxable 
propei'ty  in  their  district,  as  shown  by  the  last  annual 
assessment  by  the  county  assessor  to  be  obtained  by  the 
trustees,  from  the  county  clerk  of  their  county,  and  the 
said  Board  of  Trustees  shall  have  power  to  appoint 
judges  and  clerk  of  said  election  and  a  collector  of  said 
Tax;  and  before  entering  upon  the  discharge  of  his 
duties  shall  take  the  oatli  of  office,  and  give  bond  in 
double  the  estimated  amount  of  money  to  come  into  his 
hands,  with  good  and  sufficient  sureties,  and  when  he 
shall  have  been  so  qualified,  he  shall  have  the  same 
power  to  enforce  the  collection  of  said  tax  as  is  given  to 
tax  collectors  and  sheriffs,  in  the  collection  of  Territorial 
and  county  taxes,  and  said  collector  shall  be  entitled  to, 
and  receive  five  per  cent,  thereon,  for  collecting  the 
same  \  provided^  that  when  any  repairs  shall  not  exceed 
twenty-five  dollars,  in  value,  the  trustees  shall  fix  upon, 
levy  and  collect  a  rate  bill  in  the  manner  as  herein  pro- 
vided in  case  of  articles  furnished  the  schools  by  the 
trustees. 

Ninth — The  trustees  of  the  respective  districts  shall 
furnish  all  things,  not  otherwise  herein  provided  for, 
necessary  for  the  use  of  and  comfort  of  the  school  or 
schools  of  their  district,  such  as  stoves,  brooms,  buckets, 
black-boards,  fuel,  and  privies,  and  for  this  purpose  they 
shall  have  power  to  levy  and  collect  a  rate  bill,  to  be 
paid  by  all  the  parents  or  guardians  of  all  pupils  attend- 
ing said  schools,  in  proportion  to  tlie  number  of  pupils 
sent  to  said  schools,  by  each  parent  or  guardian  but  no 
pupil  shall  be  prohibited  from  attending  said  scliools  on 
account  of  his  or  her  parent  or  guardian's  inability  to 
pay  such  rate,  and  the  clerk  of  the  Board  of  Trustees 
shall  have  the  same  power  to  enforce  the  collection  of 
the  amounts  of  said  rate  bill  as  is  given  to  tax  collectors  and 
sheriffs,  in  the  collection  of  Territorial  and  county  taxes. 
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Tenth — The  trustees  of  each  district  shall  make  ixA 
statement  in  writing  annually  on  the  first  day  of  Ogto- 
ber,  to  the  county  school  superintendent  of  their 
respective  counties,  of  all  matters  pertaining  to  their 
schools,  such  as  the  building  and  repairing  school  houses, 
the  cost  of  the  same,  and  from  what  source  paid,  the 
number  of  months  schools  have  been  taught  in  their 
districts  during  the  preceding  school  year,  what  the 
monthly  salary  paid  teachers,  and  generally  such  infor- 
mation as  will  promote  the  interest,  and  advance  the 
cause  of  education. 

Skc.  29.  It  is  hereby  made  the  duty  of  the  trustees 
of  the  respective  districts,  on  receiving  the  report  from 
any  teacher,  of  the  disorderly  or  bad  conduct  of  large 
pupils,  to  decide  how  such  insubordinate  pupils  shall  be 
punished,  or  whether  they  shall  be  dismissed  from 
school.  It  shall  also  be  the  duty  of  the  Board  of  Trus- 
tees to  examine  teachers  as  to  their  proficiency  in  the  art 
'of  teaching,  and  as  to  their  knowledge  of  the  primary 
branches  of  English  education ;  they  shall  grant  certifi- 
cates in  accordance  with  his  or  her  competency ;  but  no 
teacher  shall  receive  a  certificate  of  qualification  unless 
he  or  she  shows  a  proficiency  in  orthography,  reading, 
WTiting,  arithmetic,  geography,  English  grammar,  and 
the  history  of  the  United  States.  In  all  cases  when 
trustees  have  any  doubt  of  their  ability  to  conduct  such 
examination,  they  may  call  on  any  person  in  the  district 
to  assist  them. 

Sec.  30.  The  said  trustees  shall  on  the  first  Monday 
of  July  of  each  year,  which  shall  be  and  is  hereby  de- 
clared to  be  a  day  for  the  regular  meeting  of  said  Board, 
appoint  a  census  marshal  who  shall  proceed  immediately 
after  he  is  appointed  to  take  a  correct  enumeration  of  all 
the  children  in  his  district  between  the  ages  of  five  and 
years  of  age ;  after  the  census  marshal  shall 
finished  his  enumeration,  he  shall  forthwith  report 
the  same  to  the  trustees  of  his  district,  who  shall  hold  a 
meeting  to  receive  the  same  and  said  trustees  shall  cause 
a  true  and  certified  copy  of  said  census  together  with  a 
certificate  of  the  marshal's  having  performed  his  duties, 
which  census  or  enumeration  and  certificate,  shall  be 
forthwith  transmitted  to  the  county  school  superintend- 
ent of  his  county. 

Sec.  31.  For  such  services  well  and  faithfully  per- 
formed, said  census  marshal  shall  be  allowed  as  full  com- 
pensation, ten  cents  for  each  child  so  enumerated,  and 
the  clerk  of  the  Board  of  Trustees  shall  furnish  said 
census  marshal,  a  certificate  of  the  performance  of  his 
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duty;  and  upon  presenting  of  siicli  certificate  the  county 
superintendent  shall  draw  his  warrant  upon  the  county 
treasurer  for  the  amount  so  allowed  in  favor  of  said 


census  marshal,  and  shall  charge  the 


same  against  his 


district. 

Sec.  32.  Trustees  shall  qualify  within  fifteen  da_ys  oathof 
after  their  election,  by  taking  an  oath  or  affirmation,  '^'■"^^**^' 
faithfully  to  discharge  the  duties  of  their  office  to  the 
best  of  their  ability,  and  to  promote  the  interest  of  edu- 
cation in  their  district,  which  oath  shall  be  administered 
by  the  county  superintendent,  or  any  civil  officer  author- 
ized to  administer  oaths. 

Justices  of  tlie  Peace,  Duties  of,  &c. 

Sec.  33.     All  moneys  arising  from  tines  as  provided  putjes  or 
for  in  this  act,  are  hereby  required  to  be  paid  ^er,  by  the  neace.^ 
justices  of  the  peace,  or  other  officer  receiving  tne  same 
to  the  county  treaurer  within  thirty  days  after  collection. 

Sec.  '34.  Any  justice  of  the  peace,  or  other  officer  penalty, 
neglecting  or  failing  to  comply  with  the  provisions  of 
section  thirty-three  of  this  act,  shall  be  deemed  guilty  of 
a  misdemeanor,  and  upon  conviction  thereof  before  any 
court  of  competent  jurisdiction,  shall  be  lined  in  any  sum 
not  less  than  one  hundred  dollars,  or  by  imprisonment 
in  the  county  jail,  not  less  than  three  months  or  both 
fiuch  fine  and  imprisonment. 

Teacliers,  Duties  of,  &c. 

Sec.  35.  Teachers  of  the  public  schools  shall  be  fur' 
nished  with  a  school  register  by  the  trustees  of  the 
respective  districts,  for  the  purpose  of  registering  the 
names  of  his  or  her  pupils,  and  their  daily  attendance  at 
school,  and  at  the  close  of  the  session,  said  register  shall 
be  delivered  to  the  clerk  of  the  Board  of  Trustees  of  the 
district,  and  the  teachers  shall  also  be  furnishf-d  by  the 
trustees,  with  a  blank  report,  which  he  shall  fill  up  ac- 
cording to  the  heading  of  the  same,  and  transmit  to  the 
county  superintendent  of  his  county,  at  the  close  of  the 
session  or  term  and  no  teacher  shall  be  authorized  to 
draw  his  salary  until  such  report  shall  have  been  re- 
ceived by  said  county  superintendent. 

Miscellaneous. 

Sec.  36.  No  books,  papers,  tracts  or  documents,  of  a 
political,  sectarian,  or  denominational  character  shall  be 
used  or  introduced  in  any  school  established  under  the 
provisions  of  this  act,  and  any  and  every  political  sec- 
tai'ian,  or  denominational  doctrine   is  hereby  expressly 
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forbidden  to  be  tauglit  therein,  nor  shall  any  teacher, 
nor  any  district  receive  any  of  the  public  school  moneys, 
in  which  the  schools  have  not  been  taui^ht  in  accordance 
with  the  provisions  of  this  act. 

Sec.  37.  Trustees  shall  determine  whether  pupils 
outside  of  their  district  shall  be  permitted  to  attend 
school  in  such  district  and  npon  what  terms. 

Sec.  38.  The  school  year  of  each  and  every  county 
within  this  Territory,  shall  commence  on  the  lirst  Mon- 
day in  April  of  each  year. 

Sec.  39.  The  compensation  of  the  county  school 
superintendent  of  the  several  counties,  shall  be  paid  an- 
nually on  the  tirst  Monday  of  October,  out  of  the  county 
school  fund ;  and  before  receiving  said  compensation, 
said  county  superintendent  shall  have  received  a  certifi- 
cate from  the  Territorial  school  superintendent,  that  his 
duties  have  been  faithfully  performed  during  the  last 
school  year,  upon  which  the  Board  of  County  Commis- 
sioners of  the  resoective  counties  shall  draw  a  warrant 
upon  the  county  school  fund  for  such  amount  as  they 
may  audit,  and  allow,  not  to  exceed  live  dollars  for  each 
school  district  in  his  county,  legally  organized,  and  com- 
plying with  the  provisions  of  tliis  act.  Provided^  that 
in  the  county  of  Lemhi  the  provisions  of  this  section,  so 
far  as  it  relates  to  the  compensation  of  school  superin- 
tendent, shall  not  take  effect  until  the  first  day  of  Jan- 
uary, A.  D.  1877. 

Sec.  40.  An  act  entitled  an  act  to  establish  a  com- 
mon school  systen),  and  to  provide  for  the  maintenance 
and  supervision  of  public  schools,  passed  on  the  13th  day 
of  January,  A.  D.  1871,  and  all  other  acts  and  parts  of 
acts  passed  by  any  legislative  body  of  this  Territory,  on 
the  subject  above  designated,  prior  to  or  since  said  date 
of  January  13th,  1871,  be  and  the  same  are  hereby  re- 
pealed. 

Sec.  41.  This  act  to  be  in  full  force  and  effect,  from, 
and  after  its  approval  by  the  Governor. 


Approved,  January  15,  1875. 


IN   RELATION   TO    COUNTY    SHERIFFS,    DUTIES 

OF,  ETC. 


-c^- 


JBe  it  enacted  hy  the  Legislative  Assemhly  of  the 
Territory  of  Idaho  as  follows : 


Section    1.  Sheriff,  duties  of. 

5.  Reception  of  papers,  copy,  etc, 

6.  Return  of,  to  proper  court. 

7.  Papers  returnable  out  of  the  county,  how  made. 

8.  When  sheriff  liable  /or  neglect  of  duty. 

9.  Nei^lect  to  pay  over,  penalty  for. 

10.  Where  office  to  be  kept,  when  to  be  kept  opeii, 

12.  How  papers  to  be  served  on  sheriff. 

13.  Sheriff  shall  appoint  under  sheriff,  shall  be  in  writing,  etc. 

15.  Duties  and  power  of  under  sheriff. 

16.  Misconduct  or  neglect,  breach  of  bond. 

17.  County  jail  kept  by  sheriff,  may  appoint  keeper. 

19.  County  commissioners  to  provide  sate  keeping  for  prisoners. 

20.  Pi'isoners  to  be  kept  apart  from  each  other. 

21.  Probate  judge  may  designate  when  county  ha«  no  jail. 

22.  /ppointment,  copy  to  be  served  on  sheriff  of  county  designated 
2.3.  Probate  to  revoke  when  jail  erected. 

24.  County  clerk  shall  serve  copy  on  sheriff. 

25.  Prisoners  to  be  removed  when  jail  on  fire. 

26.  Contagious  diseases,  probate  judge  may  order  removal. 

27.  Physicians,  who  to  appoint,  sheriff,  when  liable  to  prisoner. 
29.  Temporary  guard,  expense  of. 

80.  Food,  clothing,  etc;  provided  by  sheriff. 

31.  Security  may  be  required  when  defendant  Imprisoned  in  civil 

cases. 

32.  Prisoner  committed  for  examination  to  be  actually  confined,  etc. 

33.  Escape  of  prisoner,  etc;  who  shall  be  liable,  rescue  of. 

35.  Return  of  prisoner  to  jail,  no  cause  of  action  against  sheriff. 

36.  County  recorder  to  issue  certificate  to  now  sheriff,  etc. 

37.  Former  sheriff  to  deliver  to  new  sheriff  county  property,  prison- 

ers, etc. 

88.  Written  transfer,  new  sheriff  to  acknowledge,  etc. 

39.  Former  sheriff  shall  complete  processes  begun. 

40  New  sheriff  may  take  posaestioc  when  former  shcriflT  refnie. 
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Section  41.  Commitment  nnder  authority  of  the  United  States. 

43,  Eesistance,  officer  may  cail  atsit^tauce. 

45.  Direction  to  sheriff  must  be  in  writing  to  <-xcu9e  liability. 

4'.  Sheriff  committed  to  custocly  of  coroner,  etc. 

47.  Officer  required  to  perform  service  for  Territory. 

48.  Justification  of  cfflcer  in  execution  of  process  when  defect  iu. 

49.  Officer  bound  to  ehow  papers  to  interested  party. 

50.  Sheriff  to  act  as  crier  to  court,  etc. 

51.  Sheriff  not  to  have  attorney  for  partner. 

52.  When  sheriff  liable  to  party  injured. 

53.  Wilful  negligence  or  oppression,  fine,  etc. 

54.  When  sheriff  parly  to  action,  vacancy  in  office  of  sheriff  coroner 

to  act. 

56.  Power  of  coroner,  when  sherifl  and  coroner,  both  parties. 

58.  Elisor,  powers  and  duties  of. 

Section  1.  There  shall  be  a  sheriff  in  each  of  the 
counties  of  this  Territory,  to  be  elected  every  two  years, 
in  accordance  w^th,  and  in  the  manner  provided  by  law. 

Sec.  2.  Before  entering  upon  the  discharge  of  his 
duties,  each  sherilf  shall  take  the  oath  prescribed  by  law, 
and  give  a  bond  to  the  Territory  for  the  faithful  dis- 
charge of  the  duties  of  his  office  in  such  amount  as  shall 
be  provided  by  law. 

Sec.  3.  The  sheriff  shall  be  a  conservator  of  the 
peace  in  his  county. 

Sec.  4.  It  shall  be  the  duty  of  the  sheriff  within  his 
county : 

First — To  arrest  and  take  before  the  nearest  magis- 
trate, for  examination,  all  persons  who  commit,  or  at- 
tempt to  commit,  a  public  offence  in  his  presence,  or  who 
have  committed  a  public  offence. 

Second — To  prevent  and  suppress  all  affrays,  breaches 
of  the  peace,  riots  and  insurrections  which  may  come  to 
bis  knowledge. 

Third — To  execute  the  process,  warrants  and  orders 
of  the  courts  of  justice,  or  of  judicial  officers,  when  de- 
livered to  him  for  that  purpose. 

Fourtli — To  attend  in  person  or  by  deputy  all  courts, 
except  justices',  at  their  respective  terms  held  within 
his  county,  and  to  obey  their  lawful  orders  and  direc- 
tions. 

li — To  serve,  at  the  request  of   a  party   to  an 


Process ; 
how  en- 
dorsed, &c. 


action  or  proceeding,  notices  and  papers  therein. 

8idcih — In  the  execution  of  these  duties,  to  command 
the  aid  of  as  many  male  inhabitants  of  his  county  as  he 
may  think  proper,  and  necessary. 

Sec.  5.  When  any  process,  writ  or  order  shall  be  de- 
livered to  the  sheriff",  to  be  executed,  he  shall  endorse 
upon  it  the  year,  month,  day  and  hour  of  its  reception, 
and  shall  give  to  the  person  delivering  it,  if  required,  on 
payment  of  his  fee,  a  written  memorandum,  signed  by 
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him,  specifying  the  names  of  the  parties  in  the  process, 
writ  or  order,  the  general  nature  thereof,  and  the  time  it 
was  received.  He  sliall  also  deliver  to  the  party  served 
a  coj)y  thereof,  without  cliarge  to  such  party. 

Sec.  6.     A  sheriff,  to  whom  any  process,  w^rit  or  or-  t^  execute 
der,  or  paper,  shall  be  delivered,  shall  execute  it  with  ^^^^^^iji. 
diligence,  according  to  its  command  or  as  required  by  ^ence;    lia- 
law,  and  shall  return   fl,  w^ithout  delay,  to  the  proper  agLtncase 
court  or  officer,  with  his  certificate  endorsed  thereon  of  «f  failure, 
the  manner  of  its  service  or  execution;  or  if  not  served 
or  executed,  the  reason  of  his  failure.     For  a  failure  to 
do  so,  he  shall  be  liable,  in  an  action,  to  the  party  ag- 
grieved, for  the  sum  of  two  hundred  dollars,  and  for  all 
damages  sustained  by  him. 

Seo.  7.     When  any  process,  writ,  order  or  paper  is  to  How  writ 
be  returned  to  a  court,    officer  or  person  out   of   the  may*i)rre- 
county,  the  sheriff  may  forward  it  by  mail ;    and   on   cou°rt1)u*t  of 
proof  that  it  was  mailed  in  season,  properly  directed,  he  county, 
shall  be  discharged  from  liability  for  a  failure  to  return 
it. 

Sec.  8.     If  the  sheriff  to  whom  a  writ  of  execution  is  when  lia- 
delivered  shall  neglect  or  refuse,  after  being  requested   ciai  bond 
by  the  creditor  or  his  attorney,  to  levy  upon  or  sell  any  oTdutyf^^^^ 
property  of  the  party  charged  in  the  writ,  which  is  liable 
to  be  levied  upon  and  sold,  he  shall  be  liable  on  his 
official   bond   to   the   creditor   for   the   value   of    such 
property. 

Sec.  9.     If  a  sheriff  shall  neglect  or  refuse  to  pay  in  case  of 
over,  on  demand,  to  the  person  entitled,    any  money  SmceTto" 
which  may  come  into  his  hands,  by  virtue  of  his  office,  Sufneyr&c 
after  deducting  his  legal  fees,  the  amount  theieof,  with 
twenty-five  per  cent,  damages,  and  interest  at  the  rate  of 
one  per  cent,  per  month  from  the  time  of  demand,  may 
be  recovered  by  such  person  from  him  and  the  sureties 
on  his  official  bond,  on  application  upon  five  days  notice 
to  the  court  in  which  the  action  is  brought,  or  the  judge 
thereof,  in  vacation. 

Sec.  10.     The  sheriff  shall  keep  an  ofiice  at  the  county  shaii  keep 
seat  of  his  county.  *°^*^"- 

Sec.  11.     The  sheriff''s  office  shall  be  kept  open  on  all   ^J^f,^ ''JJep^t 
days  except  Sundays,  between  the  hours  of  nine  and   by  sheriff, 
twelve  in  the  forenoon,  and  between  one  and  four  in  the 
afternoon. 

Sp:c.  12.     Service  of  a  paper  upon  the  sheriff  may  be  papers, 
made  by  delivering  it  to  himself  in  person,  or  by  deliv-  Sn^heriff^'^ 
ering  it  to  the  under  sheriff,  or  to  one  of  his  de])uties, 
or  to  a  person  belonging  to  and   in  the  office  during 
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office  hours ;  or  if  no  such  person  be  there,  by  leaving  it 
in  a  conspicuous  place  in  the  office. 

Sec.  13.  Each  of  the  sheriffs,  within  thirty  days 
after  the  passage  of  this  act,  and  each  sheriff  hereafter 
elected,  immediately  after  entering  upon  the  duties  of 
his  office,  shall  appoint  one  under  sheriff,  to  hold  the 
office  during  his  pleasure,  and  , shall  make  a  similar  ap 
pointment  as  often  as  a  vacancy  occurs  in  the  office  of 
under  sheriff ;  he  may  also  appoint  as  many  deputies  as 
he  thinks  proper,  to  hold  them  in  office  during  his 
pleasure. 

Sec.  14.  The  appointment  of  an  under  sheriff  and  a 
deputy  sheriff,  and  also  the  revocation  of  any  such  ap- 
pointment, shall  be  in  writing,  and  filed  in  the  office  of 
the  county  recorder.  The  sheriff  may  require  of  each  per- 
son appointed  under  sheriff,  and  of  each  of  his  deputies, 
a  bond,  with  sureties,  for  the  faithful  performance  of 
his  duties  ;  but  the  sheriff  sliall  be  responsible  for  the 
official  acts  of  the  under  sheriff  and  his  deputies.  Be- 
fore entering  upon  their  respective  duties,  the  under 
sheriff  and  each  of  his  deputies  shall  take  the  oath  pre- 
scribed by  law,  which  shall  be  endorsed  on  their  respec- 
tive appointments. 

Sec.  15.  During  the  absence  of  the  sheriff  from  his 
county,  or  when  the  sheriff,  from  sickness,  or  any  other 
cause  is  unable  to  discharge  the  duties  of  his  office,  the 
under  sheriff  shall  exercise  the  powers,  ana  perform  the 
duties  of  that  officer,  and  at  other  times  shall  perform 
such  services,  relating  to  the  duties  of  the  sheriff,  as  may 
be  required  of  him  by  that  officer.  A  deputy  sheriff 
shall  execute  all  orders,  writs,  and  process  of  a  court,  or 
judicial  officer,  delivered  to  him  for  that  purpose,  and 
may  perform  every  act  incidental  thereto. 

Sec.  16.  The  neglect  or  misconduct  in  office,  of  the 
under  sheriff',  or  any  deputy,  shall  be  a  breach  of  the 
official  bond  of  the  sheriff  by  whom  they  were  appointed. 

Sec.  17.  The  county  jail  shall  be  kept  by  the  sheriff, 
and  used  as  a  prison : 

First — For  the  detention  of  persons  committed  as  wit- 
nesses in  a  criminal  action. 

Second — For  the  detention  of  prisoners  committed  for 
trial  for  a  public  offence. 

Third — For  the  confinement  of  persons  committed 
upon  civil  process  ;  and 

Fourth — For  the  confinement  of  persons  sentenced  to 
imprisonment  therein  upon  conviction  for  a  public 
offence,  or  for  examination,  charged  with  having  com- 
mitted a  public  offence. 
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Sec.  18.  The  sheriff  shall  in  all  cases  be  held 
i-esponsible  on  his  official  bond,  for  the  acts  of  such  per- 
son or  persons  under  whose  charge  he  may  place  the 
county  jail,  or  the  county  or  Territorial  prisoners,  placed 
under  his  keeping  by  law,  or  by  legal  authority. 

Sec.  19.  The  County  Commissioners  of  each  county 
shall  cause  a  county  jail  to  be  erected  at  the  county  seat, 
in  case  such  jail  has  not  been  already  erected,  or  shall 
provide  some  suitable  place  for  the  safe  keeping  of  pris- 
oners, which  place,  until  the  erection  of  a  jail,  is  consid- 
ered, in  this  act,  as  the  county  jail.  The  comity  jail,  or 
tlie  place  provided  as  such,  shall  contain  a  sufficient  num- 
ber of  rooms : 

I^/rst — For  the  confinement  of  persons  committed  for 
trial  in  criminal  actions,  separate  and  distinct  from  per- 
sons under  sentence. 

Second — For  the  confinement  of  persons  under  sen- 
tence. 

Third — For  the  conlinement  of  persons  committed  on 
civil  process,  or  as  witnesses  in  criminal  actions,  separate 
from  those  mentioned  in  the  last  two  subdivisions. 

Sec.  20.  Persons  committed  on  criminal  process  and 
detained  for  trial,  persons  convicted  and  under  sentence, 
and  persons  committed  upon  civil  process,  shall,  on  no 
pretence  whatever,  be  kept  or  put  in  the  same  room,  nor 
shall  male  and  female  prisoners  (except  husband  and 
wife)  be  kept  and  put  in  the  same  room. 

Sec.  21.  Wliere  there  is  no  jail  in  the  county,  or 
where  the  jail  becomes  unfit  or  unsafe  for  the  confine- 
ment of  prisoners,  the  probate  judge  may,  by  a  written 
appointment  filed  with  the  county  recorder,  desis:nate  the 
jail  of  a  contiguous  county,  for  the  conlinement  of  the 
prisoners  of  his  county,  or  of  any  of  them,  and  may  at 
any  time  modify  or  annul  the  appointment. 

Sec.  22.  A  copy  of  the  appointment,  certified  by 
the  county  recorder,  shall  be  served  on  the  sheriff  and 
keeper  of  the  jail  designated,  who  shall  receive  into  his 
jail  and  safely  keep  all  prisoners  authorized  to  be  con- 
fined therein,  pursuant  to  the  last  section,  and  who  shall 
be  responsible  for  the  safe  keeping  of  the  persons  so 
committed,  in  the  same  manner  and  to  the  same  extent 
as  if  he  was  sheriff  of  the  county  for  whose  use  his  jail 
is  designated,  and  with  respect  to  the  persons  so  commit- 
ted he  shall  be  deemed  the  sheriff  of  the  county  from 
which  thev  were  received. 

Src.  23.  When  a  jail  shall  be  erected  in  the  county 
for  whose  use  the  designation  was  made,  or  its  jail  shnll 
be  rendered  fit  and  safe  for  the  continement  of  prisoners. 
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the  probate  judge  of  that  county  shall  by  a  written  re- 
vocatioiLiilecl  with  the  county  recorder  thereof,  declare 
that  the  necessity  for  the  designation  has  ceased,  and  that 
it  is  revoked. 

Sec.  24.  The  county  recorder  shall  immediately  serve 
a  copy  of  the  revocation  upon  the  sheriff  of  his  county 
who  shall  thereupon  remove  his  prisoners  to  his  own 

Sec.  25.  When  a  county  jail,  or  building  contiguous 
to  it,  is  on  fire  and  there  is  reason  to  apprehend  that  the 
prisoners  may  be  injured,  or  endangered,  the  sheriff,  or 
jailor,  shall  remove  them  to  a  safe  and  convenient  place, 
and  there  confine  them  so  long  as  it  may  be  necessary  to 
avoid  the  danger. 

Sec.  26.  When  a  pestilence  or  contagious  disease 
breaks  out  in  or  near  a  jail,  and  the  physician  thereof 
certifies  that  it  is  liable  to  endanger  the  health  of  the 
prisoners,  the  probate  judge  may  by  a  written  appoint- 
ment, designate  a  safe  and  convenient  place  in  the  county, 
or  the  jail  of  a  contiguous  county,  as  the  place  of  their 
confinement.  The  appointment  shall  be  filed  in  the 
office  of  the  county  recorder,  and  shall  authorize  the  sheriff 
to  remove  the  prisoners  to  the  place  or  jail  designated, 
and  there  confine  them  until  they  can  be  safely  returned 
to  the  jail  from  which  they  were  taken. 

Sec.  27.  The  County  Commissioners  of  each  county 
shall,  from  time  to  time,  appoint  a  physician  to  the  jail 
of  the  county  where  pestilence  or  contagious  disease  ex- 
ist in  or  near  said  jail,  or  whenever  any  of  the  persons 
confined  therein  shall  be  affected  with  any  disease  con- 
tagious in  its  nature. 

Sec.  28.  A  sheriff  or  jailor  upon  whom  a  paper  in  a 
judicial  proceeding,  directed  to  a  prisoner  in  his  custody, 
is  served,  shall  forthwith  deliver  it  to  the  prisoner,  with 
a  note  thereon  of  the  time  of  its  service.  For  a  neglect 
to  do  so,  he  shall  be  liable  to  the  prisoner  for  all  dam- 
ages occasioned  thereby,  and  for  a  wilful  omission  in 
this  respect  shall  be  deemed  guilty  of  a  misdemeanor. 

Sec.  29.  The  sheriff',  when  he  shall  deem  it  neces- 
sary, may,  with  the  assent  in  wanting  of  the  probate 
judge,  or,  in  a  city,  of  the  mayor  thereof,  employ  a  tem- 
porary guard  for  the  protection  of  the  county  jail,  or  for 
the  safe  keeping  of  prisoners,  the  expenses  of  which 
shall  be  a  county  charge. 

Sec.  30.  The  sheriff  sliall  receive  all  prisoners  com- 
mitted to  jail,  by  any  competent  authority;  and  shall 
provide  them  with  necessary  food,  clothing,  and  bedding, 
for  which  he  shall  be  allowed  a  reasonable  compensation 
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to  be  determined  by  the  County  Commissioners,  and,  ex- 
cept as  provided  in  the  next  section,  paid  out  of  the 
county  treasury. 

Sec.  31.  Whenever  a  person  is  committed  upon  pro- 
cess in  a  civil  action  or  proceeding,  except  when  the 
people  of  this  Territory  are  a  party  thereto,  the  sherifE 
shall  not  be  bound  to  receive  such  person  unless  security 
be  given  on  the  part  of  the  party  at  whose  instance  the 
process  is  issued,  by  a  deposit  of  money  to  meet  the  ex- 
penses for  him  of  necessary  food,  clothing,  and  bedding ; 
or  to  detain  such  person  any  longer  than  these  expenses 
are  provided  for.  This  section  shall  not  apply  however, 
to  cases  where  a  party  is  committed  as  a  punishment  for 
disobediance  to  the  mandates,  process,  writs,  or  orders 
of  the  court. 

Sec.  32.  A  prisoner  committed  to  the  county  jail 
for  trial  or  examination,  or  upon  conviction  for  a  public 
offence,  shall  be  actually  confined  in  the  jail  until  he  is 
legally  discharged  ;  and  if  he  be  permitted  to  go  at  large 
out  of  the  jail,  except  by  virtue  of  a  legal  order  or  pro- 
cess, it  shall  be  an  escape,  and  the  sheriff,  or  jailor  per- 
mitting it  shall  be  deemed  guilty  of  a  misdemeanor,  and 
may  be  fined  in  any  sum  not  exceeding  five  thousand 
dollars. 

Sec.  33.  A  sheriff  who  suffers  the  escape  of  a  person 
arrested  in  a  civil  action,  without  the  consent  or  con- 
nivance of  the  party  in  whose  behalf  the  arrest  or  im- 
prisonment was  made,  shall  be  liable  as  follows : 

First — When  the  arrest  is  upon  an  order  to  hold  to 
bail,  or  upon  a  surrender  in  exoneration  of  bail  before 
judgment,  he  shall  be  liable  to  the  plaintiff  as  bail. 

Secrmd — When  the  arrest  is  on  execution,  or  commit- 
ment to  enforce  the  payment  of  money,  he  shall  be  liable 
for  the  amount  exDressed  in  the  execution  or  commit- 
ment. 

Third — When  the  arrest  is  on  execution  or  commit- 
ment other  than  to  enforce  the  payment  of  money,  he 
shall  be  liable  for  the  actual  damages  sustained. 

Foitrth — The  sheriff',  upon  being  sued  for  damages 
for  an  escape,  may  exhibit  proofs  in  mitigation  and  ex- 
culpation. 

Sec.  34.  The  sheriff  shall  be  liable  for  a  rescue  of  a 
person,  arrested  in  a  civil  action,  equally  as  for  an  es- 
cape :  provided^  he  may  show  circumstances  in  exculpa- 
tion. 

Sec  35.  An  action  shall  not,  however,  be  maintained 
against  the  sheriff",  for  a  rescue,  or  for  an  escape  of  a 
person  arrested  upon  an  execution   or  commitment,  if 
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after  his  rescue  or  escape,  and  before  commencement  of 
the  action,  tlie  prisoner  return  to  the  jail,  or  be  retaken 
by  the  sheriff. 

Sec.  36.  When  a  new  sheriff  is  elected  and  has  qual- 
ified, and  given  tlie  security  required  by  law,  the  county 
recorder  shall  give  a  certificate  of  that  fact  under  his  seal 
of  office,  upon  theservice  of  which  on  the  former  sheriff 
his  powers  shall  cease,  except  as  otherwise  provided  in 
this  act. 

Sec.  37.  Within  three  days  after  the  service  of  the 
certificate  upon  the  former  sheriff',  he  shall  deliver  to  his 
successor : 

First — The  jail  of  the  county,  with  its  appurtenances, 
and  the  property  of  the  county  therein. 

Second — The  prisoners  then  confined  in  the  county 
jail. 

Third — The  process,  orders  and  other  papers  in  his 
custody,  authorizing  or  relating  to  the  confinement  of 
the  prisoners. 

Fourth — All  process  and  orders  for  the  arrest  of  a 
party,  and  all  papers  relating  to  the  summoning  of  a 
grand  or  trial  jury,  which  have  not  been  fully  executed. 

Fifth — All  executions,  attachments,  and  final  process, 
except  those  which  he  has  executed  or  has  begun  to  exe- 
cute, by  the  collections  of  money  or  a  levy  on  property. 

Sec.  38.  He  shall  also  at  the  same  time,  deliver  to 
the  new  sheriff  a  written  transfer  of  the  property  pro- 
cess, papers,  and  prisoners  delivered,  specifying  the  pro- 
cess or  order  by  which  each  prisoner  delivered  was  com- 
mitted and  detained.  The  new  sheriff  shall  thereupon 
acknow^ledge,  in  writing,  a  duplicate  of  the  transfer,  the 
receipt  of  the  property,  process,  papers,  and  persons 
therein  specified. 

Sec.  39.  Notwithstanding  the  election  and  qualifica- 
tion of  a  new  sheriff,  the  former  sheriff  shall  return  all 
process  and  orders  before  and  after  judgment,  which  he 
has  fully  executed,  and  shall  complete  the  execution  of 
all  final  process  which  he  has  begun  to  execute,  and  the 
collection  of  all  taxes  put  into  his  hands  for  collection 
previous  to  the  expiration  of  his  term  of  office. 

Sec.  40.  If  the  former  sheriff  refuse  or  neglect  to 
deliver  to  his  successor  the  jail,  process,  papers,  and  pris- 
oners in  his  charge,  the  new  sheriff  may  notwithstand- 
ing, take  pofisession  of  the  jail,  and  of  the  prisoners 
confined  therein,  and  tiie  probate  court,  or  the  probate 
judge,  may,  upon  application,  order  the  delivery  of  the 
process  and  papers. 
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Sec.  41.  The  sheriff  shall  receive  and  keep  in  the 
county  jail,  any  person  who  shall  be  committed  thereto 
by  process  or  order  issued  under  the  authority  of  the 
United  States,  until  he  be  discharged  according  to  law, 
as  if  he  had  been  committed  under  process  issued  under 
the  authority  of  this  Territory,  provided  provisions  be 
made  by  the  United  States  for  the  support  of  such  pris- 
oner. 

Sec.  42.  A  sheriff  or  jailor  to  wdiose  custody  a  pris- 
oner is  committed,  as  provided  in  the  last  section,  shall 
be  answerable  for  his  safe  keeping,  in  the  courts  of  the 
United  States,  according  to  the  laws  thereof. 

Sec  43.  When  an  officer  finds,  or  has  reason  to  ap- 
prehend, that  resistance  will  be  made  to  the  execution  of 
process  delivered  to  him  for  service,  he  may  command 
as  many  male  inhabitants  as  he  may  think  proper,  and 
any  military  company  or  companies  in  the  county, 
armed  and  equipped  to  assist  him  in  overcoming  the  re- 
sistance, and,  if  necessary,  in  seizing,  arresting  and  con- 
fining the  resisters,  their  aiders  and  abettors,  to  be  pun- 
ished according  to  law. 

Sec  44.  Every  able-bodied  male  person  over  the  age 
of  eighteen,  and  under  the  age  of  sixty,  commanded  by 
an  officer  to  assist  him  in  the  execution  of  process,  as 
provided  in  the  preceding  section,  wdio,  without  lawful 
cause,  refuses  or  neglects  to  obey  the  command,  may  be 
fined  by  the  court,  upon  proof  thereof,  in  a  sum  not 
exceeding  two  hundred  dollars. 

Sec  45.  No  direction  or  authority  by  a  party  or  his 
attorney  to  a  sheriff  or  to  an  under  or  deputy  sheriff  in 
respect  to  the  execution  of  process,  or  return  thereof,  or 
to  any  act  or  omission  relating  thereto,  shall  be  available 
to  discharge  or  excuse  the  sheriff  from  a  liability  for 
neglect  or  misconduct,  unless  it  be  contained  in  a  writing 
signed  by  the  party  to  be  charged  or  affected  thereby,  or 
his  attorney. 

Sec  46.  When  the  sheriff  is  committed  to  the  cus- 
tody of  another  sheriff  or  of  a  coroner,  under  an  execu- 
tion or  commitment  for  not  paying  over  money  received 
by  him  by  virtue  of  his  office,  and  committed  for  sixty 
days,  his  office  shall  be  declared  vacant. 

Sec  47.  When  the  sheriff  or  other  officer  is  legally 
required  to  perform  a  service  in  behalf  of  the  people  of 
this  Territory,  which  is  not  chargeable  to  his  county  or  a 
private  person,  his  account  and  claim  for  compensation 
therefor,  shall  be  filed  with  the  Territorial  controller, 
and  by  him  transmitted  to  the  legislature  with  his  rei>ort 
thereon,  at  its  first  session  after  the  rendition  of  such 
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rejecting  the  said  account  or  claims. 

8 KG.  48.  A  sheriff  or  other  ministerial  officer  shall 
be  justified  in  the  execution  of  all  process  and  orders, 
regular  on  their  face  and  issued  by  competent  authority, 
whatever  may  be  the  defect  in  the  proceedings  upon 
which  they  were  issued. 

Sec.  49.  The  officer  executing  a  process,  warrant  or 
order  of  any  kind,  shall  be  bound  then  and  at  all  times 
subsequent,  as  long  as  he  retains  it,  apon  request,  to  show 
the  same,  with  all  papers  attached,  to  any  person  inter- 
ested therein. 

Sec.  50.  The  sheriff  or  deputy  in  attendance  upon 
court  shall  act  as  the  crier  thereof,  to  call  the  parties  and 
witnesses  and  all  other  persons  bound  to  appear  at  the 
court,  and  make  proclamation  of  the  opening  and  ad- 
journment of  the  court,  and  of  any  other  matter  under 
its  direction. 

Sec.  51.  A  sheriff,  under  sheriff  or  deputy  sheriff,  is 
prohibited,  during  his  continuance  in  office,  from  acting 
or  having  a  partner  who  acts  as  an  attorney  or  counsel- 
lor. 

Sec.  52.  Every  sheriff  shall  be  liable  to  the  party  in- 
jured, on  his  official  bond,  for  neglect  or  mal-perform- 
ance  of  any  duty  imposed  upon  him  by  law. 

Sec.  53.  Every  sheriff  who  is  guilty  of  wilful  negli- 
gence in  the  discharge  of  his  duties,  or  who,  in  the  exe- 
cution or  under  color  of  his  office,  is  guilty  of  any 
oppression  or  extortion,  shall,  upon  conviction  thereof, 
be  fined  in  any  sum  not  exceeding  five  thousand  dollars, 
and  mav  be  removed  from  office. 

Sec.  54.  When  the  sheriff  is  a  party  to  an  action  or 
special  proceeding,  the  process  and  orders  therein,  which 
it  would  otherwise  be  the  duty  of  the  sheriff  to  execute, 
shall,  except  when  otherwise  provided  by  this  act,  be 
executed  by  the  coroner  of  the  county. 

Sec.  55.  in  case  of  a  vacancy  in  the  office  of  sheriff 
by  death  the  process  and  the  duties  of  sheriff  shall  de- 
volve upon  the  coroner  and  be  executed  by  him,  until  a 
new  sheriff  be  appointed  or  elected  and  qualified,  and 
has  given  security,  to  be  approved  as  required  by  law. 

Sec.  56.  Whenever  a  coroner  acts  as  sheriff'  he  shall 
be  invested  with  the  powers,  duties  and  responsibilities 
of  the  sheriff,  and  shall  be  entitled  to  the  same  fee  for 
similar  services. 

Sec.  57.  Process  and  orders  in  an  action  or  proceed- 
ing may  be  executed  by  a  person  residing  in  the  county 
designated  by  the  court,  the  judge  thereof,  or  a  probate 
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judge  and  denominated  an  elisor  in,   in  tiie  following 
cases : 

First — When  the  sherifi'  and  coroner  are  both  parties. 

Second — When  either  of  these  officers  is  a  party,  and 
the  process  or  order  are  against  the  other,  for  a  disobe- 
dience of  an  order  or  process  therein. 

Third — When  either  of  these  otKcers  is  a  party,  and 
there  is  a  vacancy  in  the  office  of  the  other ;  or  where 
it  shall  be  made  to  appear,  by  affidavit,  to  tlie  satisfac- 
tion of  the  court  in  which  the  snit  or  proceeding  is  pend- 
ing, or  the  judge  thereof,  that  either  of  the  said  officers 
by  reason  of  any  bias,  prejudice  or  other  cause,  would 
not  act  promptly  and  impartially. 

Sec.  58.  When  process  is  delivered  to  an  elisor,  he 
shall  execute  in  the  same  manner  as  the  sheriff  is  re- 
quired to  execute  similar  process  in  other  cases  and  shall 
be  allowed  to  charge  and  receive  the  same  fees  for  such 
services  as  are  allowed  to  sheriffs. 

Sec.  59.  If  the  sheriff,  ou  being  arrested  by  a  coro- 
ner, or  if  the  sheriff,  or  coroner  on  being  arrested  by  an 
elisor,  or  if  another  person  in  an  action  in  which  both 
the  sheriff  and  coroner  are  plaintiffs  upon  an  order 
of  arrest  in  a  civil  action,"  neglect  to  give  bail,  or  make  a 
deposit  of  money  instead  thereof,  or  if  he  be  arrested  on 
execution  against  his  body,  or  on  a  warrant  of  attach- 
ment, he  shall  be  confined  in  a  house  other  than  that  of 
the  sheriff,  or  the  county  jail,  in  the  same  manner  as  the 
sheriff  is  required  to  confine  a  prisoner  in  the  county 
jail ;  the  house  in  which  he  is  thus  confined  shall  there 
upon  become  for  that  yjuryjose  the  county  jail. 

Sec.  60.  An  elisor  appointed  to  execute  process  and 
orders  in  the  case  mentioned  in  this  act,  shall  be  invested 
with  the  powers,  duties,  and  responsibilities  of  the  sher- 
iff, in  the  execution  of  tlie  process,  or  orders,  and  in 
every  matter  incidental  thereto. 

Pees  of  Sheriff. 

Sec.  61.  The  sheriff  shall  be  allowed  and  may  law- 
fully charge,  demand  and  receive  the  following  fees  for 
his  services  in  discharging  the  duties  imposed  upon  him 
by  law :  for  serving  a  summons  and  complaint,  or  any 
other  process  by  which  action  or  proceeding  is  com- 
menced, on  every  defendant,  one  dollar  ;  for  traveling  in 
making  such  service,  per  mile,  in  going  only,  to  be  com- 
puted in  all  cases  from  the  court  house  of  the  county, 
fifty  cents ;  pror//d<  d,  that  if  any  two  or  more  parties 
are  required  to  be  served  in  the  same  action  at  the  same 
time,  one  mileage  only  shall  be  charged ;  for  taking  bond 
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or  undertaking,  in  any  case  in  which  he  is  authorized  to 
take  the  same,  one  dollar ;  for  copy  of  any  writ,  process 
or  other  paper,  when  demanded  and  required  by  law, 
for  each  folio,  thirty  cents ;  for  serving  every  notice^ 
rule  or  order,  fifty  cents;  for  serving  a  subptjena  lor 
each  witness  summoned,  fifty  cents ;  for  travelings  per 
mile,  in  serving  each  subpoena  or  venire,  in  going  only, 
fifty  cents ;  but  when  two  or  more  witnesses  or  juror* 
live  in  the  same  direction,  traveling  fees  shall  be  charged 
only  for  the  most  distant ;  for  serving  an  attachment  on- 
property,  or  levying  on  execution,  or  executing  an  order 
of  arrest,  or  order  for  the  delivery  of  personal  propertv, 
with  traveling  fees,  as  on  summons,  one  dollar ;  for  mak- 
ing and  posting  notices,  and  advertising  property  for 
sale  on  attachment  or  execution,  or  under  any  judgment 
or  order  of  sale,  not  to  include  the  cost  of  publication  in 
newspaper,  thirty  cents  per  folio ;  for  commissions  for 
receiving  and  paying  over  moneys  on  execution  or  pro- 
cess, when  property  has  been  levied  or  advertised  and: 
sold,  on  the  first  one  thousand  dollars,  three  per  cent. ;; 
on  all  sums  above  that  amount,  one  per  cent. ;  for  com- 
missions for  receiving  and  paying  over  moneys  on 
execution,  without  levy,  or  Vv^hen  the  property  levied  on 
shall  not  be  sold,  on  the  first  one  thousand  dollars,  ten. 
per  cent. ;  and  one  per  cent,  on  all  over  that  sum.  The- 
fee  herein  allow^ed  for  the  levy  of  an  execution  and  for- 
the  advertising,  and  for  making  or  collecting  the  money 
on  an  execution,  shall  be  collected  from  the  defendant,. 
by  virtue  of  such  execution,  in  the  same  manner  as  the 
sum  therein  directed  to  be  made ;  for  drawing  and  exe- 
cuting and  acknowledging  every  sheriff's  deed,  to  be 
paid  by  the  grantee,  five  dollars  ;  for  serving  a  writ  of 
possession  or  restitution,  and  putting  any  person  entitled 
into  possession  of  premises,  and  removing  the  occupant, 
five  dollars ;  for  travel  in  the  service  of  any  process  not 
hereinbefore  provided  for,  for  each  mile  necessarily 
traveled,  in  going  only,  fifty  cents ;  for  attending,  when 
required,  on  any  court,  in  person  or  by  deputy,  for  each 
day  of  such  court  so  required,  five  dollars,  to  be  paid 
out  of  the  county  treasury  ;  for  bringing  up  a  person  on 
liaheas  corpus^  to  testify  or  answer  in  any  court,  or  for 
examination  as  to  the  cause  of  his  arrest  or  detention,  or 
to  give  bail,  two  dollars.  He  shall  also  be  allowed  his 
actual  necessary  expenses  in  taking  possession  of  prop- 
erty under  attachment  or  execution,  or  other  process, 
and  of  preserving  the  same  ;  for  holding  each  inquest  or 
trial  of  right  of  property,  when  required,  to  include  all 
time  and  service  in  the  matter,   except  milcagej  four 
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dollars;  for  making  every  arrest  in  a  criminal  proceed- 
ing, two  dollars ;  for  serving  such  subpoena  in  criminal 
proceedings,  twenty-iive  cents ;  for  executing  every 
sentence  of  death,  seventy- five  dollars ;  for  summoning 
a  grand  jury  of  twenty-four,  twelve  dollars ;  for  sum- 
moning each  trial  jury  of  twelve  persons,  four  dollars; 
for  eacn  additional  juror,  twenty-five  cents ;  for  service 
of  any  process  in  criminal  cases,  for  each  mile  necessarily 
traveled,  twenty  cents ;  and  the  same  mileage  for  taking 
prisoners  before  a  magistrate  or  to  prison.  In  serving 
subpoenas  or  venires  in  criminal  cases,  he  shall  receive 
mileage  for  the  most  distant  only,  when  witnesses  or 
jurors  live  in  the  same  direction  ;  for  all  services  in  jus- 
tices' courts,  the  same  fees  allowed  to  constables. 

Sec.  f)2.     That  all  acts  original  amendatory  or  sup-  certain  acts 
plemental  in  their  nature,  touching  the  office,  duties  and     ^^^^ 
compensation  of  sheriffs  in  the  counties  in  this  Territory 
passed  prior  to  this  act  are  hereby  repealed. 


Approved  Janua/ry  13,  1875. 
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Be  it  enacted  hy  the  Legislative  Assemhly  of  the 
Territory  of  Idaho  as  follows : 


Section    1.  Recorder  ex-offlcio  aaditor,  term  of  office. 

2.  Office  to  be  open  except  on  certain  days ;  office  hours. 

.3  Record  books ;  manner  of  record. 

4.  Official  oath  and  bond. 

5.  Bond,  where  filed  and  recorded. 

6.  Appointment  of  deputj'. 

7.  When  deputy  to  perform  the  duties. 

8.  Expenses  of  office ;  custody  of  records. 

9.  Instruments  to  be  recorded. 

10.  Separate  records  to  be  kept. 

11.  Indexes  of  records ;  how  arranged ;  what  to  contain. 

12.  Index  when  in  same  volume,  must  be  separate.    Index  of  deeds 

of  sheriffs,  otc. 

13.  Instruments,  how  filed  and  recorded;  date,  etc. 

14.  Indorsements  on  instruments  recorded. 

15.  Search  and  abstracts  of  records. 

16.  Recorder  liable  for  neglect  of  duty  or  defects  in  records,  etc 

17.  When  guilty  of  misdemeanor  ;  liable  in  damages  for  altering 

record. 

18.  Copies  and  transcripts  to  be  received  in  evidence, 

19.  Records,  etc.,  to  be  opento  inspeciiuu. 

20.  Recorder,  when  commissioners  to  appoint. 
2'1.  Records,  etc.,  to  be  delivered  to  successor. 

22.  May  take  acknowledgments,  etc. 

23.  Prepayment  of  fees. 

24.  To  be  ex-officio  auditor. 

25.  Auditor  to  keep  account  and  to  file  treasurers' receipts - 

26.  Auditor  to  draw  orders  on  treasurer. 

27.  Orders  to  be  numbered,  and  an  account  thereof  kept. 

28.  To  settle  with  county  treasurer  as  prescribed  by  law. 

29.  Fees  of  recorder  and  auditor. 
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Sec.  1.  There  shall  be  elected  in  each  of  the  organ- 
ized counties  in  this  Territory,  at  the  general  election 
for  county  officers,  a  county  recorder,  who  shall  be  ex- 
officio  county  auditor,  and  who  shall  keep  his  office  at 
the  county  seat  of  the  county  in  w^hich  he  shall  have 
been  elected,  and  whose  term  of  office  shall  oe  two  years, 
and  shall  continue  to  hold  and  act  as  such  officer  until 
his  successor  shall  have  been  elected  and  qualilied. 

Sec.  2.  The  office  of  recorder  shall,  in  all  the  coun- 
ties of  this  Territory,  be  kept  open  for  the  transaction  of 
business  every  day  in  the  year,  except  Sundays,  Christ- 
mas, New  Years,  and  the  fourth  of  July,  between  the 
hours  of  nine  and  twelve  in  the  forenoon,  and  one  and 
four  in  the  afternoon. 

Sec.  3.  The  recorder  shall  keep  suitable  and  well 
bound  books,  wherein  shall  be  recorded  in  a  fair,  large 
and  legible  hand,  all  instruments  of  writing  authorized 
^nd  required  to  be  recorded. 

Sec.  4.  Before  entering  upon  the  duties  of  their 
offices,  the  recorder  shall  take  the  oath  of  office,  as  pre- 
scribed by  law,  and  shall  enter  into  bonds  in  the  penal 
sum  of  not  less  than  five,  nor  more  than  thirty  thousand 
dollars,  at  the  discretion  of  the  County  Commissioners  of 
the  respective  counties,  with  two  or  more  sureties,  to  be 
approved  by  said  County  Commissioners,  conditioned 
for  the  faithful  performance  of  their  duties  as  recorders. 

Sec.  5.  The  bonds  of  the  recorders  of  the  different 
counties  of  this  Territory  shall  be  tiled  by  the  probate 
judge  in  the  probate  court  of  said  county  and  a  copy 
thereof  duly  recorded  by  the  county  recorder,  and  shall 
be  when  so  recorded,  fully  attested  by  the  probate  judge. 
Said  record  shall  be  sufficient  as  matter  of  evidence  in 
any  court  of  justice  in  this  Territory  to  prove  the  valid- 
ity of  such  Board,  and  the  due  execution  thereof. 

Sec.  6.  The  recorder  of  each  county  may  appoint  a 
deputy,  who  shall  hold  his  office  during  the  pleasure  of 
the  recorder.  Such  appointment  shall  be  in  writing, 
filed  and  recorded  in  the  office  of  the  recorder ;  and  the 
recorder  so  appointing  him,  and  his  sureties,  shall  be 
responsible  for  the  faithful  performance  of  his  duties  by 
such  deputy. 

Sec.  7.  In  case  of  a  vacancy  in  the  office  of  recorder, 
or  his  absence  or  inability  to  perform  the  duties  of  his 
office,  the  deputy  shall  perform  the  duties  of  recorder 
during  the  continuanee  of  such  vacancy,  absence  or  ina- 
bihty. 

Sec.  8.  It  shall  be  the  duty  of  the  Board  of  County 
Commissioners  to  audit  and   settle  the  accounts  of  the 
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recorders  of  their  respective  counties,  for  books  pur- 
chased for  the  use  of  their  offices,  and  to  allow  such  sums 
as  may  be  just  as  rent  for  their  offices,  provided  suita- 
ble rooms  be  not  provided  by  the  different  counties. 
The  recorders  shall  have  the  custody  of,  and  shall  safely 
keep  and  preserve  all  the  books,  records,  maps  and  paper 
deposited  in  their  offices. 

Sec.  9.  It  shall  be  the  duty  of  the  recorders,  upon 
the  payment  of  their  fees  for  the  same,  to  record,  or 
cause  to  be  recorded  correctly,  in  large  and  strongly 
bound  books,  and  in  a  fair,  large  and  legible  hand. 

First' — All  deeds,  mortgages  on  real  estate,  releases  of 
mortgages,  powers  of  attorney  to  convey  real  estate,  aud 
leases  for  a  longer  period  than  one  year,  which  shall 
have  been  proved  or  acknowledged  according  to  law. 

Second — All  certilicates  of  marriages  and  marriage 
contracts. 

Third — All  wills  admitted  to  probate. 

Fourth — All  official  bonds  required  by  law  to  be  re- 
corded in  their  offices. 

Fifth — All  notices  of  mechanics'  liens. 

Sixth— AM  transcripts  of  judgments  which,  by  law, 
are  made  liens  upon  real  estate. 

Seventh— KM  notices  of  attachmxcnts  upon  real  estate. 

Fighth—AM  notices  of  the  precedency  of  an  action 
affecting  real  estate. 

Ninth — All  instruments  describing  or  relating  to  the 
separate  property  of  married  women. 

Tenth — All  notices  of  pre-emption  claims. 

Sec.  10.  The  several  classes  of  instruments  of  writ- 
ing mentioned  in  the  several  subdivisions  of  the  preced- 
ing section  shall  be  recorded  in  separate  books. 

Sec.  11.  Every  recorder  shall  keep  in  separate  vol- 
umes, 

Firstr^kxv  index  of  deeds,  labeled  grantors,  each  page 
of  which  shall  be  divided  into  four  columns,  with  heads 
to  the  respective  columns,  as  follows:  Names  of  grant- 
ors, names  of  grantees,  date  of  deeds,  where  recorded. 

Second — An  index  of  deeds,  labeled  grantees,  each 
page  of  which  shall  be  divided  into  four  columns,  with 
heads  to  the  respective  columns^  as  follows :  jSTames  of 
grantees,  names  of  grantors,  date  of  deeds,  when  re- 
corded. 

Third — An  index  of  mortgages  labeled  mortgagors, 
each  page  of  which  shall  be  divided  into  five  columns, 
with  the  heads  to  the  respective  columns,  as  follows: 
Names  of  mortgagors,  names  of  mortgagees,  date  of 
mortgages,  where  recoi'ded,  when  discharged. 
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Fcnirth — An  index  of  mortgages,  labeled  mortgagees, 
'each  page  of  wliich  shall  be  divided  into  live  columns, 
with  heads  to  the  respective  columns  as  follows : 
Names  of  mortgagees,  names  of  mortgagors,  date  of 
mortgages,  where  recorded,  when  discharged. 

Fifth — An  index  of  releases  of  mortgages,  labeled  re- 
leases of  mortgagees — mortgagors,  each  page  of  which 
shall  be  divided  into  &ix  columns,  w^ith  heads  to  the  re- 
spective columns,  as  follows  :  Parties  releasing,  to  ^  horn 
releases  are  given,  date  of  releases,  where  releases  are 
recorded,  date  of  mortgages  released,  where  mortgages 
released  are  recorded. 

Sixth — An  index  of  releases  of  mortgages,  labled  re- 
leases of  mortgages,  mortgagees,  each  page  of  which 
shall  be  divided  into  six  columns,  with  heads  to  the 
respective  columns,  as  follows:  Parties  whose  jnort- 
gages  are  released  ;  parties  releasing ;  date  of  releases ; 
when  recorded,  date  of  mortgages  released ;  where  mort- 
gages released  are  recorded. 

Seventh — An  index  of  powers  of  attorney,  labled 
powers  of  attorney,  each  page  of  which  shall  be  divided 
into  live  columns,  with  heads  to  the  respective  columns, 
as  follows:  Names  of  parties  executing  the  powers;  to 
"whom  powers  are  executed;  date  of  recording;  where 
powers  are  recorded. 

Eighth — An  index  of  leases,  labled  lessors,  each  page 
of  which  shall  be  divided  into  four  columns,  with  heads 
to  the  respective  columns  as  follows :  Names  of  lessors  ; 
names  of  lessees ;  date  of  leases  ;  when  and  where  re- 
-corded. 

Ninth — An  index  of  leases,  labled  lessees,  each  page 
of  which  shall  be  divided  into  four  respective  columns, 
as  follows :  Names  of  lessees  ;  names  of  lessors ;  date  of 
leases ;  when  and  where  recorded. 

Tenth — An  index  of  marriajj^e  certificates,  labled 
marriage  certificates,  men ;  each  page  of  which  shall  be 
divided  into  six  columns,  with  heads  to  the  respective 
-columns,  as  follows  :  Mt-n  married ;  to  whom  married  ; 
when  married ;  by  whom  married ;  where  married  \ 
where  certiiicates  are  recorded. 

Eleventh — An  index  of  marriage  certificates,  labled, 
marriage  certificates,  women  ;  each  page  of  which  shall 
be  divided  into  six  columns,  with  heads  to  the  respective 
columns,  as  follows:  Women  married,  (under  this  head 
placing  the  names  of  the  women),  to  whom  married  ; 
when  married  ;  by  whom  married  ;  where  married  ;  where 
certificates  are  recorded. 

Twelfth — An  index  of  assignments  of  mortgages  and 
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leases,  lablcd  assigninents''of  mortgages  and  leases,  as- 
signors, each  page  of  wliich  shall  be  divided  into  four 
columns,  with  heads  to  the  respective  columns,  as  fol- 
lows :  Assignors,  assignees,  instruments  assigned,  date 
of  assignment,  when  and  where  recorded. 

Th'iHeenih — An  index  of  assiOTments  of  mortgaofes 
and  leases,  labled  assignments  of  mortgages  and  leases; 
assignees;  each  page  of  which  shall  be  divided  into  live 
columns,  w^ith  heads  to  the  respective  columns  as  fol- 
lows :     Assignees  ;  assignors  ;  when  and  where  recorded. 

Fourteentfi — An  index  of  wills,  labled,  wills,  each 
page  of  which  shall  be  divided  into  four  columns,  with 
lieads  to  the  respective  columns,  as  follows:  Names  of 
testators;  date  of  wdlls;  date  of  probate;  when  and 
where  recorded. 

Fifteenth — An  index  of  official  bonds,  labled,  official 
bonds,  with  each  page  divided  into  live  columns,  with 
heads  to  the  respective  columns,  as  follows:  JS^ames  of 
officers ;  names  of  offices ;  date  of  bonds  ;  amount  of  the 
bonds,  when  and  where  recorded. 

Sixteenth — An  index  of  notices  of  mechanics'  liens, 
labeled  mechanics'  liens,  with  each  page  divided  intc 
three  columns,  with  heads  to  tlie  respective  columns,  as 
follows :  Parties  claiming  liens,  against  whom  claimed, 
notices  when  and  where  recorded. 

SeventeentJi — An  index  to  transcripts  "of  judgments, 
labeled  transcripts  of  judgments,  with  each  page  divided 
into  seven  columns,  with  heads  to  the  res^^ective  columns, 
as  follows :  Judgment  debtors,  judgment  creditors, 
amount  of  judgments,  where  recorded,  when  recorded, 
when  transcript  filed,  when  judgment  satisfied. 

Eighteenth — An  index  of  attachments,  labeled  at- 
tachments, with  each  page  divided  into  five  columns, 
with  heads  to  the  respective  columns,  as  follows:  Par- 
ties against  wdiom.  attachments  are  issued,  parties  issuing 
attachments,  notices  of  attachments,  ^\Jien  recorded, 
where  recorded,  when  attaclnnents  discharged. 

Nineteenth — An  index  of  notices  of  the  pendency  of 
actions,  labeled  notices  of  actions,  with  each  page  divided 
into  three  columns,  with  lieads  to  the  respective  columns, 
as  follows:  Parties  to  the  actions,  notices  when  recorded, 
where  recorded. 

T%mntieth — An  index  of  the  separate  property  of 
married  women,  labeled  separate  property  of  married 
women,  Avith  each  page  divided  in  fi\e  columns,  with 
heads  to  the  respective  columns,  as  follows:  Names  of 
married  women,  names  of  their  husbands,  nature  of  in- 
struments recorded,  when  recorded,  where  recorded. 
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Ttoenty-first — An  index  of  pre-emption  claims,  with 
each  page  divided  into  four  cokinms,  with  heads  to  the 
respective  cohimns,  as  follov/s:  Claimants,  notices  when 
received,  date  of  notices,  when  and  where  recorded. 

Sec.  12.  But  the  recorder  may,  in  his  discretion, 
keep  in  the  same  vohnne,  any  two  or  more  of  the  in- 
dexes mentioned  in  section  eleven  of  this  act:j9rc- 
vlded^  ihe  several  indexes  be  kept  distinct  from  each 
other,  and  the  volume  be  distinctlv  marked,  on  the  out- 
side, in  such  v\'ay  as  to  show  all  the  indexes  kept  therein. 
The  names  of  the  parties  in  the  first  column  of  the  sev- 
eral indexes,  shall  be  arranged  in  alphabetical  order; 
and  when  a  conveyance  is  executed  by  a  sheriff,  the 
name  of  the  sheriif,  and  the  party  charged  in  the  execu- 
tion, shall  both  be  inserted  in  the  index ;  and  when  an 
instrument  is  recorded,  to  which  an  executor  or  admin- 
istrator, or  trustee,  is  a  party,  the  name  of  such  executor, 
administrator,  or  trustee,  together  with  the  name  of  the 
testator  or  intestate  or  party  for  whom  the  trust  is  held, 
shall  be  inserted  in  the  index. 

Sec.  13.  When  any  instrument,  paper,  or  notice, 
authorized  by  law  to  be  recorded,  shall  be  deposited  in 
the  recorder's  office  for  record,  the  recorder,  or  his  dep- 
uty shall  endorse  upon  the  same,  the  time  when  it  was 
received,  noting  the  year,  month,  day,  hour  and  minute, 
of  its  reception,  and  shall  record  the  same,  or  cause  the 
same  to  be  recorded,  without  delay,  together  with  the 
acknowledgments,  proofs,  and  certificates,  written  over 
or  under  the  same,  with  the  plats,  surveys,  schedules, 
and  otlier  papers  thereto  annexed,  in  the  order,  and  as 
of  the  time  when  the  same  was  delivered  for  a  record, 
in  a  fair  and  a  large  and  legible  hand,  and  shall  note  at 
the  foot  of  the  record,  the  year,  month,  day,  hour,  and 
minute,  of  its  reception,  and  the  name  of  the  person  at 
whose  request  it  was  recorded. 

Sec.  14.  The  recorder  shall  endorse  upon  each  in- 
strument, paper  and  notice,  the  book,  and  page  or  pages 
of  the  book  in  which  it  is  recorded,  and  the  year,  month, 
day,  hour,  and  minute  when  received;  and  after  the 
same  is  recorded,  shall  deliver  it,  upon  request,  to  the 
party  Leaving  the  same  for  record  or  to  his  order. 

Sec.  15.  It  shall  be  the  duty  of  recorders,  upon  the 
application  of  any  person,  and  upon  the  payment  or 
t'  nder  of  tlie  legal  fees  thereof,  to  make  searches  for 
conveyances,  mortgages,  and  all  other  instruments, 
papers,  or  notices,  recorded  or  hied  in  their  respective 
offices,  and  to  furnish  a  certificate  thereof,  stating  the 
names  of  the  pai'ties  to  such   instruments,   papers  and. 
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notices,  the  dates  thereof,  the  year,  month,  day,  hour 

and  minute  they  were  recorded  or  filed,  the  extent  to 

which  they  affect  the  property  to  w^hich  they  relate,  and 

the  books,  and  page  or  pages,   where  they  are  recorded. 

Recorder  Sec.  16.     If  any  recorder  to  whom  any  instrument 

llegiect^of    proved  or  acknowledged  according  to  law,  or  any  paper 

feSin  re-  ^^  ^lotico  which  may  by  law  be  recorded,  shall  be  deliv- 

cords,  etc.    ered  for  record,  shall — 

First — Neglect  or  refuse  to  record  such  instrument, 
paper  or  notice,  within  a  reasonable  time  after  receiving 
the  same ;  or. 

Second — Kecord  any  instrument,  papers,  or  notices, 
writing,  in  any  other  manner  than  is  hereinbefore  direc- 
ted ;  or  if  any  recorder — 

First — ^Neglect  or  refuse  to  keep  in  his  office  such  in- 
dexes as  are  required  by  this  act,  or  to  make  the  proper 
entries  therein  ;  or. 

Second — Neglect  or  refuse  to  make  the  searches  and 
give  the  certificates  required  by   this  act,   or  if   such 
searches  or  certificates  be  incomplete  and  defective  in 
any  important  particular  affecting  the  property  in  re- 
spect to  which  the  search  is  requested,  he  shall  be  liable 
to  the  party  aggrieved  for  double  the  amount  of  the 
damages  which  may  be  occasioned  by  such  neglect  or  re- 
fusal, or  by  such  incompleteness  or  defect  in  the  searches 
and   certificates  and  an  action  may  be  brought  on  his* 
official  bond  by  the  party  aggrieved. 
When  guii-       Sec.  17.     If  any  recorder  shall  wilfully  neglect  or  re- 
meanOT?^^'  f ^^se  to  perform  any  of  the  duties  required  of  him  by 
this  act,  or  shall   wilfully  perform  them  in  any  other 
manner  than  is  required  by  law,  he  shall  be  deemed  guilty 
of  a  misdemeanor  in  office,  and  on  conviction  thereof  in 
any  court  of  competent  jurisdiction,  may  be  punished  by 
a  fine  in  any  sum  not  exceeding  one  thousand  dollars,  or 
b}'  imprisonment  for  a  period  not  exceeding  six  months, 
or  by  both  such  fine  and  imprisonment.     If  the  recorder 
shall  alter,  change  or  obliterate  any  records  deposited  in 
his  office,  or  insert  any  new  matter  therein,  he  shall  be 
liable  on  his  official  bond  to  the  party  aggrieved,   for 
double  the  amount  of  the  damages  which  may  be  occas- 
ioned by  such  neglect,  refusal,  or  alteration. 
Copies  and       ^^c.  18.     Copics  of  papers  duly  filed  in  thc  rocorder's 
Jranscrjpts    office  and  transcripts  from  the  books  of  records  kept 
ceivedin      therein,  certified  by  the  recorder  to  be  full,  true  and  cor- 
evi  ence.      ^^^^  copics  or  trauscripts,  shall  be  received  in  all  courts, 
and  in  all  actions  and  proceedings,  with  the  like  effect  if 
the  original  instruments,  papers  and  notices  recorded  or 
filed  could  be  produced. 
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Sec.  19.     All  books  of  record,  and  all  indices  in  the  Records, 


etc.  to  be 
in- 


i-ecorder's  office,  and  all  maps,  charts,  surveys,  snd  other  open  to 
papers,  on  tile  therein,  shall,  during  all  office  hours,  be  spection. 
open  for  the  inspection  of  any  person  who  may  desire  to 
inspect  them,  and  may  be  inspected  without  charge,  and 
the  recorder  shall  arrange  the  books  of  record  and  in- 
dexes, in  his  office,  in  such  suitable  places  as  to  facilitate 
their  inspection. 

Sec.  20.     Whenever  the  office  of  recorder,  m  any  of  Recorder, 
the  counties  of  this  Territory,  shall  become  vacant  by  m^s^slonerT 
death,  removal  out  of  the  county,  resignation,  neglect  to  ^^  appoint, 
^ive  bonds,  or  for  any  other  cause,  the  Board  of  County 
■Commissioners  shall  appoint  some  snitable  person,  pos- 
sessing  the   qualifications   of   an    elector,   to   till   such 
vacancy;  and  the  person  so  appointed  shall  give  bond 
and  take  the  oath,  in  like  manner  as  required  of  county 
recorder  in  the  fourth  section  of  this  act,  and  shall  hold 
his   office    until  his  successor  is  chosen  and   qualified. 
Such  successor  shall  be  chosen  at  the  next  general  elec- 
tion. 

Sec  2L     All  county  recorders,  on  going  out  of  office.  Records, 
shall  deliver  to  their  successors,  all  books,  papers,  docu-  deuveredto 
ments,  maps,  records,  stationer}'-  and  furniture,  belong-  successor. 
ing  to  their  respective  offices,  and  in  case  of  the  death  of 
any  county  recorder,  his  legal  representatives  shall  in 
like  manner  deliver  all  books,  papers,  documents,  maps, 
records,  stationery  and  furniture  that  shall  come  into 
his  or  their  possession,  belonging  to  the  recorder's  office. 

Sec  22.     The  county  recorders   are  hereby  author-  May  take 
ized   and   empowered    to  take  within  their  respective  g^^^^J^^g 
•counties  the   acknowledgment   and  proof  of  all  instru-  etc. 
•ments  and  papers  which  may  be  by  law  required,  and 
shall  have  full   power  in  other  respects  to  administer 
■oaths  and  take  depositions  and  affidavits,  etc, 

Sp:c  23.     The  recorder  shall  not  be  bound  to  record  Prepay- 
.any  instrument,  or  file  any  paper  or  notice,  or  furnish  ^^^^^^^^^^ 
any  copies,  or  to  render  any  service  connected  with  the 
-office,  until  his  fees  for  the  same,  as  prescribed  by  law, 
are  paid  or  tendered. 

Sf.c  24.     The  recorders  of  the  several  counties  of  To  be  ex- 
this  Territory  shall  be  ex-officio  county  auditors  of  their  itor. 
Jespective  counties,  until  otherwise  pr-ovided  by  law. 

Sec  25.     The  county  auditor  of  €ach   county  shall  Auditor  to 
keep  an  account  current  with  the  treasurer  of  his  county;  countfVnd 
and  when  any  person  shall  deposit  with  the  auditor  any  ^^8' re-^^""^" 
receipt  given  by  the  treasurer  for  any  money  ])aid   into  ceipte. 
the  treasury,  the  auditor  shall  file  each  receipt  in  his  office, 
and  shall  ekarge  the  treasurer  with  the  amount  thereof. 

(39) 
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Auditor  to       Sec.  26.     All   accounts,   debts    and   demands  justly 

on^Treasur-  cliarged  against  any  county,  and  which  are  not  directed 

^^'  by  law  to  be  settled  and  allowed  by  some  other  person 

or  tribunal,  shall  be  examined  and  settled  by  the  auditor 

of  such  county ;  and  for  all  such  just  demands  against 

such  county,  the  amount  of  which  is  fixed  by  law,  the 

county  auditor  shall  issue  orders  on  the  treasurer  of  such 

county,  payable  to  the  several  persons  entitled  thereto. 

Orders  to  8ec.  27.     All  orders  issued  by  auditors,  during  the 

ber^df^'and  year,  Commencing  with  the  iirst  day  of  January  in  each 

thereof^      year,  shall  be  numbered  progressively  ;  and  the  number, 

kept.  date  and  amount  of  each,  and  the  name  of  the  person  to 

whom  payable,  and  the  purpose  for  which  it  was  drawn 

shall,  at  the  time  of  issuing  the  same,  be  entered  in  a 

book,  to  be  kept  by  the  auditor  for  that  purpose. 

To  settle  Sec.  28.     The  auditor   shall  make  settlements  with 

treasurer^as  the  couuty  treasurer,  at  the  time  and  in  the  manner  pre- 

r^iaw^^^    scribed  by  law,  for  all  moneys  received  and  disbursed  by 

said  treasurer,  by  virtue  of  his  office. 
Fees  of  re-  Sec.  29.  The  recorder  and  auditor  may  lawfully 
auditor. ^^"^  charge,  demand  and  receive  the  following  fees  for  servi- 
ces rendered  in  discharging  the  duties  imposed  upon 
him  by  law ;  for  recording  any  instrument,  paper  or 
notice,  when  required,  for  each  folio,  thirty  cents ;  for 
copies  of  any  record  or  paper,  per  folio,  twenty-five 
cents;  for  filing  or  receiving  every  instrument  for  record,, 
and  making  the  necessary  entries  thereon,  twenty-five 
cents ;  for  making  the  several  indexes  required,  all  the 
entries  required  of  the  filing  and  recording  any  instru- 
ment, paper  or  notice,  for  every  such  instrument,  paper 
or  notice,  twenty-five  cents ;  for  every  certificate  under 
seal,  to  copies  of  papers  or  records  in  his  office  where 
required,  fifty  cents ;  for  abstract  or  certificate  of  title, 
when  required  for  each  conveyance  or  incumbrance  cer- 
tified, fifty  cents ;  for  recording  every  towm  plat,  for 
every  course,  twenty-five  cents;  for  taking  and  writing 
acknowledgments,  including  seal  for  each  signature,  fifty 
cents  ;  for  filing  certificates  of  sheriff's  sale  and  entering 
'  and  indexing  minute  thereof,  fifty  cents ;  for  recording 
and  indexing  marriage  certificate,  one  dollar;  for  filing 
and  keeping  each  paper  not  required  to  be  recorded,  and 
endorsing  tlie  same,  twenty-five  cents ;  for  making  du- 
plicate of  taxes,  or  copies,  thereor  required,  per  folio, 
thirty  cents;  for  filing  treasurer's  receipt  and  issuing 
license,  to  be  paid  by  the  party,  fifty  cents;  for  making 
exhibit  of  expenditures  for  past  year,  per  folio,  thirty 
cents  ;  for  each  order  for  view  of  road,  twenty-five  cents ; 
for  taking  bonds  of  county  officers,  and  all  other  persons 
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required  by  the  Board  of  County  Commissioners  or  by 
law  to  give  bonds,  each,  one  dollar ;  for  taking  official 
oaths  of  county  officers  and  other  persons,  and  certify- 
ing the  same,  fifty  cents;  for  administering  an  oath, 
including  jurat,  if  required,  twenty -five  cents ;  for  each 
bond  executed  by  the  County  Commissioners  for  the 
purchase  of  property,  or  other  purpose,  one  dollar  and 
fifty  cents ;  for  each  deed  executed  by  the  county  Com- 
missioners, one  dollar  and  fifty  cents ;  for  settlements  of 
his  accounts,  or  the  accounts  of  any  other  county  officer, 
one  dollar ;  for  each  order  drawn  on  county  treasurer, 
twenty-five  cents ;  for  making  final  settlement  of  any 
account  with  the  county,  for  each  folio,  thirty  cents. 

Sec.  30.     That  in  all  counties  which  have  special  laws  Special 
regulating  the  fees  and  salaries,  the  county  auditors  and  ^Siig  ^ffes 
recorders  of  such  counties  shall  have  such  fees  and  sal-  ^^^  to^^'ov- 
aries  as  are  provided  by  such  special  laws  and  be  ex-  ern. 
empted  from  the  provisions  of  this  act  so  far  as  they 
conflict  with  the  provisions  of  such  special  acts.     And 
nothing  in  thi^  n-ct  contained  shall  be  so  construed  as  to 
repeal  any  such  special  laws. 


Approved,  Jcmuary  18,  1875. 
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Be  it  enacted  hy  the  Legislative  Assemhly  of  the 
Territory  of  Idaho  as  follows : 


'Section    1,  Coroner  to  be  elected ;  bond  of . 

2.  When  coroner  to  act  as  pheriff. 

3.  Duties,  powers,  and  fees  of,  as  sheriff. 

4.  Coroner's  jury,  when  to  be  summoned. 

5.  Penalty,  for  juror  failing  to  appear. 

6.  Jury,  what  to  inquire  into. 

t.  Witnesses,  who  to  be,  how  summoned. 

8.  Witnesses,  hojv  punished  for  non-attendance. 

9.  Verdict  and  certificate  upon  inquisition. 

10.  Testimony  to  be  written  and  filed . 

11.  When  the  inquisition  to  be  delivered  to  a  magistrate. 

12.  When  coroner  to  issue  warrant  of  arrest. 

13.  Form  of  warrant  of  arrest. 

14.  The  warrant  served  as  other  warrants. 

15.  Time  to  deliver  property  found,  to  treasurer. 

16.  Duties  of  treasurer. 

17.  When  money  to  be  paid  to  representatives. 

18.  Statement  of  coroner  to  Commissioners. 

19.  When  justice  to  act  as  coroner - 

20.  Justices  to  act  as  coroners. 

21.  Same  fees. 

22.  Burial  of  deceased  by  coroner. 
.23.  Fees  of  coroner. 

24.  Constable  to  be  elected,  bond  of. 

25.  Duties  and  powers  of  constables. 

26.  Law  relating  to  sheriffs,  to  govern. 
■27.  Penalty  for  failing  to  return  process. 

28.  Neglect  to  levy,  liability  therefor. 

29.  Failing  to  pay  over  money,  liability  therefor- 

30.  Liable  on  bond  for  all  official  acts. 

31.  Conservators  of  the  peace. 

32.  Penalty  for  official  misconduct. 

33.  Not  to  practice  as  an  attorney. 

34.  Fees  of  constables. 
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Sec.  1.  That  there  shall  be  elected  by  the  qualified 
electors  of  each  organized  county  of  this  Territory,  at 
the  same  time  and  place  as  otlier  county  officers  are 
elected,  one  county  coroner,  who  ^hall  discharge  the  du- 
ties of  his  office  as  herein  prescribed :  jyrovlded.,  that  before 
he  enter  upon  the  discharge  of  the  duties  of  his  office, 
he  shall  take  the  oath  of  office  prescribed  by  law,  and 
give  bond  in  sux-h  sum  as  the  County  Commissioners  of 
his  county  may  require. 

Sec.  2.  The  coroner  shall  perform  the  duties  of 
gherilf  in  all  cases  where  the  sheriii"  is  interested,  or 
otherwise  incapacitated  from  serving;  and  also  in  cases 
of  vacancy  by  death,  resignation,  or  otherwise,  in  the 
othce  of  sherilf,  the  coroner  shall  discharge  the  duties  of 
vsuch  offi'ce  until  a  sherilf  is  appointed  or  elected  and 
qualiliech 

Sec.  H.  Whenever  the  coroner  acts  as  sheriff,  he 
shall  possess  the  powers  and  perform  all  the  duties  of 
sheritf,  and  shall  be  liable  on  his  official  bond,  in  like 
manner  as  a  sheritt'  would  be,  and  shall  be  entitled  to 
the  same  fees  as  are  allowed  by  law  to  the  sheriff  for 
similar  services. 

Sec  4.  When  a  coroner  has  been  informed  that  a 
person  has  committed  suicide  or  has  been  killed,  or  Ims 
suddenly  died;  under  such  circumstances  as  to  afford  a 
reasonable  ground  to  suspect  that  his  death  has  been 
occasioned  by  the  act  of  another,  by  criminal  means,  he 
shall  go  to  the  place  where  the  body  is  and  forthwith 
summon  not  less  than  nine,  nor  more  than  fifteen  per- 
sons cjualified  by  law  to  serve  as  jurors,  to  appear  before 
him  forthwith,  at  the  place  where  the  body  of  the  de- 
ceased is,  to  inquire  into  the  cause  of  his  death. 

Sec  5.  Every  person  summoned  as  a  juror,  who 
shall  fail  to  appear,  without  having  a  reasonable  excuse, 
shall  forfeit  any  sum  not  exceeding  one  hundred  dollars 
— to  be  recorded  by  the  coroner,  in  the  name  of  the  peo- 
ple of  the  Territory,  before  any  justice  of  the  peace,  in 
the  proper  township;  and  when  collected,  to  be  paid 
over  to  the  county  treasurer,  for  the  use  of  the  county. 

Sec  6.  When  six  or  more  of  the  jurors  attend^  they 
shall  be  sworn  by  the  coroner  to  inquire  who  the  person 
was,  and  when  and  where,  and  by  what  means  he  came 
to  his  death,  and  into  the  circumstances  attending  his 
death,  and  to  render  a  true  verdict  thereon,  according  to 
the  evidence  afforded  them  or  arising  from  the  inspec- 
tion  of  the  body. 

Sec  7.  The  coroner  may  issue  subpccnas  for  wit- 
nesses returnable  forthwith  or  at  such  time  and  places  a 
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sition. 


he  may  appoint,  which  may  be  served  by  any  competent 
person.  He  must  suuimun  and  examine  as  Avitnesses 
every  person  who,  in  his  opinion  or  that  of  any  of  the 
jnry,  has  any  knowledge  of  the  fact;  and  he  may  smn- 
mon  a  surgeon  or  physician  to  inspect  the  body  and  give 
a  professional  opinion  as  to  the  cause  of  the  death. 

Sec  8.     A  witness  served   with  a  subpoena  may  be 
compelled  to  attend  and  testify,  or  be  punished  by  the* 
non  attend-  coroucr  f  or  disobedicnce,  in  like   manner    as   upon    a 
sul)poena  issued  by  a  justice  of  the  peace. 

Sec.  9.  After  inspecting  the  body,  and  bearing  the 
testimony,  tlie  jury  sh.all  render  their  verdict,  and  cer- 
tify the  same  by  an  inquisition  in  w^riting,  signed  by 
them,  and  setiting  forth  who  the  person  killed  is,  and 
when,  where  and  by  what  means  he  came  to  his  death, 
and  if  he  was  killed  or  his  death  occasioned  by  the  act 
of  another,  l)y  criminal  means,  who  is  guilty  thereof. 

Sec.  10.  The  testimony  of  the  witnesses  examined 
before  the  coroner's  jury  shall  be  reduced  to  writing  by 
the  coroner,  or  under  his  direction,  and  shallbe  forth- 
with tiled  by  him,  ^vith  the  inquisition,  in  the  office  of 
the  clerk  of  the  district  court  of  the  county. 

Sec.  11.  If,  however,  the  person  charged  with  the 
commission  of  the  oifence  be  arrested  before  the  inquisi- 
tion can  be  filed,  the  coroner  shall  deliver  the  same,  with 
the  testimony  taken,. to  the  magistrate  before  v\dioni  such 
person  may  be  brought,  wdio  shall  return  the  same,  with 
the  depositions  arid  statement  taken  before  him,  to  the 
office  of  the  clerk  of  the  district  court  of  the  county. 

Sec.  12.  If  the  jury  find  that  the  person  was  killed 
by  another,  under  circumstances  not  excusable  or  justifi- 
able by  law,  so  that  his  death  was  occasioned  by  the  act 
of  another  by  criminal  means,  and  the  party  committing 
the  act  be  ascertained  by  the  inquisition,  and  be  not  in 
custody,  the  coroner  shall  issue  a  warrant,  signed  by 
him,  with  his  name  of  office,  into  one  or  more  counties, 
as  may  be  necessary,  for  the  arrest  of  the  person  charged. 

Sec  13.     The  coroner's  warrant  shall  be  substantially 

warrant    of   in  the   followiuP:    fomi  I 
arrest.  ^ 

The  People  of  the  Territory  of  Idaho  to  any  Sheriff,  constable,  marsJial, 

or  policeman,  in  this  Territory,  of  the  County  of— 

An  inquisition  having  been  this  day  found  by  a  coroner's 
jury,  before  me,  stating  that  A.  B.  has  come  to  his  death 
by  the  act  of  C.  D.,  by  criminal  means  (or  as  the  case  may 
be,  as  found  by  the  inquisition),  you  are  therefore  com- 
manded forth witli  to  arrest  tlie  above  named  C.  D.,  aiid 
take  him  before  the  nearest  or  most  accessible  magistrate  in 
this  county. 

Given  under  my  baud,  this day  of ,   A.   D.   18 

E-  F.,  Coroner  of  the  county  of 
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Sec.  14.     The  coroner's  warrant  mav  be  served  in  The  war- 

•J  riint  S6rv6cl 

any  county,   and   the   officer   serving  it   shall   proceed  as  other 
thereon  in  all  respects,  as  upon  a  warrant  of  arrest  on  warrants, 
an  information  before  a  magistrate,   except,  that  when 
served  in  another  county,  it  need  not  be  indorsed  by  a 
magistrate  of  that  county. 

Sec  15.     The  coroner  must,  witliin  thirty  days  after  Time  to  de- 
an incpiest  upon  a  dead  body,   deliver  to  the  county  erty  found, 
treasurer  any  money  or  property  which  may  be  found  ^°  treasurer 
upon  the  body,  unless  claimed  in  the  meantime  by  the 
legal  representatives  of  the  deceased.     If  he  fail  to  do 
so,  the  treasurer  may  proceed  against  the  coroner  to  re- 
cover the  same,  by  a  civil  action,  in  the  name  of  the 
county. 

Sec.  16.     Upon  the  delivery  of  money  to  the  treas-  Duties  of 
nrer^  he  shall  place  it  to  the  credit  of  the  county.     If  it  ^'^^^^^^®'^' 
be  other  property,  he  shall,  within  thirty  days,  sell  it  at 
public  auction,  upon  reasonable  public  notice,  and  shall, 
in  like  manner,  place  the  proceeds  to  the  credit  of  the 
county. 

Sec.  17.     If  the  money  in  the  treasury  be  demanded  when  men- 
within  six  years  by  the  legal  representatives  of  the  de-  plid'to^p- 
ceased,  the  treasurer  shall  pay  it  to  them,  after  deducting  Jf^|g^*" 
the  fees  and  expenses  of  the  coroner,  and  of  the  county 
in  relation  to  the  matter ;  or  the  same  may  be  so  paid  at 
any  time  thereafter,  upon  the  orders  of  the  Commission- 
er's of  the  county. 

Sec.  18.     Before  auditing  and  allowfhg  the  account  statement 
of  the  coroner,  the  Board  of  Commissioners  shall  re-  toTommis- 
quire  of  him  a  statement,  in  writing,  of  any  money  or  eioners. 
other  property  found  upon  persons  on  whom  inquests 
have  been  held  by  him,  verified  by  his  oath,  to  the  effect 
that  the  statement  is  true,  and  that  the  money  or  prop- 
erty mentioned  in  it  has  been  delivered  to  the  legal  rep- 
resentatives of  the  deceased,  or  to  the  county  treasurer. 

Sec.  19.     If  the  office  of  coroner  be  vacant  or  he  be  wheu  lus- 
absent,  or  unable  to  attend,  the  duties  of  his  office  may  11^^,^!.°  ^? 

_  '  ,  '  t/    as  coroner. 

be  performed  by  any  Justice  of  the  peace  of  the  county, 
with  the  like  authority,  and  subject  to  the  same  obliga- 
tions and  penalties  as  the  coroner. 

Sec.  20.  The  justices  of  the  peace  in  their  respec-  Justices  to 
tive  townships  shall  act  as  coroners,  and  discharge  all  the  nere^.^  ^^^^ 
duties  as  coroner,  when  called  upon  or  required  so  to  do. 

Sec  21.     A  justice  of  the  peace,  acting  as  coroner,  same  fees, 
shall  be  entitled  to  the  same  fees,  payable  in  the  same 
marmer. 

Sec.  22.     When  an  inquest  shall  be  held  by  the  coro-  Burial  of 
ner,  and  no  person  shall  offer  to  take  charge  of  the  body  coroner^  ^^ 
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of  the  deceased^  it  shall  be  his  duty  to  cause  said  body 
tO'  be  decently  interred  ;  and  in  case  there  shall  not  be' 
sufficient  property  belonging  to  the  estate  of  the  deceased 
to  pay  the  necessary  expenses  of  said  burial,  said  ex- 
pense shall  be  a  legal  charge  upon  his  county  ;  the  cor- 
oner shall  be  entitled  to  receive  the  sum  of  ten  dollars' 
out  of  his  county  treasury  for  attending  to  the  burial  of 
such  dead  body. 

8ec.  23  All  services  in  summoning  a  jury  of  in- 
questy  live  dollars;  for  swearing  a  jury,  one  dollar;  for' 
issuing  a  warrant  of  arrest,  fifty  cents  ;  for  issuing  sub- 
poenas, twenty -five  cents;  for  each  mile  necessarily  trav- 
eled in  goinof  to  the  place  of  the  dead  body,  fifty  cents; 
which  fees  in  all  inquests  shall  be  paid  out  of  the  county 
treasury,  as  other  demands ;  for  all  services  rendered 
by  them,  w^hen  acting  as  shei'iffs,  the  same  fees  as  are 
allowed  to  sheriffs  for  similar  services;  or  swearing 
each  witness,  twenty-five  cents;  for  taking  down  the 
testimony  of  each  witness,  per  folio,  thirty  cents. 


Constables. 


Sec.  24r.  There  shall  be  elected  in  the  various  pre- 
cincts or  townships  in  die  counties  in  this  Territory  at 
the  general  election,  when  justices  of  the  peace,  and 
other  officers  are  elected,  a  constable  who  shall  hold  his 
office  for  the  term  of  two  years,  and  who  shall  take  the 
oath  of  office  and  give  bond,  to  be  approved  by  the 
Board  of  County  Commissioners  of  his  county,  condi- 
tioned for  the  faithful  performance  of  the  duties  of  his 
office.  The  bond  shall  be  in  such  penalty  as  the  Board 
of  County  Commissioners  may  direct,  and,  after  ap- 
proval, shall  be  filed  and  recorded  in  the  office  of  the 
county  recorder. 

Sec.  25.  The  constable  shall  attend  the  courts  of 
justices  of  the  peace  of  his  township,  whenever  required, 
and  within  his  township  shall  execute  all  lawful  orders 
made  by  them,  and  execute  and  return  all  writs  and 
process  directed  to  him  by  such  justice  or  any  lawful 
authority,  and  shall  serve  within  his  township  and  re- 
turn all  notices  placed  in  his  hands  for  service,  relating 
,to  any  suit  or  proceeding  in  any  court  of  this  Territory. 

Sec.  26.  In  regard  to  the  execution,  service  and  re- 
'  tnrn  of  orders,  writs,  process  and  papers,  where  there 
axe  no  positive  provisions  of  law  prescribing  his  duties, 
lie  shall  be  governed  by  the  laws  relating  to  sheriffs,  so 
far  as  they  are  applicable. 

Sec.  27.  For  failing  or  refusing  to  return,  as  required 
by  law,  any  writ  or  process  issued  by  a  justice  of  the 
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peace,  or  any  paper  connected  with  any  snit  or  proceed- 
ing before  such  justice,  he  shall  be  liable  to  pay  the 
party  at  whose  instance  the  suit  or  process  has  issued, 
or  for  whom  the  paper  is  to  be  served,  the  sum  of  fifty 
dollars ;  to  be  recovered  of  him  and  his  sureties  by  mo- 
tion, before  a  justice  of  the  peace  of  his  township,  five 
days  notice  of  the  motion  having  been  given. 

Sec.  28.     If  any  constable  to  whom   any  writ  of  exe-  Neglect  t& 
cution  shall  have  been  delivered,  shall  neglect  or  refuse,  jj[^^  [J^p^^ 
after  being  required  by  the  creditor,  his  agent  or  attor-  for. 
ney,  to  levy  upon  or  sell  any  property  of  the  defendant, 
which  is  liable  to  be  levied  upon  and  sold,  he  and  the 
sureties  on  his  bond  shall  be   liable  to  the  creditor  for 
the  value  of  such  property. 

Sec.  29.     If  any  constable  shall  neglect  or  refuse  to  Failing  to 
pay  over  any  money  in  his  hands,  which  he  has  collected  moneyfua- 
or  received  in  his  official  capacity,  when  demanded  by  Miitythere- 
the  person  entitled  thereto,  the  amount  thereof,  with 
thirty-five  per  cent,  damages  and  interest  at  the  rate  of 
ten  per  cent,  per  month  from  the  time  of  demand,  may 
be  recovered  from  such  constable  and  his  sureties,  as 
provided  in  this  act. 

Sec.  30.     For  any  official  act  or  any  omission  to  per-  laabie  on 
form  any  duty   required  of  him  by  law,  the  constable  Sfflcfa^acts! 
shall  be  liable  on  his  bond  to  any  person  injured. 

Sec.  31.     Constables    shall   be   conservators    of    the  conserva- 
peace  within  their  respective  townships.  peace!^ 

Sec.  32.     Any  constable  who  shall  be  guilty  of  any  penalty  for 
manifest  and  wilful  negligence,  or  shall,  in  the  adminis-  conduct™^^' 
tration  or  under  color  of  his  office,  be  guilty  of  any  op- 
pression or  wrongful  act,  shall,  upon  conviction,  be  lined 
in  any  sum  not  exceeding  two  thousand  dollars. 

Sec.  33.     No  constable  shall  be  permitted  to  practice  Not  to 
as  an  attorney  or  counsellor  at  law,  before  the  court  of  SVorney! 
any  justice  of  the  peace  of  his  township.     For  violating 
the  provisions  of  this  section,  he  shall  be  deemed  guilty 
of  a  misdemeanor. 

Sec.  34.  A  constable  may  lawfully  charge,  demand  Pees  of 
and  receive  the  following  fees  for  services  rendered  in  ^^^^^^  ®^* 
discharging  the  duties  imposed  on  him  by  law  :  For 
serving  summons  in  civil  action,  for  each  defendant,  iifty 
cents ;  for  summoning  a  jury  before  a  justice  of  the 
peace,  one  dollar  and  iifty  cents ;  for  taking  a  bond  re- 
quired to  be  taken,  one  dollar ;  for  summoning  each 
witness,  twenty-five  cents ;  for  serving  an  attachment 
against  the  property  of"  a  defendant,  one  dollar;  for  re- 
ceiving and  taking  care  of  property  on  execution,  at- 
atehment  or  order,  his  actual   necessary  disbursements, 
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to  be  allowed  by  the  justice  who  issued  the  process, 
upon  satisfactory  proof  that  such  charges  are  correct, 
and  the  expenses  necessaril}^  incurred  ;  for  collecting  all 
sums  on  execution,  three  per  cent.,  to  be  charged  against 
.the  defendant  in  execution.  Constables  shall  receive 
the  same  mileage  for  each  mile  necessarily  traveled,  in 
going  only,  as  sheriffs  are  authorized  to  receive  in  simi- 
lar cases ;  for  serving  a  warrant  or  order  for  delivery  of 
personal  property  or  making  an  arrest  in  civil  cases,  one 
dollar ;  for  services  and  travel  in  criminal  cases,  the  same 
fees  as  sheriffs  receive  for  like  services ;  for  all  other 
services,  except  attending  court,  the  same  fees  as  are  al- 
lowed  sheriffs  for  similar  services. 


Ajpproved  January  14:^  1875. 


CONCERNING  COUNTY  TREASURERS. 
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3e  it  enacted  by  the  Legislative  Assembly  of  the 
Territory  of  Idaho  as  follows  .• 


Secttok    1.  Election  of,  and  term  of  office. 

2.  Bond,  conditions  of,  bondsmen,  qualifications  of. 

3.  Oath  of  office,  how  endorsed. 

4.  Vacancies,  how  filled,  and  term  defined. 

5.  Official  accounts,  how  kept. 

6.  To  receive  8nd  disburse  public  moneys. 

7.  Shall  give  receipts  for  moneys  in  duplicate. 

8.  Bookii  of  office,  shall  be  open  for  inspection. 

9.  Manner  of  redeeming  warrants,  duties  thereon. 

10.  Warrants,  when  not  redeemed,  treasurer's  duty. 

11 .  Sha'l  give  notice  to  pay  warrants,  how  and  when  given, 

12.  Redeemed  warrants,  bow  cancelled. 

13.  Warrants,  preference  by  order  of  registration. 

14.  Warrants  not  receivable  for  taxes. 

15.  Redeemed  warrant.-,  when  and  where  deposited. 

16.  Removal   from  office,  when  may  be. 

17.  Shall  deliver  cff"ect8  of  office  to  successor. 

18.  Settlements,  how  and  when  made. 

19.  Office  hours,  exempt  days,  etc. 

20.  Kinds  of  money  received,  how  certified. 

21.  May  appoint  deputies,  how  and  when. 

22.  Deputies  shall  give  official  bonds,  etc. 

23.  Acts  of  deputies  in  name  of  principal. 

24.  Fees,  percentage,  and  compensatior  of. 

Sec.  1.     There  shall  be  elected  in  each  of  tlie  organ-   eonnty 
izecl  counties  in  this  Territory  at  the  general  election  for   SeStio^^' 
county  officers  a  county   treasurer,  who  shall   hold   his   and  term  of 

IX'         ('  f  /•  1  .  officer 

oiTice  tor  the  term  oi  two  years,  from  the  tune  of  en- 
terhig  upon  the  duties  of  his  office,  and  until  his  suc- 
cessor is  chosen  and  (jualilied. 
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Sec.  2,  Each  couiit}^  treasurer,  before  entering  upon 
the  duties  of  liis  office,  shall  enter  into  bond,  with  two 
or  more  sufficient  resident  and  house  holders  or  free 
holders  within  the  count}^  or  an  adjoining  county,  sure 
ties,  to  the  acceptance  of  the  Board  of  County  Commis- 
sioners of  the  proper  county,  in  a  penalty  of  double  the 
probable  amount  of  money  that  may  at  any  time  come 
to  his  hands,  as  such  treasurer,  with  condition  for  the 
paying  over  all  moneys  according  to  law\  wdiich  shall 
come  into  his  hands  for  Territorial,  county  or  other  pur- 
poses, and  that  he  will  faithfully  and  promptly  discharge 
all  the  duties  of  his  said  office  that  are  now  or  may  here- 
after be  enjoined  on  him  by  law^ 

Sec.  3.  He  shall  likewise  take  the  oath  prescribed 
by  law,  to  be  endorsed  on  his  certificate  of  election,  be- 
fore entering  on  the  duties  his  of  office. 

Sec.  4.  Whenever  the  office  of  county  treasurer 
shall  become  vacant  by  death,  removal  out  of  the  county^ 


resig^nation,  neglect  to  give   bond,  or  from  any  other 


cause,  the  Board  of  Commissioners  shall  forthwith  con- 
vene and  appoint  some  suitable  person  to  till  such  va- 
cancy;; and  the  person  so  appointed  shall  give  bond  and 
take  the  oath,  in  the  like  manner  as  required  by  county 
treasurers,  and  shall  hold  his  office  until  the  expiration 
of  the  term  for  which  his  predecessor  was  elected  or 
appointed,  and  until  his  successor  is  chosen  and  qualified. 
Sec  5.  Each  county  treasurer  shall  keep  his  office  at 
the  seat  of  justice  for  his  county,  and  shall  keep  a  fair 
and  accurate  account  of  all  money  by  him  received, 
showing  the  amount  thereof,  the  time  when,  from  whom, 
and  oil  what  account  received ;  also  of  all  disbursements 
by  him  made,  showing  the  amount  thereof,  the  time 
when,  to  whom,  and  on  what  account  paid ;  and  he  shall 
so  arrange  his  books  that  the  amount  received  and  paid 
on  account  of  separate  and  distinct  funds,  or  specific  ap- 
propriations shall  be  exhibited  in  separate  and  distinct 
accounts,  as  w^ell  as  that  the  whole  receipts  and  expend- 
itures shall  be  shown  by  one  general  or  cash  account ; 
but  no  money  received  for  taxes,  charged  on  the  dupli- 
cate of  the  current  year,  shall  be  by  the  ti-easurer  en- 
tered on  his  account  wnth  the  county  until  he  shall  have 
made  his  annual  settlement  thereof  with  the  county 
auditor. 

Sec  6.  It  shall  be  the  duty  of  the  county  treasurer 
to  receive  all  moneys  due  and  accruing  to  the  county, 
or  wliicli  are  required  by  law  to  be  paid  to  him  or  into 
the  county  treasury,  and  to  pay   and  disburse  the  same. 
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on  the  warrant  of  the  county  auditor,  founded  on  orders 
made  by  the  Board  of  County  Commissioners. 

Sec.  7.  When  any  money  sliall  be  paid  to  the  county 
treasurer,  he  shall  give  to  persons  paying  the  same  two 
duplicate  receipts  therefor;  one  of  which  receipts  the 
person  shall  forthwith  deposit  with  the  county  auditor, 
who  shall  charge  the  treasurer  therewith,  and  give  the 
person  paying  the  same  a  quietus. 

Sec.  8.  The  books,  accounts  and  vouchers  of  the 
county  treasurer  shall  at  all  times  be  subject  to  the  in- 
spection and  examination  of  the  County  Commissioners, 
and  it  is  hereby  made  their  duty  to  make  such  examina- 
tion and  count  the  money  on  hand  at  least  once  each 
year. 

Sec.  9.  The  county  treasurer,  when  an  order  drawn 
on  him,  as  such  treasurer,  by  the  auditor  of  his  county, 
is  presented  for  payment,  shall,  if  there  be  money  in  the 
treasury  for  that  purpose,  redeem  the  same,  and  shall 
write  on  the  face  of  such  order,  "redeemed,"  the  date  of 
redemption,  and  shall  sign  his  name  thereto. 

Sec.  10.  When  an  order  or  warrant  shall  be  pre- 
sented to  the  county  treasurer  for  payment,  and  the 
same  is  not  paid  for  want  of  funds,  the  treasurer  shall 
indorse  thereon,  "not  paid  for  want  of  funds,"  annexing 
the  date  of  presentation  and  signing  his  name  thereto ; 
and  from  that  time  till  redecnie'l,  said  order  or  warrant 
shall  bear  ten  per  cent,  interest  per  annum. 

Sec.  11.  So  soon  as  there  shall  be  sufficient  funds  in 
the  treasury  of  the  county  to  redeem  the  orders  or  war- 
rants drawing  interest,  the  county  treasurer  shall  give 
fnotice  in  some  newspaper  in  his  county,  or,  if  no  news- 
paper be  printed  in  his  county,  then,  in  some  newspaper 
puhHshed  at  the  capital  of  the  Territory,  and  by  w^ritten 
or  prmted  notices,  posted  upon  the  court  house  door, 
stating  therein  that  he  is  ready  to  redeem  said  orders  or 
warrants;  and  from  the  darte  of  such  notice,  said  orders 
•or  warrants  shall  cease  to  bear  interest. 

Sec.  12.  When  the  county  treasurer  shall  redeem 
any  order  on  which  interest  is  due,  he  shall  note  on  the 
order  or  warrant  the  amount  of  interest  paid  thereon, 
and  shall  enter  on  his  account  the  amount  of  such  inter- 
est distinct  from  the  principal. 

Sec.  13.  Orders  or  warrants  drawn  on  the  county 
treasury  and  properly  attested,  shall  be  entitled  to  pref- 
erence as  to  payment'  out  of  moneys  in  the  treasury, 
properly  applicable  to  such  order,  according  to  tlie  pri- 
ority of  time  in  wliich  the  same  may  have  been  pre- 
sented.    The  time    of   presenting  such  order   shall   be 
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noted  bj  the  treasurer,  and  upon  the  receipt  of  moneys 
into  the  county  treasury,  not  otherwise  appropriated,  it 
shall  be  the  duty  of  the  treasurer  to  set  apart  the  sauie, 
or  so  much  thereof  as  may  be  necessary,  for  the  payment 
of  such  order  or  warrant.  Should  such  order  or  war- 
rant not  be  re-presented  for  payment  within  sixty  days 
from  the  time  of  the  notice  required  in  the  eleventh 
section  of  this  act,  the  fund  set  aside  fur  the 
payment  of  the  same,  shall  be  by  the  treasurer  ap- 
plied to  the  redemption  of  unpaid  warrants  next 
in  order  of  registry  :  2>^ovided^  that  the  Board  of  County 
Commissioners  shall,  on  the  application  and  presentati(m 
of  warrants  properly  indorsed  which  shall  once  have 
been  advertised,  pass  an  order  directing  the  county  to 
redeem  and  cancel  such  warrants  out  of  any  money  in 
the  treasurv,  belonging:  to  the  fund  on  which  the  war- 
rant  is  drawn,  or  that  which  shall  next  thereaiter  come 
to  bis  hands  belonging  to  such  fund. 

Sec.  14.  No  order  or  warrant  drawn  on  the  county 
treasurer,  and  payable  out  of  the  county  revenue,  shall 
be  received  in  payment  of  county  tax,  or  dues  except 
from  the  person  in  whose  favor  it  was  drawn,  but  shall 
be  subject  to  redemption  only  in  the  order  in  which  it 
stands  registered  or  noted  in  the  treasurer's  book. 

Sec.  15.  The  county  treasurer  shall,  at  such  time  or 
times  as  shall  be  designated  and  fixed  by  the  Boai-d  of 
County  Commissioners  deposit  witli  the  county  auditor 
all  orders  and  warrants  by  him  redeemed,  and  take  the 
auditor's  receipt  therefor. 

Sec.  16.  Wlienever  suit  shall  have  been  commenced 
against  any  delinquent  county  ti-easurer,  the  Board  of 
County  Commissioners  may,  in  their  discretion,  remove 
such  treasurer  from  office,  and  appoint  some  person  to 
fill  the  vacancv  thereby  created,  as  hereinbefore  direc- 
ted. 

Sec.  17.  Each  county  treasurer,  on  going  out  of 
office,  shall  deliver  to  his  successor  in  office,  all  the  pub- 
lic money,  books,  accounts,  papers,  and  documents,  ia 
his  possession ;  and  in  case  of  the  death  of  any  county 
treasurer,  his  legal  representatives  shall  in  like  manner, 
deliver  up  all  such  moneys,  books,  accounts,  papers,  and 
documents,  as  shall  come  into  their  possession ;  pro- 
vided^ however,  no  percentage  shall  be  allowed  to  the 
treasurer  on  any  money  by  him  received  from  his  prede- 
cessor in  office,  or  from  legal  representatives  of  such  pi'S- 
decessor. 

Sec.  18.  Every  county  treasurer  shall  make  a  full 
settlement  of  all  his  accounts   with  the  county  auditor, 
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aniumlly,  at  sucli  time  as  may  be  desionatod  hy  tlie 
Board  of  Coiiuty  Conunissioners,  in  the  presence  of  the 
Board  of  County  Commissioners,  wlio  shall  have  a  su- 
pervisory control  of  sucii  settlement,  said  settlement  to 
be  governed  in  the  manner  prcocribed  by  law,  and  said 
treasurer  shall  be  credited  with  all  sums  paid  for  print- 
ing and  publishing  notices  required  to  be  given  by  him 
in  the  course  of  his  official  duties,  and  with  all  sums 
paid  by  him  for  blank  books,  =^tationery,  and  office  fur- 
niture, to  be  paid  on  the  order  of  the  county  auditor. 

Sec.  19.  The  treasurer  shall  keep  his  office  open  for 
the  transaction  of  business,  from  ten  o'clock  a.  m.  until 
four  o'clock  p.  M.  of  every  da}-  in  the  year,  except  Sun- 
days, Christmas  day,  fii'st  day  of  New  Year,  Twenty- 
second  of  February,  and  the  Fourth  day  of  July. 

Sec.  20.  It  shall  be  the  duty  of  each  collector  or 
county  treasure]',  and  they  are  hereby  required  to  make 
oath  to  the  Teri'itorial  treasurer  when  making  their  an- 
nual settlement,  as  required  bylaw,  that  the  money  paid 
over  by  them  into  the  Territorial  treasury  at  such  settle- 
ment, is  of  the  same  denomination  as  that  received  by 
them  in  the  discharge  of  their  official  duties,  and  that  in 
no  case  where  gold  dust  or  coin  has  been  received  by 
them  for  taxes,  or  otherwise,  has  the  money  thus  re- 
ceived, been  converted  into  or  used  for  the  purchase  of 
county  or  Territorial  bonds  or  warrants:  providsd^  that 
it  shall  be  the  duty  of  collectors  of  taxes  to  furnish  to 
the  parties  paying  the  same,  in  every  case,  a  receipt 
specifying  the  kind  of  money  in  which  payments  have 
been  made,  whether  gold  and  silver,  or  Territorial  or 
county  script,  or  warrants,  and  to  tile  such  receipts  in 
duplicate,  in  the  office  of  the  recorder  of  the  county, 
for  three  months  after  the  first  of  January  in  each  fiscal 
year,  after  which  time  they  shall  be  filed  in  the  office  of 
the  Territorial  controller. 

Sec.  21.  The  county  treasurer  of  each  of  the  several 
counties  of  this  Territory  may  appoint  one  or  mure  dep- 
uties, who  shall  have  the  same  power  in  all  respects  as 
their  principal.  The  appointment  shall  be  in  writing, 
signed  by  said  treasurer,  and  shall  be  filed  in  the  office 
of  the  recorder  of  his  county.  He  may  revoke  the  ap- 
pointment of  any  deputy  at  vill,  by  writing  filed  in  the 
same  office.  Each  deputy,  before  entering  upon  his 
duties,  shall  take  the  oatli  of  office,  whicli  shall  be  in- 
dorsed, on  his  appointment. 

Sec.  22.  The  said  treasurer  shall  take  from  each  of 
his  deputies  a  bond  with  sureties,  for  the  faithful  per- 
formance of  his  duties  ;  which    bond  shall   immure   as 
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well  to  the  benefit  of  tlie  sureties  of  the  treasurer.  But 
the  county  treasurer  and  his  sureties  on  his  official  bond 
shall  be  liable  for  all  the  official  acts  of  his  deputy  or 
deputies. 

Sec.  23.  All  official  acts  of  any  deputy  county  treas- 
urer shall  be  in  the  name  of  the  principal. 

Sec.  2i.  The  county  treasurer  shall  be  allowed,  on 
all  moneys  received  and  disbursed  by  him,  three  per 
cent,  on  the  first  thirty  thousand  dollars  ;  two  per  cent, 
on  all  over  thirty  thousand  dollars,  and  under  one  hun- 
dred thousand  dollars,  and  one  per  cent,  on  all  over  one 
hundred  thousand  dollars  ;  jprovided^  nothing  in  this  act 
shall  be  construed  so  as  to  allow  any  officer  a  percentage 
on  both  receiving  and  disbursing.  Provided  further^ 
that  in  all  counties  where  the  compensation  of  the 
county  treasurer  is  fixed  by  special  laws,  said  counties 
shall  be  excepted  and  exempted  from  the  provisions  of 
this  section. 


ArPKOYED  January  12,  1875, 
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Be  it  enacted  by  the  Legislative  Assewibly  of  the 
Territory  of  Idaho  as  follows: 


Section    1.  A  district  attorney  for  each  district ;  term  of  office. 

2.  Bond,  amount  of,  etc. 

3.  Duties,  deputy. 

4.  Duties,  opinion  may  be  required. 

5.  Salary,  how  drawn. 

6.  Fees  for  services . 

7.  Repealing  clause. 

Skc.  1.     There  shall  be  a  district  attorney  for  each  of  a  district 
the  district  attorney  districts,  as  established  by  law  ;  they  each"d?8-  °'* 
shall  hold  their  offices  for  the  term  of  two  years  and  Sofflce?''"^ 
until  their  successors  are  elected,  or  appointed  as  re- 
quired by  law. 

Skc.  2.  They  shall  each,  before  entering  upon  the  Bond, 
duties  of  their  said  offices,  execute  and  file  in  the  office  etc?""^  ^^* 
of  the  clerk  of  the  district  court  of  the  county  where 
such  district  attorney  resides,  a  bond  to  be  approved  by 
the  district  judge  of  the  district,  or  in  case  of  a  vacancy 
in  that  office,  hy  one  of  the  justices  of  the  supreme 
court,  with  one  or  more  sureties,  in  the  sum  of  two 
thousand  dollars,  conditioned  that  they  will  well  and 
truly  pay  over  all  moneys-collected  by  them  as  district 
attorneys,  and  for  the  faithful  performance  of  their 
duties. 

Sec.  3.     They  shall  be  public  prosecutors  in  their  re-  Dnties. 
spective  districts,  and  shall  sign  all  bills  of  indictments 
that  may  be  found  by  tlie  grand  jury,  and  shall  prose- 
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cute,  on  behalf  of  the  people,  all  public  prosecutions 
wherein  the  people  of  this  Territory  are  a  party ;  and 
they  shall  each  have  power  to  appoint  a  deputy  at  any 
time,  when  the  business  of  the  respective  otKces  shall 
seem  to  require  it. 

Sec.  4.  They  shall,  when  requested  by  the  foreman 
may^be  re-  or  by  any  three  members  of  the  grand  jury,  give  their 
quired.  opinion  in  writing,  on  any  matter  of  law  pertaining  to 
their  duties  as  grand  jurors  ;  and  shall  also,  when  re- 
quested by  any  county  officer  within  their  district,  or  by 
any  Territorial  officer,  give  their  opinion  in  writing  to 
said  officer  or  officers,  or  on  any  matter  of  law  pertain- 
ing to  their  duties  as  such  officers,  without  fee  or  re- 
ward ;  they  shall  also  'prosecute,  in  behalf  of  the  people, 
all  forfeited  recognizances  when  so  ordered  by  the  Board 
of  County  Commissioners,  and  shall  receive,  to  their 
own  use,  ten  per  cent,  of  all  moneys  thus  collected ;  also 
all  forfeited  bonds,  recognizances  and  undertakings, 
wherein  the  people  are  a  party,  or  necessarily  involved 
in  the  action. 

Sec.  5.  Each  of  the  said  district  attorneys  shall  re- 
ceive an  annual  salary  of  fifteen  hundred  dollars,  paya- 
ble out  of  the  Territorial  treasury,  quarter  yearly,  out 
of  any  moneys  not  otherwise  appropriated,  upon  an  or- 
der drawn  on  the  Territorial  treasurer,  by  the  district 
judge  of  his  district  for  that  purpose,  provided  the  said 
district  attorney  shall  be  and  reside  in  his  said  district, 
or  his  office  shall  be  deemed  vacant. 

Sec.  6.  They  shall  also  be  entitled  to  receive  the  fol- 
lowing fees,  to-wit :  For  every  conviction  of  felony  on 
plea  of  not  guilty,  where  the  sentence  of  the  court  is 
death,  one  hundred  dollars;  for  every  conviction  of  felony 
on  plea  of  not  guilty,  where  the  sentence  of  the  court  is 
otherwise  than  death,  iifty  dollars;  for  every  conviction  of 
felony  on  plea  of  guilty,  twenty-live  dollars ;  for  every 
trial  of  felony  on  plea  of  not  guilty,  resulting  in  acquit- 
tal, twenty-five  dollars  ;  for  every  examination  for  felony 
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every  conviction  of  misdemeanor,  on  plea  of  not  guilty, 
twenty  dollars  ;  for  every  conviction  of  misdemeanor,  on 
plea  of  guilty,  ten  dollars.  In  all  cases  of  felonies  the 
above  fees  shall  be  paid  out  of  the  treasury  of  the  county 
where  the  trial,  examination  or  conviction  shall  take 
]3lace.  And  in  all  cases  of  misdemeanor  the  above  fees 
shall  be  taxed  as  costs  and  to  be  collected  from  the  per 
sons  convicted,  but  in  no  case  to  be  paid  out  of  the 
county  treasury.  Provided^  that  iu  no  case  shall  any 
fees   be   taxed,    collected    or   paid,    where   the   district 
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attorney  or  his  deputy  shall  not  be  personally  present  at 
such  examination,  trial,  or  conviction ;  and  provided 
further^  that  if  any  attorney  other  than  the  district  at- 
torney, appears  on  the  prosecution  he  shall  be  entitled 
to  the  same  fees  as  the  district  attorney. 

Sec.  7.     That  all  laws,  or  parts  of  laws  in  conflict  Repealing 
with  the  provisions  of  this  act,  be  and  the  same  are  here- 
by repealed. 


Approved  January  14,  1875. 
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Be  it  enacted  hy  the  Legislative  Ass3inhly  of  the 
Territory  of  Idaho  as  follows  : 


Section    1.  Who  are  attorneys. 

2.  Who  may  become  attorneys. 

■3.  Applicant  must  produce  a  certificate  and  be  examined. 

4.  The  admission. 

5.  The  district  court  may  admit. 

6.  Library  fund ;  amount  to  be  paid  to,  by  applicant. 
'                 7.  Attorneys  of  other  States,  how  admitted. 

8.  Roll  of  attorneys. 

9.  Penalty  for  practicing  without  admission. 

10.  Authority  of  attorney. 

11.  Changeof  attorney ;  how  made. 

12.  Written  notice  of  change  to  be  given. 

13.  Removal  or  death  of  attorney ;  appointment  of  another  may  be 

required. 

14.  When  attorney  may  be  removed  or  suspended  by  the  court. 

15.  The  record  of  conviction  to  be  transmitted  to  supreme  court. 

16.  Proceedings  to  remove;  how  taken. 

17.  Accusation  to  be  in  writing. 

18.  Accusation  ;  what  to  state,  to  be  verified. 

19.  Order  to  appear  and  answer,  time  of  service. 

20.  Must  appear  and  answer. 

21.  Answer,  what  to  contain. 

22.  Objection  to  the  sufiiciencj',  how  made. 

23.  Objection  not  sustained,  must  answer  forthwith. 

24.  How  to  proceed. 

25.  Reference. 

26.  Judgment  upon  conviction. 

27.  Repealing  all  prior  acts* 

Who  are  at-       SECTION  1.     All  persoiis  admitted  to  practice  in  any 
torneys.        Qf  the  coiirts  of  tliis  Territory,  shall  be  known  as  attor- 
neys and  connselors  at  law. 
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Sec.  2.  Any  male  citizens  of  the  United  States  of 
tlie  age  of  twenty-one  years,  of  good  moral  character, 
and  who  shall  possess  the  necessary  qnaliii  cations  of 
learning  and  ability,  shall  be  entitled  to  admission  as  at- 
torney and  counselor  in  all  the  courts  of  this  Territory. 

Sec.  3.  Every  applicant  for  admission  as  attorneys 
and  counselors  in  the  supreme  court  shall  produce  satis- 
factory testimonials  of  good  moral  character,  shall  pro- 
duce a  certificate  or  certificates  from  one  or  more  re- 
spectable attoi'neys  or  counselors  at  law  in  practice,  to 
the  effect,  that,  the  person  applying  for  admission,  was  a 
student  of  law,  with  him,  or  them,  or  under  his  or  their 
care  and  direction,  stating  the  period  of  time  which  shall 
amount  in  the  aggregate  to  the  full  term  of  two  years, 
and  undergo  a  strict  examination,  in  open  court,  as  ta 
his  qualifications  by  a  committee  of  three  learned  attor- 
neys and  counselors  appointed  by  the  court  for  that 
purpose,  and  by  one  or  more  of  the  judges  of  the 
supreme  court  of  this  Territory,  and  such  examination 
may  be  conducted  orally  or  in  writing,  as  the  committee 
shall  decide. 

Sec.  4.  If  upon  such  examination,  he  be  found  duly 
qualified,  the  court  shall  admit  him  as  attorney  and 
counselor  in  all  the  courts  of  this  Territory,  and  shall 
direct  an  order  to  be  entered  to  that  effect  upon  its 
record,  and  that  a  certificate  of  such  record  be  given  to 
him  bv  the  clerk  of  the  court,  which  certificate  shall  be 
his  license. 

Sec.  5.  The  district  court  of  this  Territory  is  author- 
ized to  admit,  as  attorney  and  counselor,  any  male  citi- 
zen of  the  age  of  twenty-one  years,  and  of  good  moral 
character,  who  possesses  the  requisite  qualifications,  on 
similar  testimonials  and  like  examinations  as  are  required 
by  the  preceding  sections  for  admission  by  the  supreme 
court,  and  may  direct  its  clerk  to  give  a  certificate  of 
such  admission,  which  certificate  shall  be  his  license  to 
practice  in  such  court. 

Sec  6.  Every  person,  before  receivmg  license  to 
practice  law,  shall  take  the  oath  prescribed  by  law,  and 
pay  over  to  the  Territorial  treasurer  the  sura  of  twenty- 
five  dollars  for  the  use  of  the  Territorial  library  fund, 
and  the  clerk  of  the  court  shall  require  of  the  person  so 
admitted  the  receipt  of  the  said  treasurer,  before  issuing 
such  license,  and  in  no  case  shall  the  oath  be  adminis- 
tered and  the  license  issued  until  such  receipt  is  pro- 
duced and  filed  in  the  office  of  the  clerk. 

Sec.  7.  The  examination  may  be  dispensed  with  in 
the  case  of  a  person  who  has  been  admitted  attorney  and 
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counselor,  in  the  highest  courts  of  a  sister  State  or  Ter" 
ritory ;  his  ailidavit  of  such  admission  showing  the 
county,  State  or  Territory,  the  name  of  the  court,  and 
the  time  when  such  admission  was  obtained,  or  his 
license  stiowing  the  same,  shall  be  deemed  sufficient  to 
entitle  him  to  admission. 

Sec.  8.  Each  clerk  shall  keep  a  roll  of  attorneys  and 
counselors  of  the  court  of  which  he  is  clerk,  which  shall 
be  a  record  of  the  court. 

Skc.  9.  If  any  person  shall  practice  law  in  any  court, 
except  a  justice's,  or  recorder's,  or  police  courts,  without 
having  received  a  license  as  attorney  and  counselor,  he 
shall  be  deemed  guilty  of  a  contempt  of  court,  and  pun- 
ished as  in  other  cases  of  contempt. 

Sec.  10.  An  attorney  and  counselor  shall  have 
authority  ; 

I^irst — To  bind  his  client  in  any  of  the  steps  of  an 
action  or  proceeding,  by  his  agreement  tiled  with  the 
clerk,  or  entered  upon  the  niinutes  of  the  court. 

Second — To  receive  money  claimed  by  his  client  in  an 
action  or  proceeding,  during  the  pendency  thereof,  or 
within  one  year  after  judgment  and  upon  the  payment 
thereof,  and  not  otherwise,  to  discharge  the  claim 
or  acknowledge  satisfaction  in  the  judgment. 

Sec.  11.  The  attorney  in  an  action,  or  special  pro- 
ceeding, may  be  changed  at  any  time  before  judgment  or 
tinal  determination,  as  folhnvs : 

First— \y\)o\\  his  own  consent,  tiled  with  the  clerk,  or 
entered  npon  the  minutes. 

Second — Upon  the  order  of  the  court  or  judge  thereof, 
on  the  application  of  the  client. 

Sec.  I  2.  When  an  attorney  is  changed,  as  provided 
in  the  last  section,  written  notice  of  the  change  and  of 
the  substitution  of  a  new  attorney,  or  of  the  appearance 
of  the  party  in  person,  shall  be  given  to  the  adverse 
party ;  until  then  he  shall  be  bound  to  recognize  the 
former  attornev. 

Sp:c.  18.  When  an  attorney  dies,  or  is  removed,  or 
suspended,  or  ceases  to  act  as  such,  a  party  to  an  action 
for  whom  he  v/as  acting  as  attorney,  shall,  before  any 
further  proceeding  be  had  against  him,  be  required  by 
the  adverse  party  by  written  notice,  to  ap23oint  another 
attorney,  or  to  appear  in  person. 

Spjc.  14.  An  attorney  and  counselor  may  be  removed 
or  suspended  by  the  supreme  court,  or  by  any  district 
court  in  the  Tei*ritory,  for  either  of  the  following  causes, 
arising  after  his  admissi()ii  to  practice: 

First — nj>on  his  being  convicted  of  felony  or  misde 
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mcMnor,  involving  moral  tn»'pitnde,  in  either  of  which 
<jases  the  record  of  his  conviction  shall  be  conclusive 
evidence. 

Second— ¥oY  misconduct  in  office,  or  for  good  cause 
shown. 

Sec.   15.     In  case  of  the  conviction  of  an  attorney  or  The  record 
counselor  of  felony  or  misdemeanor,  involving   moral  tfon^"to^%e 
turpitude,  the  clerk  of  the  court  in  which  the  conviction  fo^"J,'?reme 
was  had,  shall,  within  thirty  days  thereafter,  transmit  to  court, 
tlie  supreme  court  a  certitied  copy  of  the  record  of  con- 
viction. 

Skc.  16.     The  proceeding  to  remove  or  suspend  an   Proceed- 
attorney  and  counselor,  under  the  first   subdivision  of  move,^\ow 
sectiou  fourteenth,  shall  be  taken   by   the   court  on  the  f^ken. 
receipt  of  the  certified  copy  of  the  record  of  conviction ; 
the  proceedings  under  the  second  subdivision  of  section 
fourteen  may   be  taken  by  the  court  for  matters  within 
its  knowledge,  or  may  be  taken  upon  the  information  of 
another. 

Sec.  it.     If  the  proceedings  be  upon  the  information  Accusation 
of  another,  the  accusation  shall  be  in  writing,   and  shall  writing! 
be  presented  to  the  court. 

Sec.  18.     The    accusation    shall    state    the    matters  Accusation, 
charo^ed,  and  shall  be  verified  by  the  oath  of  the  person  Sa?e,to  be 
making  it,  or  some  other  person,  to  the  effect  that  the  verified, 
charges  therein  contained  are  true. 

Sec.  19.     After  receiving  the  accusation,  the  court  order toap- 
shall,  if  in  its  opinion  the  case  require  it,  make  an  order  Jnswer,*^ 
requiring  the  accused  to  appear  and  answer  to  the  accu-  tinieof  ser- 
sation,  at  a  specified  time,  in  the  same  or  subsequent 
term,  and  shall  cause  a  copy  of  the  order,   and  of  the 
accusation,  to  be  served  upon  the  accused,  within  a  pre- 
scribed time  before  the  day  appointed  in  the  order ;  pro- 
mded,  such  time  shall  not  be  less  than  five  days. 

Sec.  20,     The  accused  must  appear  at  the  time  ap-  Must  ap- 
pointed in  the  order,  and  answer  the  accusation,  unless  pear  and 
for  sufficient  cause  the  court  assign  another  day  for  that 
purpose  ;  if  he  do  not  appear,  the  court  may  proceed  and 
determine  the  accusation  in  his  absence. 

Sec.  21.  The  accused  may  answer  to  the  accusation,  Answer, 
either  by  objecting  to  the  sufficiency,  or  by  denying  its  ^ntLn*. 
truth. 

Sec.  22.     If  he  object  to  the  sufficiency  of  the  accusa-  objection 
tion,  the   objection  shall  be  in  writing,  but  need   not  be  ficiency,^'^' 
in  any  specific  form,  it  being  sufficient  if  it  present  intel-  ^°^  made., 
ligibly,  the  grounds  of  objection ;  if  he  deny  the  truth 
of  the  accusation,  the  denial   may   be  oral,  and  without 
oath,  and  shall  be  entered  upon  the  minutes. 
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Sec.  23.  If  an  objection  to  the  sufficiency  of  th& 
accusation  be  not  sustained,  the  accused  shall  answer 
forthwitli. 

Sec  24.  If  the  accused  plead  guilty  or  refuse  to  an- 
swer the  accusation,  the  court  shall  proceed  tO' judgment 
of  removal,  or  suspension  ;  if  he  deny  the  matter  charged 
the  court  shall  immediately,  or  at  such  time  as  it  may 
appoint,  proceed  to  try  the  accusation. 

Sp:c.  25..  The  court  may,  in  its  discretion,  order  a- 
reference  to  a  committee  to  take  depc^itions  in  the  mat- 
ter, and  to  report  to  the  court,  before  proceeding  to  try 
the  accusation. 

Sec.  i^6.  Upon  conviction,  in  cases  arising  under  the- 
first  subdivision  of  section  fourteenth,  the  judgment  of 
the  court  shall  be,  that  the  name  of  the  party  be  stricken 
from  the  roll  of  attorneys,  and  counselors  of  the  court,  and 
that  he  be  precluded  from  practicing  as  such  attorney  and 
counselor  in  all  courts  of  this  Territory ;  and  upon  con- 
viction in  cases  under  the  second  subdivision  of  section 
fourteen,  the  judgment  of  the  court  may  be,  according 
to  the  gravity  of  the  offence  charged,  deprivation  of  the 
right  of  practice  as  attorneys  and  counselors  in  the  courts 
of  this  Territor}',  permanently,  or  for  a  limited  period. 

Sec.  27.  All  acts  and  part  of  acts  amendatory  or 
supplementary  passed  at  the  lirst,  second,  third,  fourth, 
fifth,  sixth  and  seventh  sessions  of  the  Legislative  Assem- 
bly of  Idaho,  and  in  conflict  with  the  provisions  of  this 
act,  are  hereby  repealed. 


Appro A^ED  January  12,  1875. 
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Be  it  endcted  by  the  Le^islcitlue  Assembly  of  the 
Territory  of  Idaho  as  follows : 


Section    1.  Commencement  of  civil  actions. 

2.  When  the  cause  of  action  has  already  accrued. 

,3.  Suits  by  the  people  for  real  property. 

4.  When  actions  may  he  maintained. 

6.  Actions  on  title  to  real  property  or  to  rent«  or  profit. 

6.  Entry  upon  real  estate. 

7.  Presumption  in  favor  of  persons  establishing  a  legal  title. 

8.  Presumption  of  adverse  holding,  exceptions. 

9.  Adverse  possession  by  claim  or  title  under  written  instrument. 

10.  Adverse  possession  by  continued  occuT'ation. 

11.  Adverse  possession  of  claim  or  title  not  under  wrritten  instru- 

ment. 

12.  Possession  of  tenant  the  possession  of  landlord. 

13.  Descent  cast,  not  to  impair  right. 

14.  Persons  under  legal  disability  excepted. 

15.  Time  during  which  said  disability  shall  continue. 

16.  Periods  of  limitations  in  actions  other  than  for  the  recovery  of 

real  property. 

17.  Action  to  recover  balance  of  mutual  account. 

18.  Action  for  relief  not  provided  for. 

19.  Limitations  of  act  to  apply  to  actions  on  behalf  of  Territory. 

20.  Action  when  deemed  commenced. 

21.  Party  out  of  Territory. 

22.  Disabilities  of  plaintiff. 

23.  Death  of  party  entitled  to  sue  before  time  of  limitation  expires. 

24.  Aliens  subject  of  hostile  country. 

25.  Time  of  limitation  where  judgment  reversed. 

26.  Commencement  of  action  stayed  by  injunction. 

27.  Disability  must  exist,  etc. 

28.  Two  or  more  disabilities. 

29.  Not  to  applj  to  actions  for  penalties  against  officers  of  corpora- 

tions, etc. 

.30.  Acknowledgment  or  new  promise  most  be  in  writing  to  be  valid, 

31.  When  right  of  action  has  accrued,  exceptions. 

32.  Instruments  executed  out  of  this  Territory. 

33.  Limitation  laws  of  other  States  and  Territories. 
•34.  Contracts  made  out  of  this  Territory. 
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Skc.  1.  Civil  actions  can  only  be  commenced  within 
the  periods  prescribed  in  this  act,  after  the  cause  of  ac- 
tion shall  have  accrued,  except  where  a  limitation  is  pre- 
scribed by  statute. 

Sec.  2.  When  the  cause  of  action  has  already  ac- 
crued, the  party  entitled  and  those  claiming  under  him, 
shall  have,  after  the  passage  of  this  act,  the  whole  period 
herein  prescribed  in  which  to  commence  an  action. 

Sec.  3.  The  people  of  this  Territory  will  not  sue  any 
person  for,  or  in  respect  to  any  real  property,  or  the 
issues  or  profits  thereof  by  reason  of  the  rights  or  tide 
of  the  people  to  the  same,  unless — 

First — Such  right  or  title  shall  have  accrued  within 
ten  years  before  any  action  or  other  proceeding  for  the 
same  shall  have  commenced  ;  or,  unless, 

Second — The  people,  or  those  from  whom  they  claim 
shall  have  received  the  rents  and  profits  of  such  real 
property,  or  of  some  part  thereof,  within  the  space  of 
ten  years. 

Sec.  4.  N^o  action  for  the  recovery  of  mining  claims, 
or  for  the  recovery  of  the  possession  thereof,  shall  be 
maintained,  unless  it  appear  that  the  plaintiff,  or  his  as- 
signs, was  seized  or  possessed  of  such  mining  claim  in 
question,  within  one  year  before  the  commencement  of 
such  action ;  provided^  that  this  section  shall  not  apply 
to  actions  for  the  possession  of  or  affecting  the  title  to 
quartz  mining  claims ;  and  such  actions  for  the  posses- 
sion of  or  affecting  quartz  claims  may  be  brought  within 
the  time  prescribed  in  actions  for  the  possession  of  or 
affecting  the  title  to  real  estate  as  prescribed  in  section 
five  of  this  act. 

Sec.  5.  No  cause  of  action,  or  defense  to  an  action, 
founded  upon  title  to  real  property,  or  to  rents  or  to 
services  out  of  the  same,  shall  be  effectual,  unless  it  ap- 
pear that  the  person  prosecuting  the  action,  or  making 
the  defense,  or  under  whose  title  the  action  is  prosecuted, 
or  the  defense  is  made,  or  the  ancestor,  predecessor,  or 
grantor  of  such  person  was  seized  or  possessed  of  the 
premises  in  question,  within  five  years  before  the  com- 
mencement of  the  act,  in  respect  to  which  such  action 
is  prosecuted,  or  defense  made. 

Sec.  6.  Any  peaceable  entry  upon  real  estate  shall 
be  deemed  sufficient  and  valid  as  a  claim,  unless  an  ac- 
tion be  commenced  by  the  plaintiff  for  possession,  within 
one  year  after  the  making  of  such  entry,  or  within  five 
years  from  the  time  when  the  right  to  bring  such  action 
accrued. 
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Sec.  7.  In  every  action  for  tiie  recovery  of  real 
property,  or  the  possession  thereof,  the  person  establish- 
ing a  legal  title  of  the  premises  shall  be  presumed  to 
have  been  possessed  thereof  within  the  time  prescribed 
by  law;  and  the  occupation  of  the  premises  by  any 
otlier  person  shall  be  deemed  to  have  been  under  and  in 
subordination  to  tlie  legal  title,  unless  it  appear  that 
such  premises  have  been  held  and  possessed  adversely  to 
such  legal  title  for  live  years  before  the  commencement 
of  such  action. 

Sec  8.  Whenever  it  shall  appear  that  the  occupant, 
or  those  under  whom  he  claims,  entered  into  the  posses- 
sion of  premises  under  claim  of  title,  exclusive  of  any 
other  right,  founding  such  claim  upon  a  WTitten  instru- 
ment as  being  a  conveyance  of  the  premises  in  question, 
or  upon  the  decree  or  judgment  of  a  competent  court, 
and  that  there  has  been  a  continued  occupation  and  pos- 
session of  the  premises  included  in  such  instrument,  de- 
cree, or  judgment,  or  of  some  part  of  such  premises, 
under  such  claim  for  five  years,  the  premises  so  included 
shall  be  deemed  to  have  been  held  adversely,  except  that 
when  the  premises  so  included  consist  of  a  tract  divided 
into  lots,  the  possession  of  one  lot  shall  not  be  deemed  a 
possession  of  any  other  lot  of  the  same  tract. 

Sec  9.  For  the  purpose  of  constituting  an  adverse 
possession  by  any  person  claiming  a  title,  founded  upon 
■a  written  instrument,  or  judgment  or  decree,  land  shall 
be  deemed  to  have  been  possessed  and  occupied  in  the 
following  cases : 

Firsir—^\\Qi\  it  has  been  usually  cultivated  and  im- 
proved. 

Second — When  it  has  been  protected  by  a  substantial 
enclosure. 

Third — When  (although  not  enclosed)  it  has  been 
used  for  the  supply  of  fuel,  or  of  fencing  timber  for  the 
purj)oses  of  husbandry,  or  for  the  use  of  pasturage,  or 
for  the  ordinary  uses  of  the  occuj)ant. 

Fourth — Where  a  known  lot,  or  single  fai-m,  not  ex- 
ceeding one  hundi-ed  and  sixty  acres  in  extent,  has  been 
partly  improved,  the  portion  of  such  farm  or  lot  that 
may  have  been  left  not  cleared,  oi-  not  inclosed,  accord- 
ing to  the  usual  course  or  custom  of  the  adjoining 
country,  shall  be  deemed  to  have  been  occupied  fo]'  the 
same  length  of  time  as  the  part  improved  and  cultivated. 

Sec.  10.  When  it  shall  appear  that  there  has  been 
an  actual  continued  occupation  of  pi-einises,  undei-  a 
claim  of  title,  exclusive  of  any  other  right,  but  not 
founded  upon  any  written   instrument,  or  judgment  or 
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decree,  the  premises  so  actually  occupied  and  no  other, 
shall  be  deemed  to  have  been  held  adversely. 

Sec.  11.  For  the  purpose  of  constituting  an  adverse 
possession  by  a  person  claiming  title,  not  founded  upon 
a  written  instrument,  judgment  or  decree,  land  shall  be 
deemed  to  have  been  possessed  and  occupied  in  the  fol- 
lowing cases  only  : 

First — When  it  has  been  inclosed  by  a  good  and  sub- 
stantial inclosure. 

Second — When  it  has  been  usually  cultivated  and  im- 
proved . 

Sec.  12.  Whenever  the  relation  of  landlord  and 
tenant  shall  have  existed  between  any  persons,  the  pos- 
session of  the  tenant  shall  be  deemed  the  possession  of 
the  landlord,  until  the  expiration  of  five  years  from  the 
expiration  of  the  tenancy,  or  when  there  has  been  no 
written  lease,  until  the  expiration  of  live  years  from  the 
last  payment  of  rent,  notwithstanding  that  such  tenant 
may  have  acquired  another  title  or  may  have  claimed  to 
hold  adversely  to  his  landlord  ;  but  such  presumptions 
shall  not  be  made  after  the  periods  herein  limited. 

Sec.  13.  The  right  of  a  person  to  the  possession  of 
any  real  property,  shall  not  be  impaired  or  effected  by  a 
descent  being  cast  in  consequence  of  the  death  of  a  per- 
son in  possession  of  such  property. 

Sec.  14.  If  a  person  entitled  to  commence  any  Action 
for  the  recovery  of  real  property,  or  to  make  an  entry  or 
defense,  founded  on  the  title  to  real  property,  or  to 
rents,  or  sei'vice  out  of  the  same,  be,  at  the  time  such 
title  shall  tirst  descend  or  accrue,  either — 

First — Within  the  age  of  twenty- one  years ;  or, 

Second — Insane ;  or. 

Third — Imprisoned  on  a  criminal  charge,  or  in  exe- 
cution upon  co\iviction  of  a  criminal  offense  for  a  term 
less  than  life ;  or. 

Fourth — A  married  w^oman. 

Sec.  15.  The  time  during  which  such  disability  shall 
continue,  shall  not  be  deemed  any  portion  of  the  time  in 
this  act  limited  for  the  commencement  of  such  action,  or 
the  making  of  such  entry  or  defense,  if  made  within  the 
period  of  five  years  after  such  disability  shall  cease,  or, 
after  the  death  of  the  person  entitled,  who  shall  die  un- 
der such  disability ;  but  such  action  shall  not  be  com- 
menced, or  entry  or  defense  made,  after  that  period. 

Sec.  16.  Actions,  other  than  those  for  the  recovery 
of  real  property,  can  only  be  commenced  as  follows : 
Within  five  years,  an  action  upon  a  judgment  or  decree 
of  any  court  of  the  United   States,*  or  of  any  State  or 
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Territory  within  the  United  States.  Within  four  3^ears, 
an  action  upon  any  contract,  obligatioUj  or  liability, 
founded  upon  an  instrument  of  writing  except  those 
mentioned  in  the  preceding  section.  Within  three 
years — 

First — An  action  upon  a  hability  created  by  a  statute,, 
other  than  a  penalty  or  forfeiture. 

Second — An  act  for  tresspass  upon  real  property. 

Third — An  action  for  taking,  detaining  or  injuring 
any  goods  or  chattels,  including  actions  for  the  specific 
recovery  of  personal  property. 

Fourth — An  action  for  relief  on  the  ground  of  fraud, 
the  cause  of  action  in  such  case  not  to  be  deemed  to  have 
accrued  until  the  discovery  by  the  aggrieved  party  of 
the  facts  constituting  the  frauds.     Within  two  years — 

First — An  action  upon  a  contract,  obligation  or  lia- 
bility, not  founded  upon  an  instrument  of  writing. 

Second — An  action  against  .a  sheriff,  coroner,  or  con- 
stable, upon  the  liability  incurred  by  the  doing  of  an  act 
in  his  official  capacity,  and  in  virtue  of  his  office,  or  by 
the  omission  of  an  official  duty,  including  the  non-pay- 
ment of  money  collected  upon  an  execution. 

Third — An  action  upon  a  statute  for  a  penalty  or  for- 
feiture, when  the  action  is  given  to  an  individual,  or  to 
an  individual  and  the  Territory,  except  where  the  stat- 
ute imposing  it  prescribes  a  different  limitation. 

Foicrth — An  action  for  libel,  slander,  assault,  battery, 
-or  false  imprisonment. 

Fifth — An  action  upon  a  statute,  forfeiture  or  penalty 
to  the  people  of  this  Territory. 

Sixth — An  action  against  a  sheriff,  or  other  officer, 
for  the  escape  of  a  prisoner  arrested  or  imprisoned  on 
civil  process. 

Seventh — An  action  -on  an  open  account  for  goods, 
wares,  merchandise  sold  and  delivered. 

Eighth — An  action  for  any  article  charged  in  a  store 
account. 

Sec.  17.     In  an  action  brought  to  recover  a  balance  Action  to 
due  upon  a  mutual,  Jopen  and  current  account,    when  ance^of mu- 
there  have  been  reciprocal  demands  between  the  parties,  JUynJ^' 
the  cause  of  action  shall  be  deemed  to  have  accrued 
from  the  time  of  the  last  item  proved  in  the  account  on 
either  side. 

Sec.  18.     An  action  for  relief,  not  hereinbefore  pro-  Action  for 
vided  for,  must  be  commenced  within  four  years  after  providS 
the  cause  of  action  shall  have  accrued.  J°'*- . 

Sec.  19.     The  limitations  prescribed  in   this  act  shall   ofact  u^"^ 
iipply  to^actions  brought  in  the  name  of  the  Territory,  Terruory. 
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Action 
%vheu  deem- 
ed com- 
menced. 


Party  out  of 
Territory. 


Dieabilities 
of  plaintifi'. 


Death  of 
party  entit- 
tled   to  eue 
be'ore  time 
of  limita- 
tion ex- 
pires. 


Alien,  sub- 
ject of  hos- 
tile country 


or  for  the  benefit  of  the  Territory,  in  tlie  ^ialne  manner 
as  to  actions  brought  by  private  parties. 

Sec.  20.  An  action  shall  be  deemed  to  have  com- 
menced, within  the  meaning  of  this  act,  when  the  com- 
plaint has  been  tiled  in  the  proper  conrt,  and  summons 
issued  and  placed  in  the  hands  of  the  sheriff  of  the 
county,  or  other  person  authorized  to  serve  the  same. 

Sec.  21.  If,  when  the  cause  of  action  shall  accrue 
against  a  person,  he  is  out  of  the  Territory,  the  action 
may  be  commenced  within  the  term  herein  limited,  after 
his  return  to  the  Territory  ;  and  if,  after  the  cause  of 
action  sliall  have  accrued,  he  depart  from  the  Territory, 
the  time  of  his  absence  shall  not  be  part  of  the  time  lim- 
ited for  the  commencement  of  the  action. 

Sec.  22.  If  a  person  entitled  to  bring  an  action, 
othei*  than  ior  recovery  of  real  property,  except  for  a 
penalty  of  forfeiture,  or  against  a  slieriii"  or  other  officer 
foi'  an  escape,  be,  at  the  time  the  cause  of  action  accrued, 
either — 

First — Within  the  age  of  twenty-one  years ;  or. 

Second — Insane  ;  or. 

Third — Imprisoned  on  a  criminal  charge,  or  in  exe- 
cution under  a  sentence  of  a  criminal  court  for  a  term 
less  than  his  natural  life  ;  or, 

Fourtli — A  married  woman ;  the  time  of  such  disa- 
bility shall  not  be  a  part  of  tiie  time  Imiited  for  the  com- 
mencement of  such  action. 

Sec.  23.  If  a  person  entitled  to  bring  an  action  die 
before  the  expii-ation  of  the  time  limited  for  the  com- 
mencement thereof,  and  the  cause  of  action  survive,  an 
action  may  be  commenced  by  his  representatives,  after 
the  expiration  of  that  time  and  within  one  year  from 
his  deatli.  [f  a  person  against  whom  an  action  may  be 
brought,  die  before  the  expiration  of  the  time  limited 
for  the  commencement  thereof,  and  the  cause  of  action 
sui-vive,  an  action  may  be  commenced  against  his  exe- 
cutors or  administrators,  after  the  expiration  of  that 
time  and  within  one  year  after  the  issuino;  of  letters  tes- 
tamentary  or  of  administration. 

Sec.  24.  When  a  person  shall  be  an  alien,  subject  or 
citizen  of  a  country  at  war  with  the  United  States,  the 
time  of  the  continuance  of  the  war  shall  not  be  a  part  of 
the  period  limited  for  the  commencement  of  the  action; 
pro))ided^  howcDer^  that  m)tliing  in  this  section  shall  be 
so  construed  as  to  consider  any  citizen  or  person  of  any 
State  engaged  in  rebellion  against  the  llnited  States 
i>-overnment  as  an  alien. 
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Sec.  25*  If  an  action  shall  be  commenced  within  the 
time  prescribed  thereof,  and  a  judgment  therein  for  the 
plaintiff  be  reserved  on  appeal  of  the  plaintiff,  or  if  he 
die  and  the  cause  of  action  survive,  his  heirs  or  repre- 
sentatives may  commence  a  new  action  within  one  year 
after  the  reversal. 

Sec.  26.  When  the  commencement  of  an  action 
shall  be  stayed  by  injunction  or  statutory  prohibition, 
the  time  of  the  continuance. of  the  injunction  or  prohibi- 
tion shall  not  be  part  of  the  time  limited  for  the  com- 
mencement of  the  action. 

Sec  27.  JSTo  person  shall  avail  himself  of  a  disability 
unless  it  existed  when  his  right  of  action  accrued. 

Sec.  26.  When  two  or  more  disabilities  co-exist  at 
the  time  tlie  right  of  action  accrues,  the  limitation  shall 
not  attach  until  they  are  all  removed. 

Sec  29.  The  preceding  sections  of  this  act  shall  not 
affect  actions  against  directors  or  stockholders  of  a  cor- 
poration to  recover  a  penalty  of  forfeiture  imposed,  or 
to  enforce  a  liability  (treated  by  law ;  but  such  actions 
must  be  brought  within  three  years  after  the  discovery 
by  the  aggrieved  party,  of  the  facts  upon  which  the  pen- 
alty or  forfeiture  attached  or  the  liability  was  created. 

Sec  30.  'No  acknowledgment  of  promise  shall  be  suf- 
licent  of  a  new  continuing  contract,  whereby  to  take  the 
case  out  of  the  operation  of  this  statute,  unless  the  same 
be  contained  in  some  writing  signed  by  the  party  to  be 
charged  thereby. 

Sec  31.  When  the  right  of  action  has  accrued,  or 
shall  accrue  in  any  other  Territory  from  which  Idaho 
Territory  is  in  part  formed,  in  the  classes  of  cases  men- 
tioned in  section  sixteen  of  this  act,  the  time  of  com- 
mencing actions  shall  be  limited  in  the  respective  classes 
of  cases  as  prescribed  in  said  section,  but  the  period  of 
limitation  in  such  cases  shall  commence  at  the  time  of 
the  accruing  of  such  right  of  action  in  any  of  the  Terri- 
tories from  which  Idaho  Territory  is  in  part  formed, 
and  shall  run  continuously,  excepting  the  time  the  party 
may  have  been  absent  from  any  of  the  above  Territories. 
A  ritrht  of  action  shall  be  deemed  to  have  accrued  on  a 
judgment,  at  the  time  of  its  rendition. 

Sec  32.  An  action  upon  an'y  contract,  obligation,  or 
hability,  for  the  payment  of  money,  founded  upon  an 
instrument  of  writing  executed  out  of  this  Territory,  or 
any  other  Territory  from  which  this  Territory  is  in  part 
formed,  can  only  be  commenced  as  follows : 

i^m-^Within  one  year, when  more  than  two  or  less  than 
five  years  have  elapsed  since  the  cause  of  action  accrued. 

(41) 


Time  of 
limitation 
where  judg- 
ment re- 
versed. 


Commenc- 
ment  ol  ac- 
tion stayed 
by  injunc- 
tion. 


Disability 
must  exist, 
etc. 

Two  or 
more  diea- 
bilities. 


Not  to  ap- 
ply   to   ac 
tions  lor 
penalties 
against  offl 
cers  of  cor- 
porations, 
etc. 


Acknowl- 
edgment or 
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ise must  be 
In  writing 
to  be  valid. 


When  right 
of  action 
has  accrued 
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cuted out  of 
this  Terri- 
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Limitation 
laws  of  oth- 
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and  Terri- 
tories. 


Contracts 
niade  out  of 
this  Terri- 


tory. 


Sec.  33.  When  the  cause  of  action  has  arisen  in  any 
State  or  other  Territory  of  the  United  States,  or  in  a 
foreign  country,  and  by  the  laws  thereof  an  action  can- 
not be  maintained  against  a  person  by  reason  of  the 
lapse  of  time,  no  action  thereon  shall  be  maintained 
against  him  in  this  Territory. 

Sec.  34.  An  action  upon  any  judgment,  contract, 
obligation  or  liability,  for  the  payment  of  money  or 
damages,  obtained,  executed  or  made  out  of  this  Terri- 
tory ;  or  any  other  Territory,  from  which  this  Territory 
is  in  part  formed,  shall  only  be  commenced  within  three 
years  after  the  party  making  such  liability  shall  be  a 
resident  of  Idaho  Territory. 


Approved  Janua/ry  14,  1875. 
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Be  it  enacted  by  the  Legislative  Assembly  of  the 
Territory  of  Idaho  as  follows  : 


Section    1.  Conveyapce  by  deed. 

2.  Joint  deed  of  hueband  and  wife;  proviso. 

3.  When  and  how  married  woman  may  alone  execute  deed. 

4.  Conveyance  to  be  acknowledged. 

5.  Who  may  take  acknowledgments. 

f).  Acknowledgment  endorsed  on  the  conveyance. 

7.  Identity  of  party  to  be  known  or  proven. 

8.  Certificate,  what  to  contain. 

9.  Form  of  acknowledgment,  when  known. 

10.  Form,  when  proved. 

11.  Proof  of  execution,  by  whom. 

12.  Witness  to  be  personally  known,  or  proved. 

13.  No  certificate  granted  unless  the  identity  is  established. 

14.  Certificate  ol  proof  o!  execution,  what  to  contain. 

15.  Subscribing  witne-'fCb  must  be  dead,  or  cannot  be  had. 

16.  Coijditions  precedent  t  u  granting:  certificate  of  proof. 

17.  Subpoena  for  witness  to  prove  execution. 

18.  Compelling  attendance  of  witnesses. 

19.  Proof  of  execution,  may  be  recorded. 

20.  Conveyance  by  married  woman. 

21 .  Who  may  take  ackuowledgment  of  married  woman . 

22.  Acknowledgment  by  married  woman. 

23.  Certificate  of  acknowledgment  of  married  woman. 

24.  Conveyance  must  be  recorded. 

25.  Record  imparts  notice. 

26.  Unrecorded  conveyances  void  as  to  subsequent  purchasers, 

27.  Powers  of  attorney,  etc.   to  be  acknowledged  and  recorded. 

28.  Revocation  to  be  recorded. 

29.  Instruments,  acknowledged  and  recorded  to  be  read  in  evidence . 

30.  When  lost,  transcript  of  record  may  be  used  in  evidence. 

31.  Not  conclusive,  may  be  rebutted. 

32.  When  proof  taken  upon  oath  of  incompetent  witness. 

33.  Estate  acquired  subsequent  to   conveyance  thereof,  inures  ta 

benefit  of  grantee. 

34.  Person  out  of  poseession,  may  convey  his  interest , 
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Section  35.    Real  estate  defined. 
3t).    Convey  and  defined. 

37.  Personal  entry  of  satisfaction  ormorto;age. 

38.  Entry  of  satisfaction  upon  certificate  presented. 

39.  Certificate  of  satisfaction  to  be  recorded. 

40.  Mortgage  liable  for  refusing  to  give  certificate  of  discharge, 

41.  Conveyances  heretofore  made. 

42.  Conveyances  notafi'ected  by  this  act. 

43.  Tenancy  in  common. 

44.  Heirs,  etc.  not  necessary;  all  the  estate  passes  unless  expressly 

excepted. 
In  remainder  estate,  "heirs"  or  "issue'"  construed. 
Future  estate,  how  defeated 
47.  Contingent  remainder,  issue  born  after  the  same  as  in  life-time 
of  father. 
No  attornment  necessary. 
Attornment  to  stranger  void. 
Liability  of  heirs  on  covenants  of  title. 
"Grant,"  "bargain"  and  "sell"  construed. 
Instruments  heretofore  recorded  to  impart  notice. 


45. 
4«. 


48. 
49. 
50. 
51. 
52 


Conveyance 
by  deed. 


Joint  deed 
of  husband 
and  wife. 


When    and 
how  mar- 
ried 5vom£n 
may  alone 
execute 
deed. 


Sec.  1.  Conveyances  of  land,  or  of  any  estate,  or  in- 
terest therein,  may  be  made  by  deed  signed  by  the  per- 
son  from  whom  the  estate  or  interest  is  intended  to  pass, 
being  of  lawful  age,  or  by  his  lawful  agent  or  attorney, 
and  acknowledged  or  proved  and  recorded,  as  hereinaf- 
ter directed. 

Sec  2.  A  husband  and  wife  may,  by  their  joint 
deed,  convey  the  real  estate  of  the  wife  in  like  manner 
as  she  might  do  by  her  separate  deed  if  she  were  un- 
married, provided,  that  a  married  woman  of  legal  age, 
shall  have  power  to  convey  and  transfer  lands  or  any 
estate  or  interest,  therein  vested  in  or  held  by  her  in  her 
own  right,  as  fully  and  perfectly  as  she  might  or  could 
do  if  single  or  unmarried,  jprovided,  further,  that  the 
husband  of  such  married  woman  be  not,  and  for  one 
year  next  preceding  the  execution  of  the  instrument  of 
conveyance  by  the  wife,  has  not  been  honafide  residing 
in  this  Territory, 

Sec.  3.  The  execution  of  an  instrument  of  convey- 
ance by  a  married  woman,  independent  of  her  husband, 
as  provided  in  the  preceding  section,  shall  be  acknowl 
edged  before  the  district  judge  of  the  county  in  which 
the  lands  described  in  the  conveyance  are  located ;  and 
the  judge  taking  such  acknowledgement,  shall,  before 
he  certify  the  same,  be  satisfied  by  the  oaths  of  at  least 
two  credible,  disinterested  citizens  of  this  Territory, 
that  the  husband  of  such  married  w^oman  does  not,  and 
for  one  year  next  preceding  the  day  of  acknowledge 
ment  has  not  resided  in  this  Territory,  wdiich  fact,  and 
the  name  of  the  witnesses  by  whom  the  same  was  proved, 
shall  be  recited  in  the  certificate  of  acknowl edo'inent. 
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Sec.  4r.     Every  conveyance  in  writing  whereby  any   conveyance 
real  estate  is  conveyed  or  may  be  effected,  shall  be   ac-   knSwfedg- 
knowledged  or  proved  and  certified  in  the  manner  here-  ^^' 
in  after  provided. 

Sec.  5.     The   proof   or   acknowledgement   of   every  who  may 
conveyance  affecting   any  real  estate,  shall  be  taken  by   S^oViedg- 
some  one  of  the  following  officers :  ments.- 

First — If  acknowledged  or  proved  within  this  Ter- 
ritory, by  some  judge  or  clerk  of  a  court,  having  a  seal 
or  some  notary  public  or  justice  of  the  peace  of  the         ^ 
proper  county. 

Second — If  acknowleged  or  proved,  without  this  Ter- 
ritory, and  within  the  United  States,  by  some  judge  or 
clerk  of  any  court  of  the  United  States,  or  of  any  State 
or  Territory,  having  a  seal,  or  by  any  commissioner  ap- 
pointed by  the  Governor  of  this  Territory  for  that  pur- 
pose. 

Third — If  acknowledged  or  proved  without  the 
United  States  by  some  judge  or  clerk  of  any  court  of 
any  State,  Kingdom  or  Empire,  having  a  seal,  or  by 
any  notary  public  therein,  or  by  any  minister,  commis- 
sioner, or  consul  of  the  United  States  appointed  to  re- 
side therein. 

Sec.  6.     Every  officer  that  shall  take  the  proof  or  ac-  Acknowi- 
knowledgement  of  any  conveyance  effecting   any    real  Indorsed  on 
estate,   shall   grant  a  ^certificate  thereof,  and  cause  such  ance^°^^^^" 
'•ertificate  to  be  endorsed  or  annexed  to  such   convey- 
ance; such  certificate  shall   be,  when   granted   by  any 
judge  or  clerk,  under  the  hand  of  such  judge  or  clerk, 
and  the  seal  of  the  court ;  when  granted  by  any  officer 
who  has  a  seal  of  office,  under  the  hand  and  official   seal 
of  such  officer. 

Sec  7.     '^o    acknowledgment    of    any   conveyance  identity  of 
whereby  any  real  estate  is  conveyed,  or  may  be   efl'ected  known  or  ^ 
shall  be  taken  unles  the  person  offering  to  make  such  p^^^^^^- 
acknowledgment  shall  be  personally  known  to  the  of- 
ficer taking  the  same,  to  be  the  person  whose  name  is 
subscribed  to   such   conveyance   as  a  party   thereto,  or 
shall  be  proved  to  be  such  by  the  oath  or  affirmation  of 
a  credible  witness. 

Sec  8.  The  certificate  of  acknowledgment  shall  certificate, 
state  the  fact  of  acknowledgment,  and  that  the  person  JJJSain. 
making  the  same  was  personally  known  to  the  officer 
granting  the  certificate,  to  be  the  person  whose  name  is 
subscribed  to  the  conveyance  as  a  party  thereto,  or  was 
proved  to  be  such  by  the  oath  of  affirmation  of  a  cred- 
ible witness  whose  name  shall  be  inserted  in  the  cer- 
tificate. 
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Sec..  9.     Such  certificate  shall  be  substantially  in  the 


Form  of  ac- 

knowledg-       r   ^^         •  n  .  'a. 

ment,  when    loHownig  lOrm  tO  Wit : 

known. 

Territory  of  Idaho, 

County  of 

On  this davof A.D.18 


ss 


— personal!  yanpeared 
before  me,  a  notary  public,  (judge  or  other  officer  as  the 
case  may  be)  in  and  for  the  said  county,  A.  B.,  personally 
known  to  me  to  be  the  person  described  in,  and  who  exe- 
cuted the  foregoing'  instrument,  and  who  acknowledged  to 
me  that  he  executed  the  same  freely  and  voluntarilly,  and 
for  the   use  and  purposes  therein  mentioned. 


Form, when 
proved. 


Pi  oof  of  ex- 
ecution, by 
whom. 


Witness  to 
be   person- 
ally  know 
or  proved. 


No    certifi- 
cate  graat- 
ed,  unless 
identity  es- 
tablished. 


Certificate 
of    proot  of 
execution, 
what  to 
Contain. 


Sec.  10.  When  the  grantor  is  unknown  to  the  judge 
or  other  officer,  taking  the  acknowledgement,  the  cer- 
tiiicate  may  be  in  the  following  form,  to  wit : 


Territory  of  Idaho 

County  of 

On  this  — day  of A.  D 


ss 


18- 


per son  ally  ap' 


pearod  before  me,  a  notary  public  (judge  or  other  officer), 
in  and  for  said  county.  A.  B.,  satisfactorily  proved  to  me 
to  be  the  person  described  in,  and  who  executed  the  within 
conveyance,  by  the  oath  of  C.  D.,  a  competent  and  credible 
witness  for  that  purpose,  by  me  duly  sworn,  and  he,  the 
said  A.  B.,  acknowledged  that  he  executed  the  same  freely 
and  voluntarily,  for  the  uses  and  purposes  tljerein  men- 
tioned. 

Sec.  11.  The  proof  of  the  execution  of  cny  convey- 
ance whereby  any  real  estate  is  conveyed  or  may  he  ef- 
fected, shall  be : 

First — By  the  testimony  of.  a  subscribing  witness,  or, 

Second — When  all  the  subscribing  witnesses  are  dead 
or  cannot  be  had,  by  evidence  of  the  hand  writing  of 
the  party,  and  of  at  least  one  subscribing  witness. 

Sec.  12.  No  proof  of  a  subscribing  witness  shall  be 
taken  unless  such  witness  shall  be  personally  known  to 
the  officer  taking  the  proof,  to  be  the  person  whose 
name  is  subscribed  to  the  conveyance  as  a  witness 
thereto,  or  shall  be  proved  to  be  such  by  the  oath  or  af- 
tirmation  of  a  credible  person. 

Sec.  13.  No  certificate  of  such  proof  shall  be  granted 
unless  such  subscribing  wellness  shall  prove  that  the  per- 
son whose  name  is  subscribed  thereto  as  a  party,  is  the 
person  described  in,  and  who  executed  the  same, 
that  such  person  executed  the  conveyance,  and  such 
witness  subscribed  his  name  thereto  as  a  witness  thereof. 

Sec.  14.  The  certificate  of  such  proof  shall  set  forth 
the  following  matters : 

First — The  fact  that  such  subscribing  witness  was 
known  to  the  officer  grantmg  the  certificate,  to  be  the 
person  whose  name  is  subscribed  to  such  conveyance  as  a 
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witness  thereto,  or  was  proved  to  be  sncli  by  oath  or  affir- 
mation of  a  witness,  whose  name  shall  be  inserted  in 
the  certificate. 

Second — The  proof  given  by  such  witness  of  the 
execution  of  such  conveyance,  and  of  the  facts  that  the 
person  whose  name  is  subscribed  to  such  conveyance  as 
a  party  thereto,  is  the  person  whose  name  is  subscribed 
to  such  conveyance  as  a  party  thereto,  and  is  the  person 
who  executed  the  same,  and  that  such  witness  subscribed 
his  name  to  such  conveyance  as  a  witness  thereof. 

Sec.  15.  No  proof  of  evidence  of  the  hand  writing 
of  the  party,  and  of  a  subscribing  witness,  shall  be  taken 
unless  the  officer  taking  the  same  shall  be  satisfied  that 
all  the  subscribing  witnesses  to  such  conveyance  are 
dead,  or  cannot  be  had  to  prove  the  execution  thereof. 

Sec.  16.  I^o  certificate  of  such  proof  shall  be  granted 
unless  a  competent  and  credible  witness  shall  state  on 
oath  or  affirmation  that  he  personally  knew  the  person 
whose  name  is  subscribed  thereto  as  a  party,  w^ell  knew 
his  signature,  (stating  his  means  of  knowledge),  and  be- 
lieves the  name  of  the  person  subscribed  thereto  as  a 
party  was  subscribed  by  such  person ;  nor  unless  a  com- 
petent and  credible  witness  shall  in  like  manner  state 
that  he  personally  knew  the  person  whose  name  is  sub- 
scribed to  such  conveyance  as  a  witness,  well  knew  his 
signature  (and  stating  his  means  of  knowledge),  and  be- 
lieves the  name  subscribed  thereto  as  a  witness  was 
thereto  subscribed  by  such  person. 

Sec.  17.  Upon  the  application  of  any  grantee  in  any 
conveyance  required  by  this  act  to  be  recorded,  or  by 
any  person  claiming,  under  such  grantee,  verified  under 
the  oath  of  the  applicant,  thai  any  witness  to  such  con- 
veyance residing  in  the  county  where  such  application 
is  made,  refuses  to  appear  and  testify  touching^  the  exe- 
cution thereof,  and  that  such  conveyance  cannot  be 
proved  without  his  evidence,  any  officer  authorized  to 
take  the  acknowledgment  for  proof  of  such  conveyance, 
may  issue  a  subpoena  requiring  such  witness  to  appear 
before  such  officer,  and  testify  touching  the  execution 
thereof. 

Sec.  18.  Every  person  who,  being  served  with  a 
subpoena,  shall,  without  reasonable  excuse,  refuse  or 
neglect  to  appear,  or  appearing  shall  refuse  to  answer 
upon  oath  touching  the  matter  aforesaid,  shall  be  liable 
to  the  party  injured  in  the  sum  of  one  hundred  dollars, 
and  for  such  damages  as  may  be  sustained  by  him  on 
account  of  such  neglect  or  refusal,  and  may  also  be  com- 
mitted to  prison  by  the  judge  of  some  court  of  record, 
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there  to  remain,  without  bail,  until  he  shall  submit  to 
answer  upon  oath  as  aforesaid ;  but  no  person  shall  be 
required  to  attend  who  resides  out  of  the  county  in 
wliich  the  proof  is  to  be  taken,  unless  his  reasonable  ex- 
penses be  first  tendered. 

Sec.  19.  A  certificate  of  the  acknowledgment  of  any 
conveyance,  or  of  the  proof  of  the  execution  thereof,  as 
provided  in  this  act,  signed  by  the  ofhcer  taking  the 
same  and  under  the  seal  of  the  officer,  shall  entitle  such 
conveyance,  with  the  certificate  or  certificates  as  afore- 
said, to  be  recorded  in  the  otiice  of  the  recorder  of  any 
county  in  this  Territory. 

Sec.  20.  A  married  woman  may  conve^^  any  of  her 
real  estate  by  any  conveyance  thereof  executed  and  ac- 
knowledsred  bv  herself  and  her  husband,  and  certified  in 
the  manner  provided,  by  the  proper  officer  taking  the 
acknowledgmen  t. 

Sec.  21.  Any  officer  aiithoiized  by  this  act  to  take 
the  proof  or  acknowledgment  of  any  conveyance  where- 
by any  real  estate  is  conveyed  or  may  be  effected,  may 
take  and  certify  the  acknowledgment  of  a  married 
woman  to  any  such  conveyance  of  real  estate. 

Sec.  22.  No  such  acknowledgment  shall  be  taken 
unless  such  married  woman  shall  be  personally  known  to 
the  officer  taking  the  same,  to  be  the  person  whose  name 
is  subscribed  to  such  conveyance,  as  a  party  thereto,  or 
shall  be  proved  to  be  such  by  a  credible  witness,  nor  un- 
less such  married  woman  shall  be  made  acquainted  with 
the  contents  of  such  conveyance,  and  shall  acknowledge, 
on  examination  apart  from  and  without  the  hearing  of 
her  husband,  that  she  executed  the  same  freely  and  vol- 
untarily, without  fear  or  compnlsion,  or  under  influence 
of  her  husband,  and  that  she  does  not  wish  to  retract  the 
execution  of  the  same. 

Sec.  23.  The  certilieate  shall  be  in  the  form  hereto- 
fore given,  and  shall  set  forth  that  such  married  woman 
w^as  personally  known  to  the  officer  granting  the  same, 
to  be  the  pei'son  whose  name  is  subscribed  to  such  con- 
veyance as  a  party  thereto,  or  was  proved  to  be  such  by 
a  credible  witness,  whose  name  shall  be  inserted  in  the 
certificate,  and  that  she  was  made  acquainted  with  the 
contents  of  such  conveyance  and  acknowledged  on  ex- 
amination, apart  from  and  w^ithout  the  hearing  of  her 
husband,  that  she  executed  the  same  freely  and  volun- 
tarily, without  fear  or  compulsion,  or  under  influence  of 
her  husband,  and  that  she  does  not  wish  to  retract  the 
execution  of  the  same.     Everv  certificate  which  substan- 
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tially  conforms  to  the  requirements  of  this  act  shall  be 
valid. 

Sec.  24.     Every  conveyance  of  real  estate,  and  every  conveyance 

*  •^      must  DG  rG* 

instrument  of  writing  setting  forth  an  agreement  to  con-  corded, 
vey  any  real  estate  or  whereby  any  real  estate  may  be 
effected,  proved,  acknowledged,  and  certified  in  the 
manner  prescribed  in  this  act,  to  operate  as  notice  to 
third  persons,  shall  be  recorded  in  the  office  of  the  re- 
corder of  the  county  in  which  such  real  estate  is  situated, 
but  shall  be  valid  and  binding  between  the  parties  there- 
to witliout  such  record.  pfrTs'^no-'^' 

Sec.  25.  Every  such  conveyance  and  instrument  in 
writing,  acknowledged  or  proved  and  certified,  and  re- 
corded in  the  manner  prescribed  in  this  act,  shall,  from 
the  time  of  tiling  the  same  with  the  recorder  for  record, 
impart  notice  to  all  persons  of  the  contents  thereof,  and 
subsequent  purchasers  and  mortgagees  shall  be  deemed  unrecorded 
to  purchase  and  take  with  notice.  conveyan- 

J  ces  void  as 


to  subse- 


Sec.  26.     Every  conveyance  of  real  estate  within  this  quent 


pur- 


Territory,  hereafter  made,   which  shall  not  be  recorded  erasers 
as  provided  for  in  this  act,  shall  be  void  as  againt  any 
subsequent  purchaser,  in  good  faith,  and  for  a  valuable 
consideration,   of  the  same  real   estate  or  any  portion 
thereof,  where  his  own  conveyance  shall  be  first  duly  ^oj[.^^|  of 
recorded.  etc.,  to  be 

.  acknowl- 

Sec.  27.  Every  power  of  attorney,  or  other  mstru-  edged  and 
ment,  in  writing,  containing  the  powder  to  convey  any 
real  estate  as  agent  or  attorney  for  the  owner  thereof,  or 
to  execute  as  agent  or  attorney  for  another,  any  con- 
veyance whereby  any  real  estate  is  conveyed  or  may  be 
effected,  shall  be  acknowledged  or  proved,  and  certified 
and  recorded  as  other  conveyances  whereby  any  real  es- 
tate is  conveyed  or  effected,  are  required  to  be  acknowl- 
edged or  proved,  and  certified  and  recorded. 

Sec.  28.  'No  such  power  of  attorney,  or  other  instru-  j^g^ocation 
ment,  certified  and  recorded  in  the  manner  prescribed  to  be  re- 
in the  preceding  section,  shall  be  deemed  to  be  revoked 
by  any  act  of  the  party  by  whom  it  was  executed,  until 
the  instrument  containing  such  revocation  shall  be  de- 
posited for  record  in  the  same  office  in  which  the  instru- 
ment containing  the  power  is  recorded. 

Sec.  29.     Every  conveyance,  or  other  instrument  con-  instru- 
veying  or  effecting  real  estate,  which  shall  be  acknowl-  knowiedg- 
edged,  or  proved,  and  certiffed  as  hereinafter  prescribed,  cord^ed^to^" 
may,  together  with  the  certificate  of  acknowledgment  of  Jj^/g^^^g  ^" 
proof,  be  read  in  evidence  without  further  proof. 
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Sec.  30.  When  any  such  conveyance,  or  instrument^ 
is  acknowledged,  or  proved,  certified  and  recorded  in 
the  manner  herein  prescribed,  and  it  shall  be  shown  to 
the  court  that  such  conveyance  or  instrument  is  lost,  or 
not  within  the  pov,'er  of  the  party  wishing  to  use  the 
same,  the  record  thereof,  or  the  transcript  of  such  record, 
certified  by  the  Tecorder,  under  the  seal  of  his  office, 
may  be  read  in  evidence  without  further  proof. 

Sec.  81.  Neither  the  certificate  of  the  acknowledg- 
ment, nor  of  the  proof  of  any  such  conveyance  or  instru- 
ment, nor  the  record,  nor  the  transcript  of  the  record  of 
such  conveyance  or  instrument,  shall  be  conclusive,  but 
the  same  may  be  rebiTtted. 

Sec  32.  If  the  party  contesting  the  proof  of  any 
such  conveyance  or  instrument,  shall  make  it  appear 
that  any  such  proof  was  taken  upon  the  oath  of  an  in- 
competent witness,  neither  such  conveyance  or  instru- 
ment, nor  the  record  thereof,  shall  be  received  on  evi- 
dence, until  established  by  other  competent  proof. 

Sec  33.  If  any  person  shall  convey  any  real  estate 
by  conveyance  purporting  to  convey  the  same  in  fee 
simple  absolute,  and  shall  not  at  the  time  of  such  con- 
veyance have  the  legal  estate  in  such  real  estate,  but 
shall  afterwards  acquire  the  same,  the  legal  estate  sub- 
sequently acquired,  shall  immediately  pass  to  the 
grantee  and  such  conveyance  shall  be  valid  as  if  such 
legal  estate  had  been  in  the  grantor  at  the  time  of  the 
conveyance. 

Sec  34.  Any  person  claiming  title  to  any  real  es- 
tate, may,  notwithstanding  there  may  be  an  adverse 
possession  thereof,  sell  and  conve}^  his  interest  therein  in 
the  same  manner  and  with  the  same  effect  as  if  he  was 
in  actual  possession  thereof. 

Sec  35.  The  term  "real  estate,"  as  used  in  this  act, 
shall  be  construed  as  co-extensive  in  meaning  with  lands, 
tenements,  heridetaments,  and  possessary  titles  to  public 
lands  in  this  Territory. 

Sec.  36.  The  term  "conveyance,"  as  used  in  this  act, 
shall  be  construed  to  embrace  every  instrument  in  writ- 
ing by  which  any  real  estate,  or  interest  in  real  estate, 
is  created  alienated,  mortgaged,  or  assigned,  except  wills, 
leases  for  a  term  not  exceeding  one  year,  and  executing 
contracts  for  the  sale  or  purchase  of  lands. 

Sec  37.  Any  mortgage  that  has  been  or  may  here- 
after be  recorded,  may  be  discharged  by  an  entry  in  the 
margin  of  the  record  thereof,  signed  by  the  mortgagee, 
or  his  personal  representative  or  assignee,  acknowledg- 
ing the  satisfaction  of  the  mortgage,  in  the  presence  of 
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the  recorder,  or  liis  deputy,  who  shall  subscribe  the  same 
as  a  witness  ;  such  entry  shall  have  the  same  elfect  as  a 
deed  of  release  duly  acknowledged  and  recorded. 

Sec.  38.  Any  mortgage  shall  also  be  discliarged  upon 
the  record  thereof,  by  the  recorder  in  wdiose  custody  it 
shall  be,  wlienever  there  shall  be  presented  to  him  a  cer- 
titicate  executed  by  the  mortgagee,  his  personal  repre- 
sentative or  assignee,  acknowledged,  or  proved,  and  cer- 
tified as  hereinbefore  prescribed  to  entitle  a  conveyance 
to  be  recorded,  specifying  that  such  mortgage  has  been 
paid,  or  otherwise  satisfied  or  discliarged. 

Sec.  39.  Every  such  certificate,  and  the  proof  and 
acknowledgment  thereof,  shall  be  recorded  at  full  length, 
and  a  reference  shall  be  made  to  the  book  containing 
such  record  in  the  minutes  of  the  discharge  of  such 
mortgage,  made  by  the  recorder  upon  the  margin  of  the 
record  thereof. 

Sec.  40.  Any  mortgagee  or  his  personal  representa- 
tive or  assignee,  as  the  case  may  be,  after  a  full  perfor- 
mance of  the  conditions  of  the  mortgage,  whether  be- 
fore or  after  a  breach  thereof,  who  shall,  for  the  space  of 
seven  days  after  being  thereto  requested,  refuse  or  neg- 
lect to  execute  and  acknowledge  a  certificate  of  discharge 
or  release  thereof,  shall  be  liable  to  the  mortgagor,  his 
heirs  or  assigns,  in  the  sum  of  one  hundred  dollars,  and 
also  for  all  actual  damages  occasioned  by  such  neglect  or 
refusal. 

Sec.  41.  All  conveyances  of  real  estate  heretofore 
made  and  acknowledged,  or  proved,  according  to  the 
laws  in  force  at  the  time  of  such  making  and  acknowl- 
edgment or  proof,  shall  have  the  same  force  as  evidence, 
and  be  recorded  in  the  same  manner  and  with  like  effect 
as  conveyances  executed  and  acknowledged  in  pursuance 
of  this  act. 

Sec.  42.  The  legality  of  the  execution,  acknowledg- 
ment, proof,  form,  or  record  of  any  conveyance  or  other 
instrument  heretofore  made,  executed,  acknowledged, 
proved  or  recorded,  shall  not  be  affected  by  anything 
contained  in  this  act,  but  shall  depend  for  its  validity  or 
legality  upon  the  laws  then  existing  and  in  force. 

Sec.  43.  Every  interest  in  real  estate,  granted  or 
devised  to  two  or  more  persons  other  than  executors  or 
trustees,  as  such,  shall  be  a  tenancy  in  common,  unless 
expressly  declared  in  the  grant  or  devise  to  be  other- 
wise. 

Sec.  44.  The  term  "heirs,"  or  other  words  of  inheri- 
tance, shall  not  be  necessary  to  create  or  convey  an  es- 
tiite  in  fee  simple,  and  every  conveyance  of  any  real 
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estate,  hereafter  executed,  shall  pass  all  the  estate  of  the 
grantor,  unless  the  intent  to  pass  a  less  estate  shall  ap- 
pear by  express  terms,  or  be  necessarily  implied  in  the 
terms  of  the  grant. 

Sec.  45.  Where  a  remainder  in  lands  or  tenements, 
goods  or  chattels,  shall  be  limited  by  deed,  or  otherwise, 
to  take  effect  on  the  death  of  any  person  without  heir  or 
heirs  of  his  or  her  body,  or  without  issue,  the  words 
"heirs"  or  "issue"  shall  be  construed  to  mean  heirs  or 
issue  living  at  the  death  of  the  person  named  as  ances- 
tor. 

Sec.  46.  A  future  estate,  depending  on  the  contin- 
gency of  the  death  of  any  person  w^ithout  heirs  or  issue, 
or  children,  shall  be  defeated  by  the  birth  of  a  posthu- 
mous child  of  such  person  capable  of  taking  by  descent. 

Sec.  47.  When  an  estate  shall  by  any  conveyance  be 
limited  in  remainder  to  the  son  or  daughter,  or  issue,  or 
to  the  use  of  the  son  or  daugliter,  or  issue  to  be  begot- 
ten, such  son,  daughter,  oV  issue  born  after  the  decease 
of  his  or  her  father,  shall  take  the  estate  in  the  same 
proportion  and  in  the  same  manner  as  if  he  or  slie  had 
been  born  in  the  lifetime  of  the  father,  although  no  es- 
tate shall  have  been  created  or  conveyed  to  support  the 
contingent  remainder  after  his  death. 

Sec  48.  Grants  of  rents,  or  of  reversions  or  remain- 
ders, shall  be  good  and  effectual  without  attornment  of 
the  tenants,  but  no  tenant  wdio,  before  notice  of  the 
grant,  shall  have  paid  rent  to  the  grantor  shall  suffer 
any  damage  thereby. 

Sec.  49.  The  attornment  of  a  tenant  to  a  stranger 
shall  be  void  unless  it  be  with  the  consent  of  the  land- 
lord of  such  tenement,  or  in  pursuance  to  or  in  conse- 
quence of  a  judgment  or  decree  of  some  court  of  compe- 
tent jurisdiction. 

Sec.  50.  Lineal  or  collateral  warrantees  with  all  tlieir 
incidents  are  abolished,  but  the  heirs  and  devisees  of 
every  person  who  shall  have  made  any  covenant  or 
agreement  in  reference  to  the  title  of,  in,  or  to  any  real 
estate,  sliall  be  answerable  upon  such  covenant,  or  agree- 
ment, to  the  extent  of  the  land  descended  or  devised  to 
them  in  the  case  and  in  the  manner  prescribed  by  law. 

Sec  51.  The  words  "grant,"  "bargain"  and  "sell," 
in  all  conveyances  hereafter  made,  in  and  by  which  any 
estate  of  inheritance,  posse=^sory  title  or  fee  simple  is  to 
be  passed,  shall,  unless  restrained  by  express  terms  con- 
tained in  such  conveyances,  be  construed  to  be  the  fol- 
lowing express  covenants,  and  none  other,  on  the  part  of 
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the  grantor,  for  himself,  his  heirs,  to  the  grantee.''  his 
heirs  and  assigns : 

First — That  previons  to  the  time  of  the  execution  of 
such  conveyance,  the  grantor  has  not  conveyed  the  same 
real  estate,  or  any  right,  title,  or  interest  therein,  to  any 
person  other  than  the  grantee. 

Second — That  such  real  estate  is,  at  the  time  of  the 
execution  of  such  conveyance,  free  from  encumbrances, 
done,  made,  or  suffered  by  the  grantor,  or  any  person 
claiming  under  him ;  and  such  covenants  may  be  sued 
upon  in  the  same  manner  as  if  they  had  been  expressly 
inserted  in  the  conveyance. 

S^^x.  52.     All  instruments  of  writing:  mentioned  in  in^tru- 

1  •  •     1   •        1  1        1         r  If!        nients  here- 

this  act,  now  copied  m  the  proper  books  oi  record  oi  the  totore  re- 
several  counties  in  this  Territory,  acknowledged  and  re-  impart  no 
corded  in  accordance  with  the  laws  in  force  and  effect  at  ^^^®- 
the  time  such  instruments  were  so  acknowledged  and  re- 
corded, shall,  after  the  passage  of  this  act  be  deemed  to 
impart  to  subsequent  purchasers  and  encumbrancers,  and 
all  other  persons  whomsoever,  notice  of  all  such  deeds, 
mortgages,  powers  of  attorney,  or  other  instruments  so 
far  as  to  the  extent  the  same  may  be  found  recorded, 
copied,  or  noted  in  the  said  books  of  record. 


Appboved  Ja/nuary  12,  1875. 
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J3e  it  enacted  by  the  Legislative  Assziyxbly  of  the 
Territory  of  Idaho  as  follows  : 


Section    1.  Fraudulent  conveyances  void  etc. 

2.  Qualification  of  last  section. 

3.  Conveyances  with  power  ol  revocation  void,  etc. 

4.  Conveyances  by  one  authorized  to  revoke  fornier  grants . 

5.  Explanation  of  the  two  last  sections. 

6.  Requisite  to  convey  certain  interests  in  lands. 

7.  Qualification  of  last  section. 

8.  Of  contracts  to  lease  or  sell  land. 

9.  Same. 

10.  Powers  of  courts  of  equity . 

11.  Personal  property,  certain  transfers  of,  yoid. 

12.  Certain  agreements  to  be  in  writing. 

13.  Contracts  for  sale  of  personal  property. 

14.  Sales  at  auction, 

15.  Delivery  and  possession  necessary  to  certain  traneiers  of  goods, 

etc. 

16.  Who  to  be  deemed  creditors. 

17.  Agents  may  transfer. 

18.  CuuYcyauces,  to  hinder  or  delay  creditors  void. 

19.  Conveyances  void  as  to  heirs,  etc. 

20.  Rules  applicable  to  cases  under  this  chapter. 

21.  As  to  purchasers. 

22.  Terms,  and  construction  of. 

23.  Term  conveyance,  defined. 

Fraudulent  SECTION  1.  Everj  Conveyance  of  any  estate  or  inter- 
ces  void°etc  ^^t  in  lands  or  the  rents  and  profits  of  lands,  and  every 
charge  upon  lands,  or  upon  the  rents  and  profits  thereof, 
made  or  created  with  the  intent  to  defraud  prior  or  sub- 
sequent purchasers,  for  a  valuable  consideration  of  the 
same  lands,  rents,  or  profits,  as  against  such  purchasers, 
shall  be  void.  * 
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Qualifica- 
tion of  last 
section. 


Conveyan- 
ces with 
power  of 
revocation 
void  etc. 


Conveyan- 
ces by   one 
authorized 
to  revoke 
former 
grants. 


Sec.  2.  No  such  conveyance  or  charge  shall  be 
deemed  fraudulent  in  favor  of  a  subsequent  purchaser 
who  shall  have  legal  notice  thereof  at  the  time  of  such 
purchase,  unless  it  shall  appear  that  the  grantee  in  such 
conveyance,  or  person  to  be  benefitted  by  such  charge 
was  privy  to  the  fraud  intended. 

Sec.  3.  Every  conveyance  or  charge  of  or  upon,  any 
estate  or  interest  in  lands  containing  any  provisions  for 
revocation,  determination  or  alteration  of  such  estate  or 
interest  or  any  part  thereof,  at  the  will  of  the  grantor, 
shall  be  void  as  against  subsequent  purchasers  from  said 
grantor,  for  a  valuable  consideration  of  any  estate  or  in- 
terest so  liable  to  be  revoked,  or,  determined,  although 
the  same  be  not  directly  revoked,  determined  or  altered 
by  such  grantor  by  virtue  of  the  power  reserved  or  ex- 
pressed in  such  prior  conveyance  or  charge. 

Sec  4.  Where  a  power  to  revoke  a  conveyance  of 
lands,  or  the  rents  and  profits  thereof,  and  to  re-convey 
the  same,  shall  be  given  to  any  person  other  than  the 
grantor  in  such  conveyance,  and  such  person  shall  there- 
after convey  the  same  lands,  rents  and  profits  to  a  pur- 
chaser for  a  valuable  consideration,  such  subsequent  con- 
veyance shall  be  valid  in  the  same  manner  and  to  the 
same  extent  as  if  the  power  of  revocation  were  recited 
therein,  and  the  intent  to  revoke  the  former  conveyance 
expressly  declared. 

Sec  5.  If  a  conveyance  to  a  purchaser  under  either 
of  the  two  last  preceding  sections  shall  be  made  before 
the  person  making  the  same  shall  be  entitled  to  execute 
his  power  of  revocation,  it  shall  nevertheless  be  valid 
from  the  time  the  powder  of  revocation  shall  actually 
vest  in  such  person,  in  the  same  manner  and  to  the  same 
extent  as  if  then  made. 

Sec  6.     No  estate  or  interest  in  lands  other  than  for  Kequisites 

to  convcv 

leases,  for  a  term  not  exceeding  one  year,  nor  any  trust  certain  in- 
or  power  over  or  concerning  lands,  or  m  any  manner  re-  lande. 
lating  thereto,  shall  hereafter  be  created,  granted,  as- 
signed, surrendered,  or  declared,  unless  by  act  or  opera- 
tion of  law,  or  by  deed  or  conveyance  in  writing,  sub- 
scribed by  the  party  creating,  granting,  assigning,  sur- 
rendering or  declaring  the  same,  or  by  his  lawful  agent 
thereunto  authorized  by  writing. 

Sec  7.     The  preceding  section  shall  not  be  construed  Quaiiflca- 
to  afiect  in  any  manner  the  power  of  a  testator  in  the  smion. 
disposition  of  his  real  estate,  by  a  last  will  and  testa- 
ment, nor  prevent  any  trust  arising  or  being  extinguished 
by  operation  of  law. 
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Of  con- 
tracts to 
le^ee  or 
sell  laud. 


Same. 


Powers  of 
courts  of 
equity. 


Personal 

property, 
certain 
transfers 
of,  void. 


Certain 
agreements] 
to  be  in 
writing. 


Contracts 
for  sale  of 
eperonal 
property. 


Sales  at 
auction. 


Sec.  8.  Every  contract  for  tlie  leasing  for  a  longer 
term  than  one  year,  or  for  the  sale  of  any  lands  or  inter- 
est in  lands,  shall  be  void,  nnless  the  contract  or  some 
note  or  memorandum  thereof,  expressing  the  considera- 
tion, be  in  writing,  and  be  subscribed  by  the  party  by 
whom  the  lease  or  sale  is  to  be  made. 

Sec  9.  Every  instrument  required  to  be  subscribed 
by  any  person  mentioned  in  the  last  preceding  section, 
may  be  subscribed  by  the  agent  of  the  party  lawfully 
authorized. 

Sec.  10.  Nothing  contained  in  this  act  shall  be  con- 
strued to  abridge  the  power  of  the  courts  to  compel  the 
specific  performance  of  such  agreements. 

Sec.  11.  All  deeds  of  gift,  all  conveyances,  and  all 
transfers  or  assignments,  verbal  or  written,  of  goods, 
chattels  or  things  in  action,  made  in  trust  for  the  use  of 
the  person  making  the  same,  shall  be  void  as  against  the 
creditors  existing  or  subsequent  of  such  person. 

Sec.  12.  In  the  following  cases,  any  agreement  shall 
be  void,  unless  such  agreement  or  some  note  or  memo- 
randum thereof  expressing  the  consideration  be  in  writ- 
ing, and  subcribed  by  the  party  charged  therewith  : 

I^irst — Every  agreement  that  by  the  terms  is  not  to 
be  performed  within  one  year  from  the  making  thereof. 

Second— I^verj  special  promise  to  answer  for  the  debt 
or  default  or  miscarriage  of  another. 

Third — Every  agreement,  promise  or  undertaking 
made  upon  consideration  of  marriage,  except  mutual 
promises  to  marry. 

Sec.  13.  Every  contract  for  the  sale  of  any  goods, 
chattels  or  things  in  action,  for  the  price  of  two  hundred 
dollars  and  over,  shall  be  void,  unless — 

First — A  note  or  memorandum  of  such  contract  be 
made  in  writing  and  be  subscribed  by  the  parties  to  be 
charged  therewith.;  or — 

Second — Unless  the  buyer  shall  accept  or  receive  a 
part  of  such  goods  or  the  evidences  or  some  of  them  of 
such  things  in  action. 

Third — Or  unless  the  buyer  shall  at  the  time  pay 
some  part  of  the  purchase  money. 

Sec.  14.  Whenever  goods  shall  be  sold  at  auction, 
and  the  auctioneer  shall  at  the  time  of  sale,  enter  in  n 
sales-book  a  memorandum,  specifying  the  nature  and 
price  of  the  property  sold,  the- terms  of  the  sale,  the 
names  of  the  purchasers,  and  the  name  of  the  person  on 
whose  account  the  sale  is  made,  such  memorandum  shah 
be  deemed  a  note  of  the  contract  of  sale,  within  the 
meaning  of  the  last  section. 
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he 


Sec.  15.  Every  sale  made  by  a  vendor  of  ejoods  and  Delivery 
chattels  in  his  possession  or  under  his  control,  and  every 
assignment  of  goods  and  chattels,  unless  the  same  be  ac- 
companied by  an  immediate  delivery,  and  be  followed 
by  an  actual  and  continued  change  of  possession  of  the 
thing  sold  or  assigned,  shall  be  presumptive  evidence  of 
fraud  as  against  the  creditors  of  the  vendor  or  the  cred- 
itors of  the  person  making  such  assignment,  or  subse- 
quent purchases  in  good  faith. 

Sec  16.  The  term  "creditors,"  as  used  in  the  last 
section  shall  be  construed  to  include  all  persons  who 
shall  be  creditors  of  the  vendor  or  assignor,  at  any  time 
while  such  goods  and  chattels  shall  remain  in  his  pos- 
session or  under  his  control. 

Sec  17.     Every  instrument  of  writing  required  by  Agents  may 
any  of  the  provisions  of  this  act  to  be  subscribed  by  any  transfer, 
part}',  may  be  subscribed  by  the  lawful  agent  of  such 
party. 

Sec.  18.     Every  conveyance  or  assignment  in  writing  conveyan 
or  otherwise,  of  any  estate  or  interest  in  lands,  or  in  hinder  or  ° 
goods  in  action,  or  of  the  rents  or  profits  thereof  made  f^^'^^  Jmd] 
with  the  intent  to  hinder,  delay  or  defraud  creditors  or 
other  persons,  of  their  lawful  suits,  damages,  forfeitures, 
debts  or  demands,  and  every  bond  or  other  evidence  of 
debt  given,  suits  commenced,  decree  or  judgment  suf- 
fered, with  the  like  intent  as  against  the  persons  hin- 
dered, delayed  or  defrauded,  shall  be  void. 

Sec.  19.     Every  conveyance,  charade,  instrument  or  Couveyan- 
proceeding  declared  to  be  void  by  the  provisions  of  this  to  heirs  etc, 
act,  as  against  creditors  or  purchasers,  shall  be  equally 
void  as  against  the  heirs,  successors,  and  personal  repre- 
sentatives or  assigns  of  such  creditors  or  purchasers. 

Sec.  20.  The  question  of  fraudulent  intent,  in  all 
cases  arising  under  this  act,  shall  be  deemed  a  question 
of  fact,  and  not  of  law,  nor  shall  any  conveyance  or 
change  be  adjudged  fraudulent  as  against  creditors  or 
purchasers  solely  on  the  ground  that  it  was  not  found 
on  a  valuable  consideration. 

Sec  21.  The  provisions  of  this  act  shall  not  be  con- 
strued in  any  manner  to  affect  or  impair  the  title  of  a 
purchaser  for  a  valuable  consideration,  unless  it  shall  ap- 
pear that  such  purchaser  had  previous  notice  of  the 
fraudulent  intent'  of  his  immediate  grantor  or  of  the 
fraud  renderinfi^  void  the  title  of  such  grantor. 

So  CD 

EC.  22.     The  term  "lands,"  as  used  in  this  act,  shall 

be  construed  as  co -extensive  in  meaning  with  lands,  ten- 
ements,  hereditaments  and   possessory  land   claims   to 
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this  chai>- 
ter. 
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chasers. 


As    to    cer- 
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public  lands,  and  the  terms  "  estate "  and 
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(42) 
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lands,"  shall  be  construed  to  embrace  every  estate  and 
interest,  present  and  future,  vested  and  contingent,  in 
lands  as  above  defined. 
Term  "con-  Sec.  23.  The  term  "  conveyance "  as  used  in  this 
veyance.3'  ^^^^  shall  be  construcd  to  embrace  every  instrument  in 
writing,'  except  a  last  will  and  testament,  whatever  may 
^3e  its  form,  and  by  whatever  name  it  may  be  known  in 
law,  by  which  any  estate  or  interest  in  landsjs  created, 
alienated,  assigned  or  surrendered. 


Approved  January  6,  1875. 


-A^TV     .A.CT 


FOR     SECURING    LIENS     TO    MECHANICS     AND 
OTHERS. 


-zcrj- 


'    Be  it  enaoted  by  the  Legislative  Assembly  of  the 
Territory  of  Idaho  as  follows: 


Section 


8. 

9. 
10. 
11. 

12. 
13. 
14. 
15. 
16. 


Lienholdcrs  and  liens. 

Filing  the  account  in  recorder''8  office;  time,  etc. 

Lien  ot  eub  cortractor  ;  rights  againet  owner  and  contractor ; 
ri'jhte  oi' owner ;  funds  in  hands  of  owner  cannot  be  attached. 

The  land  subject  to  lien  ;  lien  preferred  to  all  other  subsequent 
incumbrances. 

Intention  specified;  duty  of  recorder;  lien  attaches  from  filing. 

Lien  expires  in  six  months  unless  suit  is  brought. 

When  enforced,  complaint,  etc.:  notice  to  other  lien  holders 
the  hearing,  reference,    sale  of  premises  ordered,  amount 
apportioned. 

Right  of  action  not  affected. 

When  satislaci.ion  must  be  entered,  penaitj'. 

Lien  for  grading  lot  or  street,  when  and  how  obtained. 

Lien  for  cutting  or  cording  timber,  lien  on  timber  cut  on  pub- 
lic lauds. 

Lien  of  sub-contractor  on  quartz  claim,  time,  manner,  etc. 

Lien  on  quartz  claim,  per::ons,  time,  manner  etc. 

Ditches,  etc.  included. 

Lien  on  personal  property,  manner  of  proceeding,  etc. 

Liens  heretofore  recorded. 


Section  1.  Ail  artisans,  builders,  mechanics,  lumber  Lien  hoid- 
mercliants,  and  all  otlier  persons  performing  labor  or  \ll^^,^ 
furnishino^  material  to  the  amount  of  twenty-five  dollars 
lor  the  construction,  repairing,  preservation  or  taking 
care  of  any  building  or  other  superstructure,  shall  have 
alien  on  such  building  or  superstructure  for  the  work 
and  labor  done  or  material  furnished  by  each,  respec- 
tively. 
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Filing  the        Sec.  2.     Evcrj  person  wlsliing  to  avail  himself  of  the 
recor"der'T    benefits  of  this  act  shall  file  in  the  county  recorder's  of- 
eS.^^'  ^^™^'  fice,  which  shall  be  by  him  recorded  in  a  book  to  be 
kept  for  that  purpose,  of   the  county   in   which    such 
building  or  superstructure  is  situated,  within  sixty  days 
after  the  completion  of  such  building,  superstructure  or 
repairs,  a  just  and  true  account  of  the  demands  due  him, 
after  deducting  all  proper  credits  and  offsets,  and  shall 
verify  such  account  by  his  own  oath  or  the  oath  of  some 
other  person,  and  shall  also  file  at  the  same  time  a  cor- 
rect description  of  the  property  to  be  charged  with  said 
lien.     If  such  lien  is  claimed  by  a  sub-contractor,  jour- 
neyman, or  any  other  person  except  the  contractor  per- 
forming labor  or  furnishing  material,  the  account  afore- 
said shall  be  filed  within  thirty  days  after  the  work  was 
done  or  the  materials  were  furnished  by  him ;  and  with- 
in five  days  after  the  filing  of  said  account  as  aforesaid, 
he  shall  serve  a  copy  thereof  on  the  owner  of  such  build- 
ing or  superstructure,  or  on  the  agent  of  such  owner,  if 
the  latter  resides  out  of  the  county  in  which  such  build- 
ing or  superstructure  is  situated,  by  delivering  the  same 
to  him  personally  or  by  leaving  it  at  his  usual  place  of 
residence.     If  such  owner  does  not  reside  within  the 
county,  and  has  no  agent  therein,  service  of  the  copy 
aforesaid  may  be  made  by  posting  the  same  in  a  conspic- 
uous place   on  the  building   or   superstructure   to  be 
charged  with  such  lien. 
Lienofsub-       Sec.  3.     Every  sub-contractor,  journeyman,  laborer, 
righu^*^^"^'    ^^  other  person  performing  labor  or  furnishing  mater- 
against        ialg^  shall,  uudcr  the  provisions  of  this  act,  have  a  valid 
contractor,    lien  upon  the  building  or  superstructure  on  which  such 
labor  was  performed,  or  for  which  such  materials  were 
furnished,   regardless   of   the   claim  of   the   contractor 
against  the  owner  of  such  building  or  superstructure ; 
but  if  any  money  be  due,  or  is  to  become  due  under  the 
contract,  from  said  owner  to  said  contractor,  on  being 
served  with  a  notice  by  such  sub-contractor,  as  provided 
in  the  last  preceding  section,  said  owner  may  withhold 
out  of  the  money  first  due,  or  to  become  due  under  the 
contract,  a  suflScient  sum  to  cover  the  lien  claimed  by 
such  sub-contractor,  journeyman,  laborer,  or  other  person 
performing  the  labor,  or  furnishing  the  materials,  until 
the   validity  thereof    shall   have   been   established    by 
proper  legal  proceedings,  if  the  same  be  contested  ;  and 
if  so  established,  the  amount  thereof  shall  be  a  valid  off- 
set to  that  extent  in  favor  of  the  owner  against  the  con- 
tractor ;  and  after  such  notice  shall  have  been  properly 
served  upon  such  owner  or  owners,  in  case  of  failure  to 
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tjomply  with  the  provisions  of  this  section,  then  such 
sub-contractor  shall  have  power  to  sue  and  recover  from 
such  owner  or  owners,  whatever  amount  he  may  have 
lost  by  such  failure.  No  attachment  served  on  the  funds, 
in  the  hands  of  the  owner  of  such  building  or  super- 
structure, for  claims  other  than  expressed  in  this  acts 
shall  lie  against  the  liens  created  by  this  act,  nor  shall 
such  owner  be  held  or  legally  bound  to  answer  such  at- 
tachment, until  all  claims  under  the  contract,  or  liens 
created  by  this  act  shall  first  be  satisfied. 

Sec  4.  The  land  upon  which  any  building  or  super-  The  land 
structure  shall  be  erected,  together  with  a  convenient  uen.^^^  ^^ 
space  around  the  same,  or  so  much  as  may  be  necessary 
for  the  convenient  use  and  occupation  of  the  premises, 
shall  also  be  subject  to  the  liens  created  by  this  act,  if,  at 
the  time  the  labor  was  commenced,  or  the  first  of  the  ma- 
terials were  furnished,  the  land  belonged  to  the  person 
who  caused  the  said  building  or  superstructure  to  be 
erected.  But  if  such  person  owned  less  than  a  fee  sim- 
ple estate  in  said  land,  then  only  his  interest  therein 
shall  be  subject  to  such  lien  ;  and  the  liens  created  by 
this  act  shall  be  preferred  to  every  other  lien  or  incum- 
brance which  shall  have  attached  upon  said  property 
subsequent  to  the  time  at  which  the  work  was  com- 
menced or  the  first  of  the  materials  were  furnished,  and 
also,  to  all  mortgages  and  other  incumbrances  not  re- 
corded at  the  time  such  work  was  commenced,  or  the 
first  of  the  materials  were  furnished;  but  nothing  herein 
contained  shall  be  construed  as  impairing  any  incum- 
brance upon  the  said  land  duly  made  and  recorded  be- 
fore such  work  was  commenced,  or  the  first  of  such  ma- 
terials were  furnished. 

Sec.  5.  The  account  required  to  be  filed  by  the  sec-  intention 
ond  section  of  this  act,  shall  specify  that  it  is  the  inten-  ^p*^^^^*" 
tion  of  the  holder  thereof  to  claim  a  lien  upon  the  prem- 
ises sought  to  be  charged  therewith,  and  it  shall  be  the 
duty  of  the  county  recorder  to  file  and  record  such  notice 
and  account,  in  a  separate  book  to  be  provided  for  the 
purpose,  and  from  the  time  of  such  filing  all  persons  shall 
be  deemed  to  have  notice  thereof. 

Sec  6.     No  such   lien   shall   bind   any   building  or  Lien  ex- 
superstructure  for  a  longer  period  than  six  months  after  fno^n!"  n- 
filing  the  same,  unless  suit  be  brought  in  a  proper  r'n-  v   ' 
within  that  time  to  enforce  the  same,  or  if  a  crcait  uc     ' '  "" " 
given,  then  within  six  months  after  the  expiration  of 
the  credit ;  but  no  lien  shall  be  continued  in  force  for  a 
on ger  time  than  two  years  from  the  time  the  work  is 
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completed,  or  the  material  furnished,  by  an  agreement 
to  gis^e  credit. 

Sec.  T.  Said  liens  ma.y  be  enforced  by  suit  in  any 
court  of  competent  jurisdiction,  on  setting  forth  in  the 
complaint  the  particuh-irs  of  such  demand,  with  a  de- 
scription of  the  premises  sought  to  be  charged  with  said 
lien  ;  and  at  the  time  of  filing  the  complaint  and  issuing 
summons,  the  plaintiff  shall  cause  a  notice  to  be  pub- 
lished at  least  once  a  w^eek  for  three  consecutive  weeks 
in  some  newspaper  publislied  in  the  county,  if  there  be 
one,  and  if  not,  then  in  such  mode  as  the  court  or  judge 
thereof,  shall  direct,  notifying  all  persons  holding  or 
claiming  liens  under  the  provisions  of  this  act,  on  said 
premises,  to  be  and  appear  in  said  court  on  the  day 
specified  therein,  and  to  exhibit  then  and  there  the  proof 
of  said  liens.  On  the  appointed  day,  the  court  shall 
proceed  to  hear  and  determine  the  said  claims  in  a  sum- 
mary way,  or  may  refer  the  same  to  a  referee  to  ascer- 
tain and  report  upon  said  liens  and  the  amount  justly 
due  thereon  ;  and  all  liens  not  so  exhibited  and  proved 
shall  be  deemed  to  be  waived  in  favor  of  those  wdiieli 
are  so  exhibited.  On  ascertaining]:  the  v/hole  amount  of 
said  liens  with  which  said  premises  are  justly  chargeable 
as  hereinafter  provided,  the  court  sliall  cause  said  prem- 
ises to  be  sold  in  satisfaction  of  said  liens  and  costs  of 
suit;  and  any  party  in  whose  favor  such  judgment  may 
be  rendered,  may  cause  the  premises  to  be  sold  within 
the  time  and  manner  provided  for  sales  on  execution  at 
law  ;  and  if  the  proceeds  of  such  sale  be  not  sufheient 
to  satisfy  the  whole  of  such  liens  established  as  afore- 
said, then  the  same  shall  be  apportioned  according  to 
the  rights  of  the  several  parties. 

Sec.  8.  J^othing  herein  contained  shall  be  construed 
to  take  away,  or  affect  in  any  manner,  any  action  which 
any  such  contractor,  laborer,  sub-contractor,  or  other  per- 
son performing  labor,  or  furnishing  materials  for  such 
building  or  superstructure,  would  otherwise  have  against 
his  employer. 

Sec.  9.  The  holder  of  such  lien,  filed  as  aforesaid, 
on  payment  thereof  shall  ente*^  satisfaction  of  the  same 
on  record,  at  the  request  of  any  one  interested  in  the 
property  charged  with  the  lien,  within  ten  days  after  the 
request,  on  the  payment  of  the  costs  of  sucli  entry,  and 
on  failure  to  enter  such  satisfaction,  he  shall  forfeit  and 
pay  to  the  party  agLcrieved  the  sum  of  fifty  dollars  per 
day  until  such  satisfaction  shall  be  entered,  to  be  re 
covered  in  the  same  manner  as  otlicr  debts  arc  recovered" 


mechanics'  liens. 

Sec.  10.  When  any  person  shall  make  an  express 
contract  in  writing  with  the  owners  of  any  lot  or  lots,  in 
any  city  or  town,  or  with  the  person  or  persons  who 
were  at  the  time  of  such  contract  in  the  actual  possession 
of  such  lot  or  lots,  by  himself  or  themselves,  or  by  his  or 
their  tenants,  under  lona  fide  claim  or  ownership,  to 
grade,  hll  in,  build  upon,  or  otherwise  improve  the 
same,  or  the  street  in  front  of  and  adjoining  the  same, 
and  shall  go  on  and  complete  the  said  grading,  hlling  in 
•or  improving  said  lot  or  street  adjoining  the  same,  it 
shall  be  considered  an  improvement  on  said  lot  or  lots, 
and  he  or  they  shall  have  a  lien  upon  such  lot  or  lots,  for 
the  amount  contracted  to  be  paid ;  and  all  the  provisions 
of  this  act,  respecting  the  mode  of  recording,  securing, 
and  enforcing  mechanics'  liens  shall  apply  thereto. 

Sec.  11.  When  any  person  or  persons  make  an  ex- 
press contract  in  writing,  with  the  owner  or  owners  of 
any  tract  or  tracts  of  land,  or  with  the  person  or  persons 
who  were  at  the  time  of  such  contract  in  the  actual  hona 
fide  possession  of  such  tract  or  tracts  of  land,  by  himself 
or  themselves,  or  tenant  or  tenants,  to  cut  and  cord  the 
timber  growing  or  being  thereon,  or  any  portion  thereof, 
or  for  the  purchase  of  said  timber  or  any  portion  there- 
of, to  be  paid  for  w^hen  the  same  shall  be  cut  and  corded 
and  shall  go  on  and  complete  such  contract,  he  or  they 
shall  have  a  lien  on  such  wood  so  cut  and  corded,  for 
the  amount  contracted  to  be  paid,  and  may  hold,  take 
and  retain  possession  of  such  wood  until  such  contract 
price  shall  be  paid,  and  if  not  paid  within  one  month 
after  the  contract  shall  be  completed,  or  work  done  or 
purchase  made  as  aforesaid,  then  all  the  provisions  of 
this  act,  respecting  the  mode  of  securing  and  enforcing 
mechanics'  liens,  shall  apply  thereto ;  and  any  person  or 
persons  cutting  cord  wood,  saw-logs  or  other  tmiber  upon 
any  of  the  public  lands  for  another,  may  have  a  lien 
upon  such  cord  wood,  saw-logs  or  other  timber  so  cut  for 
the  amount  due  for  cutting  the  same  and  may  retain 
possession  thereof  until  the  amount  due  shall  be  paid, 
and  if  not  paid  within  a  month  may  tile  and  enforce 
their  lien  in  accordance  with  the  provisions  of  this  act ; 
and  any  person  hauling  or  handling  any  such  cord- 
wood,  saw-logs  or  timber  may  likewise  hold  the  same 
and  rile  and  enforce  a  lien  thereon  in  accordance  with 
the  provisions  of  this  act. 

Skc.  12.  Every  sub-contractor,  journevman,  laborer 
or  other  person,  performing  labor  or  furnishing  mater- 
ials for  any  contrnctor,  in  or  upon  any  quartz  claim, 
le^lge  or  mine,  in  working  in  the  same  or  in  the  improve- 
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ment  or  development  thereof,  in  the  completion  or  per- 
formance of  any  contract  entered  into  by  any  person,  in 
tliis  Territory,  every  such  person  or  persons,  so  perform- 
ing such  labor  or  furnishing  such  material,  shall  have  a 
lien  upon  all  the  interest  in  such  quartz  claim,  ledge  or 
mine,  of  the  person  or  persons  employing  him  or  them, 
or  purchasing  such  materials  with  the  improvements 
thereon  and  appurtenances  thereto  belonging,  and  also 
upon  all  the  interest  of  the  person  or  persons  letting 
such  contract,  or  of  the  person  or  persons  for  whom  such 
person  or  persons  acts  as  agent,  or  the  owner  or  owners 
for  the  value  of  such  work,  or  labor,  or  materials  fur- 
nished, and  all  the  provisions  of  this  act  shall  apply  in 
respect  to  recording,  recovering,  and  enforcing  such 
liens  provided  for  in  this  section  :  jpro'cid^d^  the  person 
or  persons  claiming  such  lien  shall  wdthin  thirty  days 
after  the  performance  of  such  labor  or  furnishing  such 
m^aterials,  give  notice  in  writing  to  any  person  or  per- 
sons, agent  or  agents,  owner  or  owners,  and  shall  within 
forty  days  file  their  lien  in  other  respects  as  provided  by^ 
this  act. 

Sec.  13.  When  any  person  or  persons  shall  do  or 
perform  any  work  or  labor  in  or  upon  or  for  any  quartz 
claim,  mine  or  ledge  in  working  the  same  or  in  the  im- 
provement or  development  thereof  ;  or  in  the  prepara- 
tion of  the  ores  thereof  for  reduction ;  or  in  the  hauling 
of  the  ores  thereof ;  or  shall  perform  labor  or  service  as 
superintendent,  manager  or  foreman  of  any  mine  or 
ledge,  or  shall  perform  labor  as  a  mechanic  or  artisan 
therefor,  such  person  or  persons  shall  have  a  lien  upon 
all  the  interests  in  such  quartz  claim,  ledge  or  mine,  of 
the  person  or  persons  employing  him  or  them  or  pur- 
chasing such  materials,  together  with  the  improvements 
thereon  and  appurtenances  for  the  value  of  such  work, 
labor  or  services,  or  materials  furnished  and  all  the  pro- 
visions of  this  act  respecting  the  filing,  recording  and  re- 
covering and  enforcing  mechanics'  liens  are  made  appli- 
cable to  this  section  :  provided^  the  person  or  persons 
claiming  such  liens  shall,  within  sixty  days  after  the  com- 
pletion of  such  work  or  labor  or  rendering  said  services, 
or  furnishing  said  materials,  file  their  lien  in  other  re- 
spects as  provided  by  this  act. 

Sec.  14.  This  act  shall  be  so  construed  as  to  include 
in  its  provisions,  bridges,  ditches,  flumes,  aqueducts,  to 
create  hydraulic  power  for  mining  purposes,  and  all  im- 
provements on  mining  claims. 

Sec.  15.  Any  artisan  or  mechanic  who  shall  make, 
alter,  or  repair  any.  article  of  personal  property,  at  the 
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request  of  the  owner  or  legal  possessor  of  such  property^ 
shall  have  a  lien  on  such  property,  so  made,  altered,  and 
repaired  for  his  just  and  reasonable  charges,  for  his  work 
done  and  material  furnished,  and  may  hold  and  retain 
possession  of  the  same,  until,  such  reasonable  and  just 
charges  shall  be  paid,  and  if  not  paid  within  two  mouths 

"after  the  work  shall  be  done,  such  mechanic  or  artisan 
may  proceed  to  sell  the  property  by  him  so  made,  altered 
or  repaired,  at  public  auction,  by  giving  three  weeks  no- 
tice of  such  sale  by  advertisement  in  some  newspaper 
published  in  the  county  in  which  the  work  may  be  done, 
or  if  there  is  no  such  newspaper,  then  by  posting  up  no- 
tices of  such  sale  in  three  of  the  most  public  places  in 
the  town  where  such  work  was  done,  and  the  proceeds 
of  said  sale  shall  be  applied, 

First — To  the  discharge  of  such  lien  and  the  costs 
and  expenses  of  keeping  and  selling  such  property,  and 
the  remainder,  if  any,  shall  be  paid  over  to  the  owner 
thereof. 

Sec.  16.     All  liens  or  notices  of  liens  heretofore  re-  Liens  here- 
corded  with  the  county  recorders  of  the  several  counties  corded.'^^^ 
of  this  Territory,  shall  be  held  and  considered  valid  in 
law,  for  all  interests  and  purposes,  as  if  the  same  had 

)  been  recorded  in  pursuance  of  the  provisions  of  this  act. 


Appeoved  January  11,  1875. 


CONCERNING  CORPORATIONS. 


-(ico- 


Be  it  enacted  hy  the  Legislative  Assembly  of  the 
Territory  of  Idaho  as  follows  : 


■Section    1.    For  what  purposes  corporations  may  b3  formed,  limitations  of- 

2.  How  a  corporation  is  formed,  the  certificate,  what  to  contain 

when  filed. 

3.  What  the  certiiicate  proves. 

4.  The  corporation,  its  powers. 

5.  Board  of  Trustees,  their  election,  etc. 

6.  Election,  valid,  whenever  held. 

7.  Majority  of  Board  rules. 

•8.    First  meeting  of  Trustees,  how  called. 
9.    Transfer  of  stock,  how  made. 

10.  Powers  of  Trustees,  levy  of  assessments,  their  collection. 

11.  The  Trustees  etc.  to  represent  stock  held  in  trust. 

12.  Stock  may  be  '^ledged,  yet  represented. 
33.    Fictitious  dividends  forbidden. 

14.  Indebtedness  not  to  exceed  paid  in  capital  stock,  liability  of 

Trustees. 

15.  Not  to  issue  notes,  etc.  as  money. 

16.  Liability  of  stoc'c  holders  individually. 

17.  The  Trustees,  etc.,  or  collateral  holder  of  stock,  not  personally 

liable. 

18.  Books  of  mining  and  water  companes  open  to    inspection, 

transcripts  from. 

19.  Penalty,  etc.  upon  officer    or  the  corporation  for  disobeying 

this  act. 

20.  May  increase  or  diminish  capital  stocks 

21.  Proceedings  to  increase  or  diminish  stock. 

22.  Certifioaie  of  proceedings  ol  meeting  to  increase  stock,  etc.,  to 

be  tiled  in  certain  o  iices. 

23.  Di,-*8olution,  duties  and   powers  of  Trn.-tee?  up:)n. 

24.  Dissolution,  proceedings  to  effect . 

?5.     There  being  no  officer  to  call   or  preside  at  meetings,  how  \a 

proceed. 
2G.    At  snch  meeting,  officers  may  be  elected  and  other   br.siuose 

transacted. 


C0T11'0UAIT.)XS,  (^iV,} 

Sectio.^    1.     Corporations  for  martafactarl II »r,  iiiiiiinj]^,   For  what 

I'll  •       1  •       li.         T  r  pur'pope^ 

mechanical,  clieinical   or  agnciiltiiral  piirporie-,  tor  con-  coipon- 
striicting  teiegrapli  lines,  for  making  roads,  fivr  estab-  be"urraea. 
lishing    ferries,    for   building   bridges,    for    conveying 
water,  nr  for  the  purpose  of  engaging  in  any  species  of 
trade  or  coinmcrce,  or  the  construction  and  operation  of 
irrigating  ditclies  and  canals  and  of  the  lands  In  connec- 
tion  therewith,    or   for  colleges,    seminaries,   churches, 
librarico,  or  any  benevoient,  charittible  or  scieritiiic  asso- 
ciation, may  be  formed  according  to  the  provisions  of 
this  act;  such  corporation  and  members  thereof  being 
subject  to  the  conditions  and  liabilities  herein  imposccL 
and  to  none  other  ;  provided,  that  nothing  in  this  sec- 
tion shall  be  so  construed  as  to  authorize  a  company 
formed  under  it  to  own  or  hold  possession  of  more  than 
fourteen  hundred  and  forty  acres  of  land,  or  to  autlior- 
ize  an  individual  member  of  such  company  or  associa- 
tion, in  his  coporate  capacity,  to  hold,  own  or  possess  a 
number  of  acres  to  exceed  eighty  ;  and  i:>rovided  fur- 
ther, that  no  corporation  formed  for  agi'icultural  pur- 
poses shall  be  allowed  to  hold  any  mineral  lands  nnder 
the  provisions  of  this  act. 

Sec.  2.     Any  three  or  more  persons  who  may  desire  How  a  cor- 
to  form  a  company  for  one  or  more  of   the  purposes  Formed" tiie 
specified  in  the  preceding  section,  may  make,  sign,  and  ^hau^o^^' 
acknowledge  before  some  officer  competent  to  take  the  contain, 
acknowledgment  of  deeds,  and  file  in  the  office  of  the  ^ 
derk  of  the  district  court  of  the  judicial  district  in  which 
the  principal  place  of  business  of  the  company  is  in- 
tended to  be  located,  and  a  certified  copy  thereof,  nnder 
the  hand  of  the  clerk  and  seal  of  said  court  in  the  said 
district,  in  the  office  of  the  secretary  of  the  Territory,  a 
certificate  in  writing,  in  which  shall  be  stated  the  cor- 
porate name  of  the  company,  the  object  for  which  the 
company   shall   be  formed,  the   amount  of   its  capital 
stock,  the  time  of  its  existence,  not  to  exceed  fifty  years, 
the  number  of  shares  of  which  the  stock  shall  consist, 
the  number  of  trustees,  and  their  names,  who  shall  man- 
age the   concerns  of    the  company  for  the  first  three 
months,  and  the  name  of  the  cit}^  or  town  and  county  in 
which  the  principal  place  of  business  of  the  company  is 
to  be  located. 

Sec.  3.     A  copy  of  any  certificate  of  incorporation  whattho 
filed  in  pursuance  of  this  act,  and  certified  by  the  county  proves!*^^ 
clerk,  or  the  clerk  of  the  district  court  in  the  county  or- 
district  in  which  it  is  filed,  or  his  deputy,  or  by  the  sec- 
retary of  the  Territory,  shall  be  received  in  all  courts,  and 
places,  as  pi-esumptive  evidence  of  the  facts  therein  stated. 
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Sec.  4.  When  the  certificate  shall  have  been  filed,,, 
the  persons  who  shall  have  signed  and  acknowledged 
the  same,  and  their  successors,  shall  be  a  body  politic 
and  corporate,  in  fact  and  in  name,  by  the  name  stated' 
in  the  certificate,  and  by  their  corporate  name,  shall 
have  succession  for  the  period  limited,  and  power: 

First — To  sue  and  be  sued  in  any  court. 

Second — ^To  make  and  use  a  common  seal,  and  alter' 
the  same  at  pleasure. 

Third — To  purchase,  hold,  sell  and  convey  such  real 
and  personal  estate  as  the  purposes  of  the  corporation 
shall  require. 

Fourth — To  appoint  such  officers,  agents  and  servants- 
as  the  business  of  the  corporation  may  require,  to  define 
their  powers,  prescribe  their  duties,  and  fix  their  com- 
pensation. 

Fifth — To  require  of  them  such  security  as  may  be 
thought  proper  for  the  fulfillment  of  their  duties,  and  to 
remove  them  at  will,  except  that  no  trustee  shall  be  re- 
moved from  office  unless  by  a  vote  of  two-thirds  of  the 
whole  number  of  trustees,  or  by  a  vote  of  a  majority  of 
the  trustees  upon  a  written  request  signed  by  stock  hold- 
ers legally  representing  two-thirds  of  the  whole  stock. 

Sixth — To  make  by-laws,  not  inconsistent  with  the 
laws  of  this  Territory,  or  of  the  United  States,  for  the 
organization  of  the  company,  the  management  of  its 
prosperity,  the  regulation  of  its  affairs,  the  transfer  of 
its  stock,  and  for  carrying  on  all  kinds  of  business  within 
the  objects  and  purposes  of  the  company. 

Sec.  5.  The  corporate  powers  of  the  corporation  shall' 
be  exercised  by  the  board  of  not  less  than  three  trusteesv 
who  shall  be  stock  holders  in  the  company,  and  a  major- 
ity of  them  citizens  of  the  United  States,  and  residents- 
of  this  Territory  and  who  shall  after  the  expiration  of 
the  term  of  the  trustees  first  elected,  be  annually  elected 
by  stock  holders,  at  such  time  and  place,  and  upon  such 
notice,  and  in  such  mode  as  shall  be  directed  by  the  by- 
laws of  the  company ;  but  all  elections  shall  be  by  ballot, 
and  each  stock  holder,  either  in  person  or  by  proxy,  shall 
be  entitled  to  as  many  votes  as  he  owns  shares  of  stock ; 
and  the  persons  receiving  the  greatest  number  of  votes 
shall  be  and  act  as  trustees.  When  any  vacancy  shall 
happen  among  the  trustees  by  death,  resignation  or  oth- 
erwise, it  shall  be  filled  for  the  remainder  of  the  year  in 
such  manner  as  may  be  provided  by  the  by-laws  of  the 
company. 

Sec.  6.  If  it  should  happen  at  any  time  that  an  elec- 
tion of  trustees  shall  not  be  made  on  the  day  designated 
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by  tire  by-laws  of  the  company,  the  corporation  shall 
not  for  that  reason  be  dissolved,  but  it  shall  be  lawful 
on  any  other  day  to  hold  an  election  for  trustees  in  such, 
manner  as  shall  be  provided  for  by  the  by-laws  of  the 
company  ;  and  all  acts  of  trustees  shall  be  valid  and 
binding  upon  the  company  until  successors  shall  be 
elected. 

Sec.  7.     A  majority  of  the  whole  number  of  trus-  Maiority  of 
tees  shall  form  a  board  for  the  transaction  of  business, 
and  every  decision   of  a  majority  of  the  persons  duly 
assembled  as  a  board  shall  be  valid  as  a  corporate  act. 

Sec.  8.     The  first  meeting  of  the  trustees   shall  be  First  meet- 
called  by  a  notice  signed  by  one  or  more  of  the  persons  [efs?  how°~ 
named  trustees  in  the  certificate,  setting  forth  the  time  mailed, 
and  place  of  meeting,  which  notice  shall  be  either  deliv- 
ered personally  to  each  trustee  or  published  at  least  ten 
days  in  some  newspaper  of  the  county  in  which  is  the 
principal  place  of  business  of  the  corporation,  or  if  no 
newspaper   be  published  in  the  county,  then  in  some 
newspaper  published  nearest  thereto. 

Sec.  9.     The  stock  of  the  company  shall  be  deemed  Transfer  ot 

*  ftt'/OPlc       now 

personal  estate,  and  shall  be  transferable  in  such  manner  made! 
as  shall  be  prescribed  by  the  by-laws  of  the  company ; 
but  no  transfer  shall  be  valid,  except  between  the  parties 
thereto,  until  the  same  shall  have  so  entered  on  the  books 
of  the  company  as  to  show  the  names  of  the  parties  by 
-and  to  whom  transferred,  the  number  and  designation  of 
the  same,  and  the  date  of  the  transfer.  p 

Sec.  10.     The  trustees  shall  have  power  to  call  in,  and  trustees 
demand  from  the  stockholders  the  sums  by  them  sub-  ses^sments- 
scribed,  at  such  times  and.  in  such  payments  or  install-  l}^^}^^  coiiec- 

1  1  •  !•  ^  lion. 

ments  as  they  may  deem  proper ;  notice  oi  sucn  assess- 
ment shall  be  given  to  the  stockholders  personally,  or 
shall  be  published  once  a  week  for  at  least  four  weeks  in 
some  newspaper  published  at  the  place  designated  as  the 
prmeipal  place  of  business  of  the  corporation,  or  if  none 
is  published  there,  in  some  newspaper  published  nearest 
to  such  place. 

If,  after  such  notice  shall  have  been  given,  any  stock- 
holder shall  make  default  in  the  payment  of  the  assess- 
ment upon  the  shares  held  by  him,  so  many  of  such 
sliares  may  be  sold  as  will  be  necessary  for  the  payment 
of  the  assessment  on  all  the  shares  held  by  him.  The 
sale  of  said  shares  shall  be  made  as  prescribed  in  the  by- 
laws of  the  company ;  provided,  that  no  sale  shall  be 
made  except  at  public  auction  to  the  highest  bidder,  af- 
ter a  notice  of  thirty  days,  published  as  above  directed 
in  this  section ;  and  that  at  such  sale  the  person  who 
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to  pay   the  assessment  yo  due      _ 
the  expense  of  advertisement  and  the  othei-  expenses  of 
sale,  for  the  smallest   niiujber  of  whole  shares,  shall  be 
deemed  the  highest  bidder. 

Sec.  11.  Whenever  any  Mor-k  is  held  by  any  person 
as  executor,  administrator,  guardian  or  trustee,  he  shall 
represent  such  stock  at  ail  meetings  of  the  company  and 
vote  accordingly  as  a  stockholder 

Sec.  12.  Any  stockholder  may  pledge  his  stock  by 
a  delivery  of  his  certiticate  or  otiier  evidence  of  his  in- 
terest, but  may  nevertheless  represent  the  same  at  all 
meetings,  and  vote  accordingly  as  a  stockholder. 

Sec.  13.  It  shall  not  be  lawful  for  the  trustees  to 
make  any  dividend,  except  from  the  surplus  profits 
arising  from  the  business  ot  the  corporation,  nor  to  di- 
vide, withdraw,  or  in  any  way  pay  the  stockholders,  or 
any  of  them,  any  part  of  the  capital  stock  of  the  com- 
pany ;  nor  to  reduce  the  capital  stock  unless  in  the  man- 
ner prescribed  in  this  act ;  and  in  case  of  any  violation 
of  the  provisions  of  this  section  the  trustees  under 
whose  administration  the  same  have  happened,  except 
those  who  may  have  caused  their  dissent  therefrom 
to  be  entered  at  large  in  the  minutes  of  the  Board  of 
Trustees  at  the  time,  or  were  not  present  when  the  same 
did  happen,  shall  in  their  indivitlual  and  private  capaci- 
ty, be  jointly  and  severally,  liable  to  the  corporation,  and 
the  creditors  thereof,  in  the  event  of  its  dissolution,  to 
the  full  amount  so  divided,  withdrawn,  paid  out  or  re- 
duced \  provided^  that  this  section  shall  not  be  so  construed 
as  to  prevent  a  division  and  distribution  of  the  capital 
stock  of  the  company  which  shall  remain  after  the  pay- 
ment of  all  its  debts,  upon  the  dissolution  of  the  corpo- 
ration or  the  extinction  of  its  charter. 

Sec.  14.  The  total  amount  of  the  debts  of  the  cor- 
poration shall  not  at  any  time  exceed  the  amount  of  the 
capital  stock  actually  paid  in,  and  in  case  of  any  excess 
the  trustees  under  whose  administration  the  same  may 
have  happened,  except  those  who  have  caused  their  dis 
sent  therefrom  to  be  entered  at  large  on  the  minutes  of 
the  Board  of  Trustees  at  the  time,  and  except  those  not 
present  when  the  same  did  happen,  shall,  in  their  indi- 
vidual and  private  capacities  be  liable,  jointly  and  sev- 
erally, to  the  said  corporation,  and  in  the  event  of  its 
dissoUition,  to  any  of  the  creditors  thereof  for  the  full 
amount  of  such  excess. 

Sec.  l'"^.     No  corporation  organized   under  this  act, 
shall  by  any  implication  or  construction  be  deemed  to 
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possess  the  power  of  issuing  bills,  notes,  or  other  evi- 
dences of  debt,  for  circulation  as  tnoney. 

Sec.  16.     Each  stockholder  shall   be  individually  and  LiaMuty  of 
personally  liable  for  his  proportion  of  all  the  debts  and  errhldiv1.d- 
liabilities  of  the  company  contracted  or  incurred  during  uaiij. 
the  time  that  he  was  a  stockholder  for  the  recovery  of 
which  joint  or  several   actions  may  be  instituted;  and 
a  judgment  in  such  actions  shall  be   recovered  against 
joint  stockholders,   the  court  in  the  trial  thereof  shall 
apportion  the  amount  of  the  liability  of  each,  and  in  the 
execution  thereof  no  stockholder  shall  be  liable  beyond 
his  proportion  so  ascertained. 

Sec.  17.     No  person  holding  stock   as  executor,  ad-  The  trustee 
ministrator,  guardian,  or  trustee,  or  holding  it   as  collat-  coUaSrai 
eral  security,  or  in  pledge,  shall  be  personally  subject  to  gf'ock'^not 
any  liability  as  a  stockholder  of  the  company ^  but  the  personally 
person  pledging  the  stock  shall  be  considered  as  holding 
the  same,  and  shall  be  liable  as  a  stockholder  accordingly; 
and  the  estate  and  funds  in  the  hands  of  the  executor, 
administrator,  guardian  or  trustee,  shall  be  liable  in  like 
manner  and  to  the  same  extent  as  the  testator  or  intes- 
tate, or  the  ward  or  person  interested  in  the  trust  fund 
would  have  been  if  he  had  been  living  and   competent 
to  act  and  hold  the  stock  in  his  own  name. 

Sec.  18.     It  shall  be  the  duty  of  the  trustee  of  every  Books  of 
company  incorporated  under  this  act  for  the  purpose  of  wate?%om^ 
ditching,  mining,  or  conveying  water  for  mining  pur-  p^°^®^' 
poses,  to  cause  a  book  to  be  kept,  containing  the  names  what  to 
of  all  persons  alphabetically  arranged,  who  are,  or  shall  opel^Tto'in- 
become,  stockholders  of  the  corporation,  and  showing:  the  fpection 

1  11'  •  ^1  p  11111  trauHcripta 

number  and  designation  oi  shares  oi  stock  held  by  froia. 
them  respectively,  and  the  time  when  they  respectively 
became  the  owners  of  such  shares;  also,  a  book,  or  books, 
in  which  shall  be  entered  at  length,  in  a  plain  and  simple 
manner,  all  by-laws,  orders  and  resolutions  of  the  com- 
pany and  Board  of  Trustees,  and  the  manner  and  time 
of  their  adoption;  which  books  during  the  business 
hours  of  the  day,  Sundays,  fourth  of  July  and  the 
twenty-fifth  day  of  December  excepted,  shall  be  open 
for  the  inspection  of  stockholders  and  the  creditors  of 
the  company,  each  individual  stockholder,  and  their  duly 
authorized  agents  and  attorneys,  at  the  office  or  princi- 
pal place  of  business  of  the  company;  jpn/cided^  that 
the  office  and  books  of  every  such  company  shall  be  kept 
and  the  books  of  the  company  shall  be  oj)ened 
as  aforesaid,  in  the  county  in  which  their  princi- 
pal business  is  transacted;  and  every  stockholder 
and    creditor    as    aforesaid     or     their   agents,,  or     at- 
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torneys,  shall  have  the  right  to  make  extracts  from 
such  books,  or  upon  payment  of  reasonable  clerks  fees 
therefor,  to  demand  and  receive  from  the  clerk  or  other 
officer  having  the  charge  of  such  books,  certified  copies 
of  entries;  a  certified  copy  of  any  entry  shall  be  pre- 
sumptive evidence  of  the  facts  therein  stated,  in  any  ac- 
tion or  proceeding  against  the  company  or  any  one  or 
more  of  the  stockholders. 
Jej^itj^etc,  Sec.  19.     If  the  clerk  or  other  officer  having  charge 

or  the"  ''  '  of  such  books  shall  make  any  false  entry  or  neglect  to 
?or  dtIobej°  "^^^^  ^^J  p^opor  entry  therein,  or  shall  refuse  or  neg- 
lect to  exhibit  the  same,  or  allow  the  same  to  be  inspect- 
ed, or  extracts  to  be  taken  therefrom,  or  to  give  a  certi- 
fied copy  of  an  entry  therein  as  provided  in  the  preced- 
ing section,  he  shall  be  deemed  guilty  of  a  misdemean- 
or, and  shall  forfeit  and  pay  to  the  party  injured,  a  pen- 
alty of  one  hundred  dollars,  and  all  damages  resulting 
therefrom,  to  be  recovered  in  any  court  of  competent 
jurisdiction  in  this  Territory  ;  and  for  neglect  to  keep 
up  such  books  for  inspection  and  in  place  provided  for 
in  the  last  section,  the  corporation  shall  forfeit  to  the 
people  of  Idaho  Territory  the  sum  of  two  hundred  and 
fifty  dollars  for  every  day  they  shall  so  neglect,  to  be 
sued  for,  and  recovered  before,  any  court  of  competent 
jurisdiction  in  the  county  or  district  in  which  the  princi- 
pal business  of  such  company  is  transacted ;  and  it  shall 
be  the  duty  of  the  District  Attorney,  within  and  for 
such  District  to  prosecute  such  action  in  the  name  of, 
and  for  the  benefit  of,  the  people  of  Idaho  Territory ; 
and  it  is  further  provided  that,  in  case  any  such  incor- 
porated company  shall  refuse  or  neglect,  for  the  space 
of  one  full  year  after  the  passage  of  this  act,  to  comply 
with  the  provisions  of  this  and  the  preceding  section,  then 
upon  the  showing  of  such  facts  by  petition  of  any  person 
aggrieved  thereby,  and  due  proof  thereof  before  the  Dis- 
trict Judge  in  the  District  in  which  such  company's  prin- 
cipal business  is  transacted,  after  such  company  shall  have 
been  duly  notified  thereof  by  summons,  to  be  issued  by 
said  judge,  citing  such  company  to  appear  before  such 
judge  at  a  time  and  place  therein  mentioned,  which 
shall  not  be  less  than  ten  nor  more  than  thirty  days 
from  the  date  of  such  summons,  such  company  shall  by 
said  judge  be  declared  and  decreed  to  be  disincorporated 
so  far  as  to  deprive  said  company  of  all  the  privileges  of 
this  act,  but  in  no  manner  to  effect  the  remedy  of  all 
persons  against  such  company  to  be  exercised  as  this  act 
provides ;  'provided^  that  nothing  contained  in  the  pro- 
visions of  this  section  concerning  the  disincorporation  of 


CORPORATIONS.  625 

snch  companies  Bliall  be  so  coiistrned  as  to  prevent  the 
enforceuient  of  the  other  reiriedies  in  this  section  men- 
tioned at  any  time  after  the  passage  of  this  act,  excspt  as 
herein  provided. 

8kc.  20.  Anv  company  incorporated  nnder  this  act  may 
bvcompljing  wi:h  the  provisions  herein  contained, increase 
or  diminish  its  capital  stock  to  any  amount  which  may  be 
deemed  sutilcient  and  proper  for  the  purposes  of  the  corpo- 
ration;  but  before  any  corjjoraiion  shall  be  entitled  to  di- 
minish the  amount  of  its  capital  stock  if  the  amount  of  its 
debts  and  liabilities  shall  exc(  ed  the  sum  to  which  the  cap- 
ital is  proposed  to  be  diminished,  such  amount  shall  bv3 
satisfied  and  reduced  so  as  not  to  exceed  the  diminished 
amount  of  capital. 

Sec.  21.  Whenever  it  is  desired  to  increase  or  di- 
minish the  amount  of  capital  stock,  a  jneeting  of  the 
stockholders  may  be  called  by  a  notice  signed  by  at  least  . 
a  majority  of  the  trustees,  and  publisiied  for  at  least 
four  weeks  in  some  newspaper  published  in  the  county 
where  the  principal  place  of  busmess  of  the  com])any  is 
located,  or  in  some  newspaper  nearest  thereto ;  which 
notice  shall  specify  the  ouject  of  the  meeting,  the  time 
and  place  where  it  is  to  be  held,  the  amount  to  which  it 
it  is  proposed  to  increase  or  diminish  the  capital ;  and  a 
vote  of  two-thirds  of  all  the  shares  of  stock  shall  be 
necessary  to  an  increase  or  diminution  of  the  amount  of 
capital  stock. 

ISkc.  22.     If  at  any  meeting  so  called  a  sufficient  num-  certificate 
ber  of  votes  has  been  given  in  favor  of  increasing  or  di-  fngro?^^*^" 
minishinoj  the  amount  of  capital,  a  certificate  of  tUe  pro-  pt.etingto 

o,  .  I  '  .    .  ^  .,         increase 

ceedings  snowing  a  compliance  with  these  provisions,  the  stock,  etc., 
amount  of  capital  actually  paid  in,  the  whole  amount  of  in  cenatn 
the  deb.s  and  liabilities  of  the  company,  and  the  amount  <^*^®^- 
to  which  the  capital  stock  is  to  be  increased  or  diminisli- 
ed  shall  be  made  out,  signed  and  veritied  by  the  athdavit 
of  the  chairman  and  secretary  of  the  meeting,    certified 
by  a  majority  of  the  trnstees  and  tiled  as  required  by  the 
second  section  of  this  act,  and  when  so  hied,  the  capital 
stock  of  the  C()i'jX)ration  shall  be  increased  or  diminished 
to  the  amount  specilied  in  the  certilicate. 

Sec.  23.     Upon  the  dissolution    of   any   corporation  Dissoiu- 
lormea  under  this  act,  the  trustees,  at  the  time  of   the  and  pow- 
dissolution,  shall  be  trustees  of  the  creditors  and  stock-  teea^ipon.' 
holders  of  the  corporation  dissolved,  and  shall  have  full 
power  and  authority  to  sue  for  and  recover  the  debts  and 
property  of  the  corporation,  l)y  the  name  of  the  trustees  of 
such  corporation,  collect  and  pay  the  outstanding  debts, 
settle  all  its  affairs,  and  divide  among  the  stockholders  the 
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money  and  other  property  that  shall  remain  after  the 
payment  of  the  dehts  and  necessary  expenses. 

Sec.  24.  Any  corporation  formed  under  this  act  may 
dissolve  and  disincorporate  itself  by  presenting  to  the  dis- 
trict judge  of  the  district  in  which  the  meetings  of  the 
trustees  are  usually  held,  a  petition  to  that  effect,  accom- 
panied by  a  certiticate  of  its  proper  officers,  and  setting 
forth  that  at  a  general  or  special  meeting  of  the  stock- 
liolders  called  for  that  purpose,  it  was  decided  by  a  vote 
of  two-thirds  of  all  the  stockholders  to  disincorporate 
and  dissolve  the  corporation.  Notice  of  the  application 
shall  then  be  given  by  the  clerk,  which  notice  shall  set 
forth  the  nature  of  the  application,  and  shall  specify  the 
time  and  place  at  which  it  is  to  be  heard,  and  shall  be  pub- 
lished in  some  newspaper  of  the  county  once  a  week  for 
four  consecutive  wrecks,  or  if  no  newspaper  is  published 
in  the  county,  by  advertisement  posted  up  for  thirty 
days  in  three  of  the  most  public  places  in  the  county. 
At  the  time  and  place  a{)pointed,  or  at  any  other  to 
which  it  may  be  postponed  by  the  judge,  he  shall  pro- 
ceed to  consider  the  application,  and  if  satisfied  that 
the  corporation  has  taken  the  necessary  preliminary  steps, 
and  obtained  the  necessary  vote  to  dissolve  itself,  and  that 
all  claims  against  the  corporation  are  discharged,  he  shall 
enter  an  order  declaring  it  dissolved. 

Sec.  25.  Whenever,  by  reason  of  the  death,  absence 
from  the  county,  or  other  legal  impediments  of  the  of- 
ficers of  any  corporation,  there  shall  be  no  person  duly 
authorized  to  call  or  preside  at  a  legal  meeting  thereof; 
any  justice  of  the  peace  of  the  county  where  such  corpor- 
ation is  established  may,  on  the  written  application  of  three 
or  more  of  the  members  thereof,  or  of  one  or  more  of  the 
trustees  named  in  the  articles  of  incorporation,  issue  a 
warrant  to  either  of  said  members  or  trustees,  directing 
him  to  call  a  meeting  of  the  corporation  by  giving  such 
notice  as  is  required  by  law,  for  the  Urst  meeting  of 
trustees,  and  the  justice  may  in  the  same  warrant  direct 
such  person  to  preside  at  such  meeting  until  a  clerk  shall 
be  duly  chosen  and  qualified,  if  there  shall  be  no  other 
officer  present  legally  authorized  to  preside  thereat. 

Sec.  26.  The  members  of  such  corporation  who  shall 
so  assemble,  may  elect  officers  to  fill  all  vacancies  then 
existing,  and  may  act  upon  and  transact  such  other  bus- 
iness as  might  lawfully  be  transacted  at  a  regular  meet- 
ing of  the  corporation,  and  the  regularity  or  validity 
of  any  such  meeting  or  of  any  action  thereof  shall  not  be 
questioned  or  inquired  into  collaterally  in  any  ])rivate  suit. 

APPROVED  Jamiary  12,  1875. 


TO      EXEMPT     THE    HOMESTEAD      AND    OTHEK 
PROPER  FY  FEOM  FOKCED  SALE  IN  CERTAIN  CASES. 


-CjCA: 


Homestead 


Be  it  enacted  by  the  Legislative  Assemhly  of  the 
Territory  of  Idaho  as  follows  : 


Section    1.    Homesteads  exempt  from  forced  sale. 

2     Liens  from  which  homestead  is  not  exempt. 

3.  Proceedirgs  when  execution  has  issued  against  party  claiming 

property  as  homestead. 

4.  Rights  of  surviving  husband  or  wife. 

Section  1.  The  homestead,  consisting  of  a  quantity 
of  land,  together  with  the  dwelling  iiouse  thereon  and 
its  appurtenances,  not  exceeding  in  value  the  sum  of  live 
thousand  dollars,  to  be  selected  by  the  husband  and  "x'empt' 
wife,  or  either  of  them,  or  other  head  of  a  family,  shall  g^i?  ^^^^^^ 
not  be  subject  to  forced  sale  in  execution,  or  any  final 
process  from  any  court,  for  any  debt  or  linbility  con- 
tracted or  incurred  after  the  passage  of  this  act.  Said 
selection  shall  be  made  by  either  the  husband  or  wife, 
or  both  of  them,  or  other  head  of  a  family,  declaring 
their  intention,  in  writing,  to  claim  the  same  as  a  home- 
stead ;  said  declaration  shall  state  that  they,  or  either  of 
them  are  married,  or  if  not  married,  that  he  or  she  is  the 
head  of  a  family ;  that  they  or  either  of  them,  as  the 
case  may  be,  are  at  the  time  of  making  such  declaration 
residing  with  their  family,  or  with  the  person  under 
their  care  and  maintenance  on  the  premises,  particularly 
describing  said  premises,  and  that  it  is  their  intention  to 
use  and  claim  the  same  as  a  homestead ;  wliicli  declara- 
tion shall  be  signed  by  tlie  party  making  the  same,  and 
acknowledged  and  recorded  as  conveyances  effecting 
real  estate,  are  required  to  be   acknowledged  and  re- 
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corded ;  and  from  and  after  the  filing  for  record  of  said 
declaration,  the  husband  and  wife  shall  be  deemed  to 
hold  said  homestead  as  joint  tenants. 

Sec.  2.  Such  exemption  shall  not  extend  to  any  me- 
chanics', laborers,  or  vendors'  lien  lawfully  obtained,  nor 
to  any  mortgage  or  other  lien,  lawfully  taken  or  ac- 
quired, to  secure  the  purchase  money,  for  said  home- 
stead. No  alienation,  sale,  conveyance,  mortgage  or 
other  lien,  of  or  upon  the  homestead  property,  shall  be 
valid  or  effectual  for  any  purpose  whatever,  unless  the 
same  be  executed  by  the  owner  thereof,  and  be  exe- 
cuted and  acknowledged  by  the  wife,  if  the  owner  be 
married,  and  the  wife  be  a  resident  of  this  Territory,  in 
the  same  manner  as  provided  by  law  in  the  case  of  the 
conveyance  by  her  of  her  separate  and  real  property. 
For  the  purpose  of  making  or  creating  such  alienation, 
sale,  conveyance,  mortgage  or  lien,  as  aforesaid,  it  shall 
not  be  necessary  that  the  declaration  of  abandonment  of 
the  homestead  be  executed,  as  herein  provided  for,  nor 
that  the  homestead  property  be  actually  abandoned. 
Said  homestead  shall  be  deemed  to  be  abanddVied  when 
a  declaration  thereof,  in  writing,  executed,  and  acknowl- 
edged by  the  owner  thereof,  and  executed  and  acknowl- 
edged by  the  wife,  if  the  owner  be  married,  and  the 
wife  be  a  resident  of  this  Territory,  in  the  same  manner 
as  required  by  law  in  the  case  of  the  conveyance  by  her, 
of  her  separate  real  property,  is  filed  for  record  in  the 
recorder's  office  in  which  the  declaration  of  claim  to  the 
same  is  recorded. 

Sec.  3.  Whenever  execution  has  been  issued  against 
the  property  of  a  party  claiming  said  property  as  a  home- 
stead and  the  creditor  in  such  judgment  shall  make  oath 
before  the  probate  court  of  the  county  in  which  such 
premises  are  situated,  or  before  the  district  court  that 
the  (*ash  value  of  such  premises  exceeds  to  the  best  of 
the  creditor's  information  and  belief,  a  sum  of  five  thou- 
sand dollars;  it  shall  be  the  duty  of  such  court,  upon 
notice  to  the  debtor,  to  appoint  three  disinterested  and 
competent  persons  as  appraisers,  to  estimate  and  report, 
as  to  the  value  of  such  premises,  and  if  the  same  exceeds 
such  sum,  wdiether  they  can  be  divided  so  as  to  leave 
the  premises  amounting  to  the  homestead  exemption, 
without  material  injury.  If  it  appear  upon  such  report, 
to  the  satisfaction  of  the  court  that  the  premises  can  be 
thus  divided,  it  shall  order  the  excess  to  be  sold  under 
the  execution.  If  it  appear  that  the  premises  can- 
not be  thus  divided,  and  the  value  thereof  exceeds  the 
exemption  allowed  by  this  act,  he  shall  order  the  entire 
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premises  to  be  sold,  and  out  of' the  proceeds  the  sum  of 
live  thousand  dollars  to  he  paid  to  the  defendant  in  exe 
cution,  and  the  excess  to  be  applied  to  the  satisfaction  of 
the  execution ;  lyromded^  that  no  bid  shall  be  received 
by  the  otHcer  making  the  sale  under  five  thousand  dol- 
lars and  provided  fwHher^  that  when  the  execution  is 
against  the  husband  whose  wife  is  living,  the  court  may 
in  its  discretion  direct  the  live  thousand  dollars  to  be  de- 
posited in  court  to  be  paid  out  only  upon  the  joint 
receipt  of  the  husband  and  wife,  while  the  said  sum  is 
thus  deposited,  or  while  it  is  being  drawn  and  invested 
in  another  homestead,  it  shall  possess  all  the  protection 
against  legal  process,  and  the  voluntary  disposition  of 
the  husband  as  were  the  original  homestead  premises. 

Sec.  4.     The  homestead  and  other  property  exempt  Eights  of 
from  forced  sale,  of  either  husband  or  wife,  may  be  set  ^ugl[,a°ifd  q^ 
apart  by  the  probate  court,  for  the  benefit  of  the  surviv-  wife, 
ing  husband  or  wife,  and  his  or  her  legitimate  children  ; 
and  in  the  event  of  there  being  no  survivor  or  legitimate 
children  of  either  husband  or  wife,  then  the  property 
shall  be  subjected  to  the  payment  of  their  debts  ;  pro- 
md^d^  that  the  exemption  provided  for  in  this  act  shall 
not  extend  to  unmarried  persons,  except  when  they  have 
the  care  and   maintenance  of  minor  brothers  or  sisters, 
or  both,  or  brothers  or  sisters  minor  children,  or  a  father 
or  mother,  or  both,  or  grand-parents,  or  unmarried  sis- 
ters living  in  the  house  with  them. 


Approved  Jcmua/ry  13,  1875. 


TO    PROVIDE   FOR    THE   FORMATION    OF    PART- 
NERSHIPS. 


-c^?^- 


JBe  it  enacted  hy  the  Legislative  Ass37)%hly  of  the 
Territory  of  Idaho  as  follows : 


Section    1.  Purposes  of  limited  partcerships. 

2.  Liabilitie?  of  g^eueral  and  special  partnere. 

3.  To  make  certificate,  what  to  contain. 

4.  Must  be  aclinowledged. 

5.  Copy  maet  be 'jublished. 

6.  Renewals,  etc.,  of  partnerships. 

7.  Narres  composing  firm. 

8.  Capital  not  to  be  withdrawn. 

9.  Certain  transfers  void. 

10,  Assent  of  creditors  to  assignment  presumed,  when. 

11.  Suits  in  whose  names. 

12  When  partuersh  p  may  be  dissolved. 

13.  Liabilities  and  rights  of  partners. 
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Section   1 .    Limited  partnerships  for  the  transaction  of 
mercantile,   mechanical,  mining  or  mannfacturing  busi- 
ness within  this   Territory,   may   be  formed  by  two  or 
more  persons  upon  the  terms  and  subject  to  the  condi- 
tions and  liabilities  prescribed  in  this  act,  but   nothin<r 
contained  in  this  act  shall  authorize  such  partnerships 
for  the  purpose  of  banking  or  insurance, 
of^^rei^if^         Sec.  2.     The  said  partnerships  may  consist  of  one  or 
and  special   more  pci'soiis  who  shall  be  called  general  partners,  who 
shall  jointly  and  severally  be  responsible  as  general  part- 
ners are   by  law,  and  of  one  or  more  persons  who  shall 
contribute  to  the  common  stock  a  specliic  sum,  in  actual 
cash  payment  as  capital,  who  shall  be  called  special  part 
ners,  and  who  shall  not  personally  be  liable  for  any  debt 
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of  tlie  ])arrTiership,  except  in  the  eases  hereafter  men- 
tioned. 

Six\  '>.     The  persons  forming  such  partnership  shall  To  make 
make  and  severally  sign  a  certificate  which  shall  contain  \vha?r?^' 
the  name  or  tlrm   nnder  which   said   partnership  is  to  co"'^ain. 
be  conducted,   the  name  and  respective  places   of  resi- 
dence of  all  the  general  and  special  partners,  the  amount 
of  capital  which  each  special  partner  lias  contributed   to 
the  capital  stock,  the  general  nature  of  the  business  to 
be  transacted,  and  the  time  when  the  partnership  is  to 
commence,  and  when  it  is  to  terminate. 

Sec.  4.  No  such  partnership  shall  be  deemed  to  have  Tobe  ac- 
heen  formed  until  a  certificate,  made  as  aforesaid,  shall  edged." 
be  acknowledged  by  all  the  partners  before  some  officer 
authorized  to  take  acknowledgmeni  of  deede,  and  re- 
corded in  the  office  of  the  recorder  of  the  county  in 
which  the  principal  place  of  business  of  the  partnerships 
is  located,  in  a  book  to  be  kept  for  that  purpose,  open  to 
public  inspection ;  and  if  the  partnerships  shall  have  a 
place  of  business  situated  in  different  counties,  a  copy 
of  the  certificate,  certified  by  the  recorder  in  whose  of- 
fice it  shall  be  so  recorded,  shall  be  filed  and  recorded  in 
like  manner  in  the  office  of  the  recorder  in  every  such 
county.  If  any  false  statement  shall  be  made  in  any 
such  certificate,  all  the  persons  interested  in  the  partner- 
ship shall  be  liable  as  general  partners  for  all  the  en- 
gagements thereof. 

Sec.  5.  The  partners  shall  for  three  successive  weeks  ^o  publish 
immediately  after  such  registry,  publish  a  copy  of  the 
certificate  above  mentioned  in  a  newspaper  published  in 
the  county  where  the  principal  place  of  business  is  situ- 
ted ;  and  if  no  such  paper  be  there  printed,  then  in  a 
newspaper  in  the  Territory  nearest  thereto  ;  and  in  case 
such  publication  be  not  so  made,  the  partnership  shall 
be  deemed  general. 

Sec.  6.     Upon  every  renewal  or  continuation  of    a  Renewals, 
limited  partnership  beyond  the  time   originally  agreed  pa^ner- 
upon  for  its  duration,  a  certificate  thereof  shall  be  made,  ^^^p^- 
acknowledged,  recorded  and  published  in  like  manner  as 
is  provided  in  this  act  for  the  original  formation  of  lim- 
ited partnerships  and  every  such  partnership  which  shall 
not  be  renewed  in  conformity  with  the  provisions  of 
this  section,  shall  be  deemed   a  ireneral  partnership. 

Sec.  7.     The  business  of  the  partnership  shall  be  con-  Names 
ducted  under  a  firm,  in  which  names  of   the  general  J'JJJJp^^^"^ 
partners  only  shall  be  inserted,  and  the  general  ])artners 
only  shall  transact  the  business  ;  if  the  name  of  any 
pecial  partner  be  used  in  said  firm  with  his  consent  or 
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privity,  or  if  he  shall  personally  make  any  conti*act  re- 
specting the  concerns  of  the  partnership  with  any  person 
except  the  general  partner  he  shall  be  deemed  and 
treated  as  a  4J:eneral  partner. 

Sec.  8.  Durino^  the  continuance  of  any  partnership, 
under  the  provisions  of  this  act,  no  part  of  the  capital 
stock  thereof  shall  be  withdrawn,  nur  any  division  of  in- 
terests, or  profits  be  made  so  as  to  reduce  such  capital 
stock  below  the  sum  stated  in  the  certificate  before  men- 
tioned. If  at  anv  time  durini^;  the  continuance,  or  at 
the  termination  of  the  partnership,  the  property  or  assets 
shall  not  be  sutiicient  to  pay  the  partnership  debts  the 
special  partners  shall  severally  be  held  responsible  for 
all  sums  by  them  in  any  way  received,  withdrawn,  or 
divided,  with  interest  thereon  from  the  time  when  thev 
were  so  withdrawn  respectively. 

Sec.  9.  No  general  assignment  by  said  partnership, 
in  case  of  insolvency,  or  where  their  goods  and  estate  are 
insufficient  for  the  payment  of  all  their  debts,  shall  be 
valid  unless  it  provide  for  a  distribution  of  the  partner- 
ship property  among  all  the  creditors  in  proportion  to 
the  amount  of  their  several  claims. 

Seo.  10.  In  case  of  such  assignment,  as  provided  in 
the  preceding  section,  the  assent  of  the  creditors  shall  be 
presumed,  unless  within  sixty  days  after  notice  thereof, 
they  shall  dissent ;  and  no  such  assignment  shall  be  valid 
unless  notice  thereof  shall  be  given  in  some  newspaper 
printed  in  the  county  where  the  place  of  business  of  the 
party  making  it  is  situated ;  or,  if  no  newspaper  be 
printed  in  such  county,  then  in  some  new^spaper  printed 
in  the  Territory  nearest  thereto,  within  fourteen  days 
after  making  such  assignment. 

Sec.  11.  All  suits  respecting  the  business  of  such 
partnerships  shall  be  prosecuted  by  and  against  the  gen- 
eral partnership,  except  in  those  cases  in  which  provision 
is  made  in  this  act,  that  the  special  partners  shall  be 
deemed  general  partners,  and  that  special  partnerships 
shall  be  deemed  general  partnersliips,  in  which  cases  all 
the  partners  deemed  general  partners  may  join  or  be 
joined  in  such  suits,  and  excepting  also  those 
cases  where  special  partners  shall  be  held  severally 
responsible  on  account  of  any  sums  by  them  received  or 
withdrawn  from  the  common  stock,  as  before  provided. 

Sec.  12.  ]N"o  dissolution  of  a  limited  partnership 
shall  take  place,  except  by  operation  of  law,  before  the 
time  specified  in  the  certificate  before  mentioned,  unless 
a  notice  of  such  dissolution  shall  be  recorded  in  the 
recorder's  office,  in  which  the  original  certificate  or  the 
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certificate  of  renewal  or  continuation  of  the  partnership 
was  recorded,  and  unless  such  notice  shall  also  be  pub- 
lished for  three  successive  weeks  in  some  newspaper 
in  the  county  where  the  certificates  of  the  formation  of 
such  partnerships  were  published  according  to  the  pro- 
visions of  this  act;  and  if  no  newspaper  shall,  at  the 
time  of  such  dissolution,  be  printed  in  such  county, then 
the  notice  of  such  dissolution  shall  be  published  in  some 
newspaper  in  the  Territory  nearest  thereto. 

Sec.  13.     In  all  cases  not  otherwise  provided  for  in  T.iabiiuies 
this  act,  the  members  of  limited  partnerships  shall  be  of  partDcra. 
subject  to  all  the  liabilities,  and  entitled  to  all  the  rights 
of  general  partners. 


Approved,  January  12,  1875. 


DEFINING  THE  EIGHTS  OF  HUSBAND  AND 
WIFE. 
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Be  it  enacted   hy  the  Legislative  Assembly  of  the 
Territory  of  Idaho  as  follows : 


Section    1.  Separate  property  of  each. 

2.  Common  property, 

3.  Inventory  of  the  wife's  property  to  be  made  and  recorded. 

4.  When  to  be  recorded  in  other  counties. 

5.  Filing  of  inventory  shall  be  notice.    Exemption. 

6.  The    liupband   to    have   management   and   control    of  wife's 

property.     Sale  of  wife's  property;  how  perfected. 

7.  When  sale  deemed  a  gift. 

8.  Mismanagement  of  husband.    Trustee  appointed.    Bond. 

9.  Husband  To  control  common  property,   and  gains  of  separate 

property.    Exception. 

10.  Dower  and  tenant  by  courtesy  abolished. 

11.  Distribution  oT  property  upon  the  death  of  either  party. 

12.  Dissolution  by  divorce.     Disposition  of  property. 

13.  Separate  property  not  liable  for  debts  of  the  other. 

14.  This  act  to  govern.     Exception, 

15.  Same. 

16.  Marriage  contracts  to  be  in  writing. 

17.  Marriage  contract  to  be  recorded. 

18.  Record  to  impart  notice. 

19.  Not  valid  until  recorded. 

20.  Marriage  contract  of  minor. 

21.  When  may  be  altered. 

22.  Limits  of  marriage  contracts. 

23.  Same, 
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Section  1.  All  property,  both  i-eal  and  personal,  of 
the  wife,  owned  by  lier  before  her  marriage,  and  that 
acquired  afterwards  by  gift,  bef^uest,  devise  or  descent, 
sliall  be  her  separate  property  ;  and  all  property,  both 
real  and  personal,  owned  by  the  husband  before  mar- 
riage and  that  acquired  by  him  afterwards  by  gift, 
bequest,  devise  or  descent  sliall  be  separate  property. 

Sec  2.  All  property  acquired  after  the  marriage,  by 
either  husband  or  wife,  except  such  property  as  may  be 
acquired  by  gift,  bequest,  devise  or  descent,  shall  be 
common  property. 

Sec.  3.  A  full  and  complete  inventory  of  the  sepa- 
rate property  of  the  wife  shall  be  made  out  and  signed 
by  the  wife  acknowledged  or  proved  in  the  manner 
required  by  law  for  the  acknowledgment  or  proof  of  a 
conveyance  of  land,  and  recorded  in  the  office  of  the 
recorder  of  the  county  in  which  the  parties  reside. 

Sec.  4.  If  there  be  included  in  the  inventory  any 
real  estate  lying  in  other  counties,  the  inventory  shall 
also  be  recorded  in  such  counties. 

Sec.  5.  The  filing  of  the  inventory  in  the  recorder's 
office  shall  be  notice  of  the  title  of  the  wdfe,  and  all 
property  belonging  to  her  shall  be  exempt  from  seizure 
or  execution  for  the  debts  of  her  husband. 

Sec.  6.  The  husband  shall  have  the  management  and 
control  of  the  separate  property  of  the  wife,  during  the 
continuance  of  the  marriage,  but  no  sale  or  other  aliena- 
tion of  any  part  of  such  property  can  be  made,  nor  any 
lien  or  incumbrance  created  thereon,  unless  by  an  instru- 
ment in  writing,  signed  by  the  husband  and  wife,  and 
acknowledged  by  her,  upon  an  examination,  separate  and 
apart  from  the  husband,  before  a  justice  of  the  supreme 
court,  judge  of  the  district  court,  probate  judge,  or 
notary  public,  or  any  other  person  authorized  by  law  to 
administer  oaths  ;  or,  if  executed  out  of  the  Territory, 
then  so  acknowledged  before  some  judge  of  a  court  of 
record,  or  before  a  commissioner  appointed  under  the 
authority  of  this  Territory  to  take  acknowledgment  of 
deeds. 

Sec.  7.  When  any  sale  shall  be  made  by  the  wife,  of 
any  of  her  separate  property  for  the  benefit  of  her  hus- 
band, or  where  he  shall  have  used  the  I'roceeds  of  said 
sale,  with  her  consent  in  writing,  it  shall  be  deemed  a 
gift,  and  neither  she  nor  those  claiming  under  her  shall 
have  any  right  to  recover  the  same. 

Sec.  8.  If  the  wife  has  just  cause  to  apprehend  that 
her  husband  has  mismanaged  or  wasted,  or  will  mis- 
manage or  waste,  her    separate    property,  she  or  any 
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other  person  in  her  behalf  may  apply  to  the  district 
court  for  the  appointment  of  a  trustee  to  take  charge  of 
and  manage  her  separate  estate  ;  such  trustee  may,  for 
good  cause  shown,  be,  from  time  to  time,  removed  by 
the  court,  and  another  appointed  in  his  p  1  ace. t!! Before 
entering  upon  the  discharge  of  his  trust,. he  shall  execute 
a  bond,  with  sufficient  surety  or  sureties,  to  be  approved 
by  the  court,  for  the  perfoi-mance  of  his  duties.  In  case 
of  the  appointment  of  a  trustee  for  the  wife,  he  shall 
account  for  and  pay  over  to  the  husband^and  wife,  or 
either  of  tliem,  the  income  and  profits  of  the  wife's 
estate  in  such  manner  and  proportion  as  the  court  may 
direct. 

Sec.  9.  The  husband  may  have  the  entire  manage- 
ment and  control  of  the  common  property,  with  the  like 
absolute  power  of  disposition,  as  of  his  own  separate 
estate,  and  the  rents  and  profits  of  either  husband  or 
wife,  shall  be  deemed  common  property,  unless  in  the 
case  of  the  separate  property  of  the  wife,  it  shall  be  pro- 
vided by  the  term  of  the  instrument  whereby  such 
property  may  have  been  bequeathed,  devised  or  given  to 
her,  that  the  rents  and  profits  thereof  shall  be  applied  to 
her  sole  and  separate  use ;  in  which  case  the  entire 
management  and  disposal  of  the  rents  and  profits  of 
such  property  shall  belong  to  the  wife  and  shall  not  be 
liable  for  the  debts  of  her  husband. 

Sec.  10.  No  estate  shall  be  allowed  to  the  husband 
as  tenant  by  courtesy  upon  the  decease  of  his  wife,  nor 
any  estate  in  dower  be  allowed  the  wife  upon  the 
decease  of  her  husband. 

Sec.  11.  Upon  the  dissolution  of  the  community, 
by  the  death  of  either  husband  or  wife,  one-half  of  the 
common  property  shall  go  to  the  survivor,  and  the  other 
half  to  the  descendants  of  the  deceased  husband  or 
wife  ;  the  whole,  however,  subject  to  the  payment  of  the 
debts  of  the  deceased.  If  there  be  no  descendants  of 
the  deceased  husband  or  wife,  the  whole  shall  go  to  the 
survivor,  subject  to  such  payment. 

Sec.  12.  In  case  of  the  dissolution  of  the  marriage 
by  decree  of  any  court  of  competent  jurisdiction,  the 
common  property  shall  be  equally  divided  between  the 
parties,  and  the  court  granting  the  degree  shall  make  such 
order  for  the  division  of  the  common  property,  or  the 
sale  and  equal  distribution  thereof,  as  the  nature  of  the 
case  may  require;  provided,  that  where  such  degree  of 
divorce  is  rendered  on  the  ground  of  adultery,  or  some 
cruelty,  the  party  found  guilty  thereof  shall  only  be 
entitled  to  sucli  portion  of  the  common  property  as  the 
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court  granting  the  decree,  may  in  its  discretion,  from 
the  facts  of  the  case,  deem  just  and  allow ;  and  such 
allowance  shall  be  subject  to  revision  on  appeal  in  all 
respects,  including  the  exercise  of  discretion  of  the 
court  below. 

Sec.  13.     The  separate  property  of  the  husband  shall  separate 
not  be  liable  for  the  debts  of  the  wife  contracted  before  Sln^nabie 
the  marriage,  but  the  separate  property  of   the  wife   SeothS.°^ 
shall  be  and  continue  liable  for  all  such  debts. 

Sec.  14.     In  ev^ery  marriage  hereafter  contracted  in  This  act  to 
this  Territory  the  rights  of  husband  and  wife  shall  be  c?ptYo°n'/^' 
governed  by  this  act,  unless  there  is  a  marriage  contract 
containing  stipulations  contrary  thereto. 

Sec.  15.  The  rights  of  husband  and  wife  married  in  same, 
this  Territory  prior  to  the  passage  of  this  act,  or  married 
out  of  the  Territory,  but  who  shall  reside  and  acquire 
property  herein,  shall  also  be  determined  by  the  pro- 
visions of  this  act,  with  respect  to  such  property  as  shall 
be  hereafter  acquired,  unless  so  far  as  such  provision 
may  be  in  conflict  with  the  stipulations  of  any  marriage 
contract. 

Sec.  16.     All  marriage  contracts  sliall  be  in  writing  Marriage 
and  acknowledged  or  proved  in  like  manner  as  a  con-  be°in^wm° 
veyance  of  land  is  required  to  be  executed  or  proved.       i^s- 

Sec.  17.     When  a  marriage  contract  shall  be  acknowl-  Marriage . 
edged  or  proved,  it  shall  be  recorded  in  the  office  of  the  be"recorded 
recorder  of  every  county  in  which  the  parties  reside, 
and  also  in  the  office  of  the  recorder  of  every  county  in 
which  any  real  estate  may  be  situated,  which  is  conveyed 
or  affected  by  such  marriage  contract. 

Sec  18.     When  any  marriage  contract  is  deposited  in  Record  to 
the  recorder's  office  for  record,  it  shall,  as  to  all  property  tice."'^°~ 
affected  thereby,  in  the  county  where  the  same  is  depos- 
ited, impart  full  notice  to  all  persons  of    the  contents 
thereof. 

Sec  19.     No  marriage  contract  shall  be  valid,  or  ajBFect  Not  valid 
any  property,  except  between  the  parties  thereto,  until  it  horded!" 
shall  be  deposited  for  record  with  the  recorder  of  the 
county  where  the  parites  reside,  and  if  it  relates  to  real 
estate  in  other  counties,  with  the  recorder  of  the  county 
wherein  such  property  is  situated. 

Sec  20.     A  minor  capable  of  contracting  matrimony  Marriage 
may  enter  into  a  marriage  contract,  and   the  same  shall  minor. 
be  valid,  as  if  he  or  she  w^ere  of  full  age ;  provided,  it 
he  assented  to  in  writing  by  tlie  person  or  persons  whose    . 
consent  is  necessary  to  his  or  her  marriage. 

Sec  2L     A  marriage  contract  may  be  altered  at  any  To  alter. 
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time  before  celebration'' of  ?the  niarriaL>;e.  but  not  after- 
wards. 

Sec.  22.  The  parties  to  any  marriage  contract  shall 
enter  into  no  agreement,  the  object  of  which  shall  be  to 
alter  thfe  legal  order  of  descent,  either  with  respect  to 
themselves  in  what  concerns  the  inheritance  of  their 
children  or  posterity,  or  with  respect  to  their  children 
between  themselves,  nor  derogate  from  the  rights  given 
by  law  to  the  husband,  or  to  the  head  of  the  family, 
or  to  the  survivmg  husband  or  wife  as  the  guardian  of 
the  children. 

Sec.  23.  No  stipulation  of  any  marriage  contract 
shall  be  valid  which  shall  derogate  from  the  rights  given 
by  law  to  the  husband  over  the  person  of  his  wife  and 
children  or  which  belongs  to  thel^husband  as  the  head  of 
the  family,  or  to  the  surviving  husband  or  wdfe  as  the 
guardian  of  the  children. 


ApproveDj  January  6,  1875. 
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£e  it  enacted  hy  the  Legislative  Assembly  of  the 
Territory  of  Idaho  as  follows  : 


Section    1.    District  courts  to  have  iurisdiction. 

2.  Divorces  may  be  granted. 

3.  Six  months'  residence  of  applicant  required. 

4.  Grounds  for  divorces. 

5.  For  impotence  must  be  commenced  in  two  years  by  injured 

party. 

6.  Legitimacy  of  children,  when  not  affected. 

7.  Order  for  support  of  wile  and  children  during  suit  and  aftef_ 

wards. 

8.  Parties  may  testify.    Proof  of  facts  must  be  made.    Reference. 

Section  1.    The  several  district  courts  of  this  Territory  District 

within   their   respective  districts,  shall   have  exclusive  courts  to 

jurisdiction  to  grant  a  divorce  from  the  bonds  of  matri-  diction, 
mony. 

Sec.  2.     Divorces  may  be  granted  from  the  bonds  of  Divorces 

matrimony.  ^^^J^^^^ 

Sec.  3.     !Ro  person  shall  be  allowed  to  apply  for  a  six  months* 

divorce,  under  the  provisions  of  this  act,  who  has  not  residence  of 

been  a  resident  of   this  Territory  for  a  period  of  six  required, 
months  immediately  preceding  such  application. 

Sec.  4.     Divorce  from  the  bonds  of  matrimony  may  Grounds  for 

1  ,     T  ^  J     divorcea. 

be  granted  : 

First — For'natural  impotence,  existing  at  the  time  of 
marriage ; 

Second- — When  the  female,  at  the  time  of  the  alleged 
marriage,  was  under  the^age  of  fourteen  years,  and  the 
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alleged  marriage  was  without  the  consent  of  her  parents 
or  guard ir.n  or  other  person  having  the  legal  custody  of 
her  person  ;  and  when  such  marriage  was  not  voluntarily 
ratified  on  her  part,  after  she  had  attained  the  age  of 
fourteen  years ; 

Third — By  an  act  of  adultery  by  either  of  the  par- 
ties. But  no  divorce  shall  be  granted  upon  the  applica- 
tion of  the  party  guilty  of  the  act  of  adultery  com- 
plained of,  nor  if  it  shall  appear  to  the  court  that  the 
adultery  complained  of  was  by  collusion  of  the  parties ; 
nor  when  it  shall  appear  that  the  parties  have  lived  and 
co-habited  together  as  man  and  wife  after  knowledge  of 
the  act  of  adultery  complained  of ; 

Fourth — For  extreme  cruelty  in  either  party,  or  for 
habitual  intemperance  for  the  period  of  two  years,  or 
for  willful  desertion  by  either  party  for  the  period  of 
one  year,  or  for  willful  neglect  on  the  part  of  the  hus- 
band to  provide  for  his  wife  the  common  necessaries  of 
life — having  the  ability  to  provide  the  same — for  the 
period  of  two  years ; 

Fifth — When  the  consent  of  either  of  the  parties  to 
the  marriage  was  obtained  by  force  or  fraud,  upon 
the  application  of  the  injured  ])arty; 

Sixth — In  case  of  the  conviction  of  either  party  for 
a  felony,  after  marriage,  where  the  punishment  is  not 
less  than  imprisonment  for  two  years. 

Sec.  5.  No  action  for  divorce  on  the  grounds  of 
natural  impotency  existing  at  the  time  of  the  marriage, 
shall  be  allowed,  except  b}^  the  injured  party,  nor  unless 
instituted  within  two  years  after  the  solemnization  of 
the  marriage. 

Sec.  6.  When  a  divorce  is  granted,  un  the  ground 
of  adultery,  on  the  part  of  the  wife,  the  legitimacy  of 
any  children  born  or  begotten  of  her  before  the  act  of 
adultery  complained  of,  shall  not  be  affected  by  the 
divorce. 

Sec.  7.  In  any  action  for  a  divorce,  the  court  may, 
during  the  pendency  of  the  action,  or  at  the  final  hear- 
ing or  afterwards,  make  such  order  for  the  support  of 
the  wife,  and  the  maintenance  and  education  of  the 
children  of  the  marriage  as  may  be  just,  and  may  at  any 
time  thereafter  annually  vary  or  modify  such  order,  as 
the  interest  and  welfare  of  the  children  may  require. 

Sec.  8.  Either  party  shall  be  allowed  to  testify ;  but 
no  divorce  shall  be  granted  in  any  action  by  default  of 
the  defendant,  nor  in  the  admission  or  statement  of 
either  party,  but  in  all  cases  the  court  shall  require 
additional  evidence  of  the  facts  alleged  as  the  grounds 
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for  a  divorce ;  which  proof,  if  taken  before  a  referee, 
shall  be  upon  written  questions,  and  free  from  all  legal 
exceptions  as  to  its  competency,  admissibility  and  suf- 
ficiency, ^or  shall  it  be  lawful  for  any  court  to  grant  a 
divorce  upon  the  statement  or  finding  of  facts  by  a 
referee,  but  only  upon  the  legal  testimony  taken  in  the 
cause.  In  every  action  for  a  divorce  the  complaint 
must  be  verified. 

Approved  January  13,  1875. 
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Be  it  enacted  hy  the  Legislative  Assembly  of  the 
Territory  of  Idaho  as  follows : 


Section    1.  Marriage  defined. 

2.  Age  of  consent.   , 

3.  Consent,  how  manifested  and  proved. 

4.  Marriage  voidable  for  want  of  consent. 

5.  Incestuous  and  void  between  certain  relatives. 

6.  When  illegal  and  void.    Exceptions. 

7.  Valid,  contracted  out  of  Territory. 

8.  Requirements  of  this  act. 

9.  Obtaining  license.    Requisites  for  duties  of  recorder. 

10.  Who  may  solemnize  marriage. 

11.  Duty  of  person  solemnizing. 

12.  Certificate,  what  to  contain. 

13.  Certificate  and  license  to  be  filed  in  the  recorder's  office.    Feet 

14.  Declaration  of  marriage 

15.  Declaration,  where  there  is  no  record. 

16.  Acknowledgment  and  record  of    declaration.    Action  to  test 

validity  of  marriage. 

17.  The  record.    Duties  of  recorder. 

18.  Penalty  for  violation  of  the  provisions  of  this  act. 

Marriage  SECTION  1.     Marriage   is  a  personal  relation  arising 

defined.  ^^|.  ^f  g^  q.\^\\  contract,  to  wliich  the  consent  of  parties 
capable  of  making  it  is  necessary.  Consent  alone  will 
not  constitute  marriage ;  it  must  be  follow^ed  by  a  sol- 
emnization, or  b}^  a  mutual  assumption  of  marital  rights, 
duties  or  obligations. 
Age  ofcon-  Seo.  2.  Any  unmarried  male  of  the  age  of  eighteen 
years  or  upwards,  and  any  unmarried  female  of  the  age 
of  sixteen  or  upwards,  and  not  otherwise  disqualitied, 
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are  capable  of  consenting  to  and  consuiiiating  marriage. 

Sec.  3.     Consent  to  and  subsequent  consummation  of  how^m"im- 

mai-riaofe  may  be  manifested  in  any  form,  and  may  he  ffstod  and 

proved  under  the  same  general  rules  of  evidence  as  i'. acts  ^^"^"^^ 
in  other  cases. 

Sec.  4.     If  either  party  to  a  marriaofe  is  incapable  of  Marrian;e 

.      /.  iL       i:-  ^        ,.        -[•  X'  voidable  ior 

consent,  tor  want  ot   age  or   nnaerstanamg ;    or,  irom   want  of 
physical  causes,  of  entering  into  the  marriage  state  ;  or  if  consent, 
such  consent  is  ol)tained  by  fraud  or  force,  tbe  mar- 
riage is  voidable. 

8p:c.  5.     Marriage    between    parents,    ancestors   and  inccstuoua 
descendants  of  any  degree,  and   between  brothers  and   hltJeSu 
sisters  of  the  half   as   well    as   the   wdiole    blood,  and   atwes"  ^^^' 
between  nncles  and  nieces  or  aunts  and  nephews,  are 
incestuous  and   void,  fi-om  the  beginning,  whether  the 
relationship  is  legitimate  or  illegitimate. 

Sec.  6.     A  subsequent  marriage  contracted   by  any  wheniue- 
person  during  the   life  of  a  former  hnsband  or  wife  of  fold" ex- 
such  person  ;  with  any  person  other  than   such  former  ceptions. 
hnsband  or  wife,  is  illegal  and  void  from  the  beginning, 
unless ; 

I^irst — The  former  marriage  had  been  annulled  or 
dissolved  ;  or, 

Second— \Jn\e9>s  such  former  husband  or  wife  was 
absent  and  not  known  to  such,  person  to  be  living,  for 
the  space  of  five  successive  years  immediately  preceding 
such  marriage,  in  which  case  the  subsequent  marriage  is 
void  only  from  the  time  its  nulity  is  adjudged  by  a 
competent  tribunal. 

Sec.  7.     All  marriages  contracted  witliout  this  Ter-  vaiid, 
ritory  which  w^ould  be  valid   by  the  laws  of  the  country  onf  of  ufis 
in  which  the  same  were  contracted,  are   valid   in  this  territory. 
Territory. 

Sec.  8.     Marriage    mnst    be     licensed,    solemnized,  Require- 
authenticated,  and  recorded  as  provided  in  this  act ;  but  Sact. 
non-compliance  with  its  provisions  does  not  invalidate 
any  lawful  marriage. 

Sec.  9.     All   persons  about  to  be  loined  in  marria^'e  obtaining 
must  first  ol)tain  a   license  therefor  from    the   county  rcqiuaites 
recorder  of  the  county  in  which  the  marriage  is  to  be  ^^^^' 
celebrated,  showing: 

J'trst — The  identity  of  the  parties  ; 

Second — Their  real  and  full  names,  and  places  of  res- 
idence ; 

Third- — That  they  are  of  sufficient  age  to  be  capable 
of  contracting  marriage ; 

Fourtli — -If  the  male  is  nnder  the  age  of  twenty-one, 
or  the  female  under  the  age  of  eighteen  years,  the  con- 
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sent  of  the  father,  mother  or  guardian,  if  any  such  is 
given  ;  or  tliat  such  non-aged  person  has  been  previously, 
but  is  not  at  the  time,  married.  For  the  purpose  of 
ascertaining  these  facts,  the  county  recorder  is  hereby 
authorized  and  empowered  to  examine  parties  and  wit- 
nesses on  oath,  and  receive,  and  read  affidavits ;  the 
recorder  nnist  state  such  facts  in  the  license,  or  so  many 
as  may  be  necesaary  to  inform  the  person  solemnizing 
the  mai-riage  that  the  recorder  was  duly  satisfied  that  the 
parties  applying  for  such  license,  and  making  such  con- 
tract of  marriage  had  a  legal  right  so  to  do. 

Sec.  10.  Marriage  may  be  solemnized  by  either  a 
justice  of  the  supreme  court,district,or  probate  judge  ;  the 
governor  or  justice  of  the  peace,  priest,  or  minister  of  the 
gospel  of  any  denomination ;  and  no  particular  form  for 
the  ceremony  of  marriage  shall  be  required ;  but  the 
parties  must  declare,  in  the  presence  of  the  person  sol- 
emnizing the  marriage,  that  they  take  each  other  as 
husband  and  wife. 

Sec.  11.  The  person  solemnizing  a  marriage  must 
first  require  the  presentation  of  the  marriage  license, 
and  satisfy  himself  that  it  substantially  conforms  to 
section  nine  of  this  act,  and  that  the  facts  set  forth  in  it  are 
true.  For  this  purpose,  he  may  solely  rely  upon  the 
license  or  may  administer  oaths  and  examine  the  par- 
ties and  witnesses  in  like  manner  as  the  county  recorder 
does  before  issuing  the  license. 

Sec.  12.  The  person  solemnizing  a  marriage  must 
make,  sign  and  inclose  upon  or  attach  to  the  license  a 
certificate  showing : 

First — That  he  believes  the  facts  stated  to  be  true, 
and  that,  upon  due  inquiry,  there  appears  to  be  no  legal 
impediment  to  the  marriage. 

Second — The  name  and  place  of  residence  of  one  or 
more  witnesses  to  the  ceremony ; 

Third — The  fact,  time  and  place  of  the  solemnization 
of  the  marriage. 

Sec.  13.  He  must,  at  the  request  of,  and  for  either 
party,  make  a  certified  copy  of  the  license  and  certificate, 
and  tile  the  originals  with  the  county  recorder  within 
thirty  days  after  the  marriage  ;  and  for  such  service  shall 
be  entitled  to  receive  from  the  parties  married  the  sum 
of  five  dollars;  but  may  receive  any  other  or  greater 
sum  voluntarily  given  by  the  parties  to  such  marriage. 

Sec.  14.  Persons  married  without  the  solemnization 
provided  for  in  section  ten,  must  jointly  make  a  declara- 
tion of  marriage  substantially  showing  : 
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First — The  names,  ages  and  residence  of  the  parties  ; 

iSecond — The  fact  of  marriage  ; 

Third — The  time  of  marriage  ; 

Fourth — That  the  marriage  has  not  been  solemnized. 

Sec.  15.  If  no  record  of  the  solemnization  of  a  mar- 
riage is  known  to  exist,  the  parties  may  jom  him  in  a 
declaration  of  such  marriage,  substantially  showing : 

First — The  names,  age  and  residence  of  the  parties ; 

Second— ^^\\Q  fact  of  marriage ; 

Third — That  no  record  of  such  marriage  is  known 
to  exist. 

Sec.  16.  Declarations  of  marriage  must  be  acknowl- 
edged and  recorded  in  like  manner  as  grants  of  real 
property.  If  either  party  to  any  marriage  denies  the 
same,  or  refuses  to  join  in  a  declaration  thereof,  the 
other  may  proceed,  by  action  in  the  district  court,  to 
have  the  validity  of  the  marriage  determined  and 
declared. 

Sec.  17.  The  county  recorder  sh^ll  open,  and  keep  a 
record  of  the  application  for  licenses  to  marry — the 
names  of  the  parties,  their  residence,  and  the  date  of  the 
issuance  of  such  license,  and  the  proof  upon  which  the 
same  was  granted ;  and  shall  record  the  certificate  of  the 
person  solemnizing  the  marriage,  and  shall  also  make  a 
proper  index  to  the  names  of  the  parties  in  reversed 
columns,  with  the  date  of  such  marriage,  and  he  may 
charge  and  receive  such  fees  therefor,  as  are  allowed  in 
other  cases  for  administering  oaths,  swearing  witnesses, 
taking- depositions  and  affidavits,  filing,  recording  and 
certifying  to  the  same,  which  fees  shall  be  paid  at  the 
time  of  obtaining  the  license. 

Sec.  18.  If  the  county  recorder  or  any  person 
authorized  herein  to  solemnize  marriage  or  the  contract- 
ing parties  to  such  marriage  shall  violate  the  provisions  of 
this  act,  they  shall  be  fined  in  any  sum  not  exceeding 
one  hundred  dollars,  for  each  and  every  offence,  which 
fine  shall  be  paid  into  the  school  fund  of  the  county  in 
which  such  offense  has  been  committed. 
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Approved  JoMuary  12,  1875. 
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Be  it  enacted  by  the  Legislative  Assembly  of  the 
Territory  of  Idaho  of  follows  : 
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Accounts  in 
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Section    1.  Money  of  account  to  be  dollar,  cent  and  mill. 

2.  Accounts  in  other  money  not  vititited. 

3.  Judgments,  etc.,  to  be  computed  in  dollars  and  cents. 

4.  Interest  to  be  ten  per  cent,  per  annum,  unless  otherwise  ex- 

pressly agreed. 

5.  Interest  shall  not  exceed  two  per  cent,  per  month. 

6.  Compound  interest  not  allowed. 

7.  Usurious  interest  paid  may  be  recovered, 

8.  Penalty  for  charging  usurious  interest. 


Section  1.  The  money  of  account  of  this  Territory 
shall  be  the  dollar,  cent  and  mill ;  and  all  accounts  in  the 
public  offices  and  other  public  accounts,  and  all  proceed- 
ings in  courts,  shall  be  kept  and  had  in  conformity  to 
this  regulation. 

Sec.  2.  Nothing  contained  in  the  preceding  section 
shall  vitiate  or  aft'ect  any  account,  charge  or  entry  origi- 
nally made  on  any  note,  bond  or  other  instrument 
expressed  in  any  other  money  of  account ;  but  the  same 
shall  be  reduced  to  dollars  and  parts  of  dollars,  as  here- 
tofore directed,  in  any  suit  thereupon. 

Sec.  3.  In  all  judgments  and  decrees  rendered  by  any 
court  of  justice  for  any  debt,  damages  or  costs,  and  in  all 
executions  issued  thereon,  the  amount  shall  be  computed 
as  near  as  may  be  in  dollars  and  cents,  rejecting  small 
fractions ;  and  no  judgment  in  other  proceedings  shall 
be  considered  erroaeous  for  such  omission. 
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Sec.  4:.  Wlien  there  is  no  express  contract  in  writing, 
■fixing  a  different  rate  of  interest,  interest  shall  be  allowed 
at  the  rate  of  ten  per  cent,  per  annum  for  all  moneys 
after  they  become  due,  on  any  bond,  bill  or  promissory 
note,  or  other  instrument  of  writing,  or  any  judgment 
I'ecorded  before  any  court  in  this  Territory  for  money' 
lent,  for  money  due  on  settlement  of  account  from  the 
day  on  which  the  balance  is  ascertained,  and  for  money 
recorded  to  the  use  of  another. 

Sec  5.  Parties  may  agree  in  writing  for  the  pay- 
ment of  any  rate  of  interest,  on  money  due  or  to  become 
due  on  any  contract,  not  to  exceed  the  sura  of  two  per 
cent,  per  month.  Any  judgment  rendered  on  such  con- 
tract shall  bear  interest  at  the  rate  of  ten  per  cent,  per 
annum  until  satisfied. 

Sec  6.  Ko  person  or  corporation,  in  computing 
interest  on  any  bond,  bill,  promissory  note  or  any  other 
instrument  in  writing,  shall  add  the  ^  interest,  or  any 
portion  thereof  due,  to  the  principal,  and  compute 
interest  thereon  as  part  of  the  principal,  thereby  charg- 
ing compound  interest. 

Sec  T.  Every  person  who,  for  any  such  loan  or  for- 
bearance, shall  pay  or  deliver  an}^  greater  sum  or 
value  than  is  above  allowed  to  be  received, 
may  recover,  in  an  action  against  the  person  who 
shall  have  taken  or  received  the  same,  or  his 
personal  representative  treble  the  amount  of  money  so 
paid,  or  value  delivered,  above  the  rate  aforesaid,  if  such 
action  be  brought  within  one  year  after  such  payment  or 
delivery. 

Sec  8.  Any  person  who  shall  directly  or  indirectly 
receive  any  greater  interest,  discount  or  consideration 
than  is  prescribed  in  this  act,  and  in  violation  of  the 
provisions  or  this  act,  shall  be  deemed  guilty  of  a  mis- 
demeanor and  on  conviction  thereof,  the  person  so 
oHending  shall  be  punished  by  fine  not  exceeding  one 
hundred  dollars  or  imprisonment  not  exceeding  six 
months,  or  by  both  such  fine  and  imprisonment. 
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Approved  January  12,  1875. 
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RELATING  TO  BONDS,  DUE  BILLS,  ETC, 


■^<U?0- 


Be  it  enacted  hy  the  Legislative  Assemhly  of  th^ 
Territory  of  Idaho  as  follows : 


:ffect  of 
onds,  due 
ills  and 
m-neco- 
ible  in' 
raments. 


To  be  as  • 
signable  by 
endorse- 
ment. 


Section    1.  Effect  of  bonds,  dne  bills  and  non-negotiable  instrumeDts. 

2.  To  be  assignable  by  endorsement. 

3.  Assignee  may  maintain  action  thereon. 

4.  Liability  of  assignee. 

5.  Defendant  may  plead  want  of  consideration  in  suit  by  assigaee, 

6.  Fraud  or  circumvention  may  be  pleaded  by  defendant. 

7.  Tenders  of  chattels  where  to  be  made. 

8.  A  legal  tender  of  chattels  to  discharge  obligor. 

Section  1.  That  all  bonds  and  due  bills,  and  other 
instruments  of  writing  not  negotiable^  hereafter  made  by 
any  person,  body  politic  or  corporate,  whereby  such  per- 
son promises  or  agrees  to  pay  any  sum  or  sums  of 
money,  or  articles  of  personal  property,  or  acknowledges 
any  sum  of  money,  or  articles  of  personal  property,  to 
be  due  to  any  other  person,  shall  be  taken  to  be  due  and 
payable,  and  the  sum  of  money  or  articles  of  personal 
property  therein  mentioned,  shall  by  virtue  thereof  be 
due  and  payable  to  the  person  to  whom  the  bond,  bill  or 
other  instrument  in  waiting  is  made. 

Sec.  2.  Any  such  bond,  due  bill  or  other  instrument 
in  writing  not  negotiable,  made  payable  to  any  person, 
shall  be  assignable  by  endorsement  thereon,  under  the 
hand  of  such  person  and  of  his  assignee,  in  the  same 
manner  as  bills  of  exchange  are,  so  as  absolutely  to  trans- 
fer and  vest  the  property  thereof  in  each  and  every 
assignee  successively. 
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Sec.  3.  Any  assignee  to  whom  sucli  sum  of  money 
or  personal  property  is,  by  such  endorsement,  made  pay- 
able, or  in  the  case  of  the  death  of  such  assignee,  his 
heirs,  executors  and  administrators  may,  in  his  name, 
institute  and  maintain  the  same  kind  of  action  for  the 
recovery  thereof,  against  the  person  who  made  and  exe- 
cuted such  bond,  bill  or  other  instrument  in  writing,  or 
against  his  heirs,  executors,  or  administrators,  as  might 
have  been  maintained  against  him  by  the  obligee  or 
payee,  in  the  case  the  same  had  not  been  assigned  ;  and 
in  every  such  action  in  which  judgment  shall  be  given  for 
the  plaintiff,  he  shall  recover  his  damages  and  costs  of 
suit  as  in  other  cases;  provided^  that  the  maker  or 
obligor  shall  be  allowed  to  set  up  in  defence  to  the 
action  of  an  assignee  any  matter  which  he  might  have 
set  up  to  the  action  of  the  payee  or  obligee,  where  the 
same  has  arisen  previous  to  notice  of  the  assignment. 

Sec.  4.  Every  assignor,  his  heirs,  executors,  or  ad- 
ministrators, of  every  such  note,  bond,  bill  or  other 
instrument  in  writing,  shall  be  liable  to  the  action  of  the 
assignee  thereof,  his  executors,  or  administrators,  if  such 
assignee  shall  have  used  diligence,  by  the  institution  and 
prosecution  of  a  suit  against  the  maker  of  such  note, 
bill,  or  other  instrument  in  writing,  or  against  his  heirs, 
executors,  or  administrators,  for  recovery  of  the  money 
■or  property  thereon,  or  damages  in  lieu  thereof ;  p^ro- 
vided^  that  if  the  institution  of  such  suit  would  have 
been  unavailing,  or  that  the  maker  had  absconded  or 
left  the  Territory  or  State  where  such  assigned  note,, 
bond,  bill  or  other  instrument  in  writing,  became  due,, 
or  within  twenty  days  thereafter,  such  assignee,  hiS' 
heirs,  executors,  or  administrators,  may  recover  against 
the  assignor,  or  his  heirs,  executors,  or  administrators,  as 
if  due  diligence  by  suit  had  been  used.  By  "due  dili- 
gence," shall  be  understood  the  institution  of  suit  within 
sixty  days  after  the  maturity  of  the  obligation. 

Sec.  5.  In  any  action  which  may  hereafter  be  com- 
menced in  any  court  in  this  Territory  upon  any  of  the 
instruments  in  writing  mentioned  in  this  act  by  the 
obligee  or  payee  thereof,  if  any  of  such  instruments  were 
made  or  entered  into  without  a  good  or  valid  considera- 
tion, or  if  the  consideration  upon  which  any  such  instru- 
ment was  made  or  entered  into  has  wholly  or  in  part 
failed,  it  shall  be  lawful  for  the  defendant,  against  whom 
such  action  shall  have  been  commenced  by  his  obligee  or 
payee,  to  plead  to  such  want  of  consideration,  or  that  the 
•consideration  has  wholly  or  in  part  failed  ;  and  if  it  shall 
appear  that  any  of  the  aforesaid  instruments  were  made 
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and  entered  into  wii.hoiic  a  good  and  valid  consideration, 
or  that  the  consideration  has  wholly  failed,  the  verdict 
shall  be  for  the  defendant ;  and  if  it  shall  appear  that 
the  consideration  has  failed  in  part,  the  plaintiff  shall 
recover  in  accordance  with  the  equity  of  the  case. 

Sec.  0.  If  any  fraud  or  circumvention  be  used  in 
obtaining  the  making  or  executing  of  any  of  the  instru- 
ments aforesaid,  such  fraud  or  circumvention  may  be 
pleaded  in  bar  to  any  action  to  be  brought  on  any  such 
instrument  so  obtained,  whether  such  action  be  brought 
by  the  party  committing  any  such  fraud  or  circumven- 
tion, or  any  assignee  of  such  instrument. 

Sec.  7.  In  all  cases  where  any  of-  the  before  men- 
tioned instruments  of  writing  are  for  the  payment  or 
dehvery  of  personal  property,  other  than'  money,  and  no 
particular  place  be  specified  in  such  instrument  of  writ- 
ing for  the  payment  or  delivery  thereof,  it  shall  be  law- 
ful for  the  maker  of  any  such  instrument  of  writing  to 
tender,  or  cause  to  be  tendered,  on  the  day  mentioned  in 
such  instrument,tlie  personal  property  therein  mentioned, 
at  the  place  where  the  obligee  or  payee  of  any  such  instru- 
ment resided  at  the  time  of  the  execution  thereof  ; 
fTomded^  however,  that  such  property  be  too  ponderous 
to  bo  easily  moved,  or  if  the  obligee  or  payee  of  such 
instrument  had  not,  at  the  time  of  the  execution  of  such 
instrument  of  writing,  a  known  place  of  residence  in  the 
county  where,  the  maker  resided,  then  it  shall  be  lawful 
to  tender  such  personal  property  at  the  place  where  the 
maker  of  such  instrument  resided  at  the  time  of  execu- 
tion thereof.  Any  tender  made  in  pursuance  of  this 
section,  shall  be  equally  valid  and  legal,  in  case  any  such 
instrument  of  writing  shall  have  been  assigned  in  pursu- 
ance of  the  first  section  of  this  act,  as  if  no  such  assign- 
ment had  been  made. 

Sec.  8.  A  legal  tender  of  any  such  personal  property 
shall  discharge  the  maker  of  any  such  instrument  from 
all  liability  thereon ;  and  the  property  thus  tendered  is 
here  declared  to  fte  vested  in,  and  belong  to  the  legal 
owner  and  holder  of  any  such  instrument  of  writing,  and 
he  may  maintain  an  action  for  the  recovery  thereof,  or 
for  damages,  if  the  possession  be  subsequently  illegally 
withheld  from  him ;  provided,  however,  if  any  such 
property  so  tendered,  shall  be  of  a  perishable  nature,  or 
shall  require  feeding  or  other  sustentation,  and  the  per- 
son owning  or  holding  any  such  instrument  of  writing 
be  absent  at  the  time  of  tendering  the  same,  it  shall  be 
lawful  for  every  person  making  such  tender  to  preserve, 
feed,  or  otherwise  take  care  of  the  same ;  and  he  shall 
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ha^^e  a  lien  on  sucL  tendered  property,  for  his  reasona- 
ble trouble  and  expense  of  preserviup;.  feeding,  or  sus- 
taining such  property,  until  payment,  be  made  for  such 
trouble  and  expense. 


Approved  January  12,  1875, 


RELATIVE  TO  BILLS   OF    EXCHA:N^GE    ANI> 
PROMISSORY  NOTES. 
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Be  it  enacted  by  the  Legislative  Assembly  of  the 
Territory  of  Idaho  as  follows  : 


Section    1.  All  notes  made  negotiable . 

2.  Same,  when  sigjned  by  agent. 

3.  "Person"  construed, 

4.  Who  may  maintain  action. 

"5.  Payable  to  maker  or  flctitioas  person. 

■6.  Acceptance  must  be  in  writing. 

'7.  Not  finding,  if  on  other  paper,  exception.r 

8.  When  i^romise  to  accept,  is  an  acceptance. 

9.  Acceptance  to  be  written  on  the  bill. 
10.  Limitations  upon  last  four  sections. 
li.  When  bill  is  deemed  to  be  accepted. 

12.  Rate  of  damage  on  protest.    Pacific  States.    Atlantic  States. 

Pacific  British  Possessions.    Foreign  countries. 

13.  Damages,  in  lieu  of  what.    Interest, 

14.  Amount  ascertained  without  reference  to  rates  of  exchange. 

15.  When  rate  of  exchange  considered. 

16.  Same  rate  of  damage  for  non-acceptance. 

17.  Holder  only  entitled  to  damages. 

18.  Notice  of  protest  sent  by  mail,  where  addressed. 
19  Bills  heretofore  drawn,  accepted. 

20.  Certain  days  considered  as  Sunday,  days  of  grace. 

All  notes  SECTION  1.     All  iiotes  in  writino^,  made  and  signed  by 

Sabie.^  any  person,  whereby  he  shall  promise  to  pay  to  any  other 
person,  or  to  his  order,  or  to  the  order  of  any  other  person^ 
or  unto  the  bearer,  any  sum  of  money  therein  men- 
tioned, shall  be  due  and  payable  as  therein  expressed, 
and  shall  have  the  same  effect  and  shall  be  negotiable  in 
like  manner  as  inland  bills  of  exchange,  according  to  the 
custom  of  merchants. 
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Sec.  2.  Every  such  note,  signed  by  tlie  agent  of  any 
person  under  a  general  or  special  authority,  shall  bind 
such  person,  and  shall  have  the  same  effect  and  be  nego- 
tiable as  above  provided. 

Sec.  3.  The  word  "person"  in  the  last  preceding 
sections  shall  be  construed  to  extend  to  every  corpora- 
tion capable  by  law  of  making  contracts. 

Sec.  4.  The  payees  and  endorsers  of  every  such  note, 
payable  to  them  at  their  order,  and  the  holders  of  every 
such  note  payable  to  bearer,  may  maintain  action  for  the 
sums  of  money  therein  mentioned,  against  the  makers  and 
endorsers  thereof  respectively  in  like  manner  as  in  cases 
of  inland  bills  of  exchange,  and  not  otherwise. 

Sec.  5.  Such  notes  made  payable  to  the  maker 
thereof,  or  to  the  order  of  a  fictitious  person,  shall,  if 
negotiated  by  the  maker  have  the  same  effect  and  be  of 
the  same  validity  as  against  the  maker,  and  all  persons 
having  knowledge  of  the  facts,  as  if  payable  to  bearer. 

Sec  6.  T^o  person  within  this  Territory  shall  be 
charged  as  an  acceptor  on  a  bill  of  exchange,  unless  his 
acceptance  shall  be  in  writing,  and  signed  by  himself  or 
his  lawful  agent. 

Sec  7.  If  such  acceptance  be  written  on  paper  other 
than  the  bill,  it  shall  not  bind  the  acceptor,  except  in 
favor  of  a  person  to  whom  such  acceptance  shall  have 
been  shown,  and  who,  on  the  faith  thereof,  shall  have 
received  the  bill  for  a  valuable  consideration. 

Sec  8.  An  unconditional  promise  in  writing  to 
accept  a  bill  before  it  is  drawn,  shall  be  deemed  an  actual 
acceptance  in  favor  of  any  person  who,  upon  the  faith 
thereof,  shall  have  received  the  bill  for  a  valid  consider- 
tion. 

Sec  9,  Every  holder  of  a  bill,  presenting  the  same 
for  acceptance,  may  require  that  the  acceptance  be 
written  on  the  bill ;  a  refusal  to  comply  with  such  request 
shall  be  deemed  a  refusal  to  accept,  and  the  bill  may  be 
protested  for  non-acceptance. 

Sec  10.  The  last  four  sections  shall  not  be  construed 
to  impair  the  right  of  any  person  to  whom  a  promise  to 
accept  a  bill  may  have  been  made,  and  who,  on  the  faith 
of  such  promise,  shall  have  drawn  or  negotiated  the  bill, 
to  recover  damages  of  the  parties  making  such  promise, 
on  his  refusal  to  accept  such  bill. 

Sec  11.  Every  person  upon  whom  a  bill  of  exchange 
is  drawn,  and  to  whom  the  same  is  delivered  for  accept- 
ance, who  shall  destroy  such  bill,  or  who  shall  refuse, 
within  twenty-four  hours  after  such  delivery,  or  within 
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such  other  period  as  the  holder  may  allow,  to  return  the 
hill  accepted   or   non-accepted   to  the   holder,  shall  be 
deemed  to  have  accepted  the  same. 
Rate  of  Sec.  12.     The  rate  of  damao^e  to  ])e  allowed  and  paid 

protest.  upon  the  usuai  protest  tor  non-payment  or  non-accept- 
ance of  bills  of  exchange,  drawn  or  negotiated  within 
this  Territory,  shall  be  as  follows : 

First — If  such  bills  shall  have  been  drawn  upon  any 
person  or  persons,  corporation,  company  or  companies, 
in  any  of  the  States  or  Territories  west  of  the  Rockv 
Mountains,  including  Utah  and  Montana,  twenty  per 
cent,  or  twenty  dollars  on  the  hundred,  upon  the  princi- 
pal sum  specified  in  such  bill ; 

Second — If  such  bill  slull  have  been  drawn  upon  any 
person  or  persons,  corporation  or  corporations,  company 
or  companies,  in  any  part  or  place,  in  any  of  the  United 
States,  east  of  the  Hocky  Mountains,  usually  known  as 
the  Atlantic  States,  twenty-tive  per  cent.,  or  twenty-five 
dollars  upon  the  hundred,  upon  the  principal  sum  speci- 
fied ir.  the  bill ; 

Third — If  upon  any  person  or  persrtjis,  corporation  or 
corporations,  company  or  companies,  in  any  part  or  place 
of  the  British  Possessions  in  North  America,  west  of  tht^ 
Kocky  Mountains,  including  \^ancouver's  Island,  twent}'- 
live  per  cent.,  or  twenty-iive  dollars  upon  the  hundred, 
upon  the  principal  sura  specilied  in  the  bill ; 

Fourth — If  such  bill  shall  have  been  drawn  upon  any 
person  or  persons,  corporation  or  corporations,  company 
or  companies,  in  any  part  or  place  of  Europe,  or  in  any 
foreign  country  except  the  aforesaid  British  Possessions, 
thirty  per  cent.,  or  thirty  dollars  upon  the  hundred,  upon 
the  principal  sum  specified  in  such  bill. 
■D.image8,in  Sec.  13.  Such  damages  shall  be  in  lieu  of  interest, 
what°  charges  of  protest,  and  all  other  charges  incurred  pre- 

vious to  and-  at  the  time  of  giving  notice  of  non-]xiy- 
ment ;  but  the  holder  of  such  bill   shall   be  entitled  to 
•demand  and  recover  lawful  interest  upon  the  a  segregate 
amount  of  the  principal  sum  specified  in  such  bill,  and  of 
the  damages  thereon,  from  the  time  at  which  notice  of 
protest  for  non-payment  shall  have  been  given,  and  pay- 
ment of  such  principal   sum  shall  have  been  demanded. 
Amount  as-       Skc.   l*.     If  the  coutents  of  such  bill  be  expressed  in 
withoiuany   mouey  01  accouut  or  the  united  States,  tlie  amount  due 
rate.[of  ex-   tliereou,  and  of  the  dauiages  herein  allowed  for  the  non- 
ehange.        p.iyment  thereof,  shall   be  ajcertained  and  determined 
without  any  reference  to  tlie  rates  of  exchange  existin 
between  the  Territory  an  l   the  plav'o  in    wliicii  f^uch  b 
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sliall  have  been  drawn,  at  tlie  time  of  demand,,  or  of  a 
notice  of  non-payment. 

Sec.  15.  If  the  contents  of  such  bill  be  expressed  in 
money  of  account  or  currency  of  any  foreign  country, 
then  the  amount  due,  exclusive  of  the  damages  payable 
thereon,  shall  be  ascertained  and  determined  by  the  rate 
of  exchange  or  the  value  of  such  foreign  currency  at  the 
time  of  the  demand  of  payment. 

Sec.  16.  When  a  bill  of  exchange  shall  be  protested 
for  non-acceptance,  the  same  rate  of  damages  shall  be 
allowed  the  protest  for  non-acceptance,  as  provided  in 
the  last  four  sections.,  and  shall  be  in  lieu  of  interest, 
charges  of  protest,  and  all  other  charges  incurred  pre- 
viovs  to  and  at  the  time  of  giving  notice  of  non-accept- 
ance ;  but  the  holder  shall  be  entitled  to  recover  interest 
upon  the  aggregate  amount  of  the  principal  sum  speci- 
fied in  the  bill,  and  of  the  damages  thereon,  from  the 
time  at  which  notice  of  protest  for  non-acceptance  shall 
have  been  mven. 

Sec.  17.  The  damages  allowed  by  this  act  shall  be 
recovered  only  by  the  holder  of  the  bill,  who  shall  have 
purchased  the  same,  or  some  interest  therein,  for  a  valu- 
able consideration. 

Sec.  18.  In  all  cases  where  notice  of  non-acceptance 
of  a  bill  of  exchange,  promissory  notes,  or  other  nego- 
tiable instruments  may  be  given  by  sending  the  same  by 
inail,  it  shall  be  sufHcicnt,  if  such  notice  be  directed  to 
the  city  or  town  where  the  person  sought  to  be  charged 
by  such  notice  resides  at  the  time  of  drawing,  making  or 
endorsing  such  bill  of  exchange,  promissory  note,  or 
other  negotiable  instrument,  unless  such  person,  at  the 
time  of  affixing  his  signature  to-^such  bill,  note,  or  other 
negotiable  instrument,  shall  in  addition  thereto,  specif}^ 
thereon  tlie  post  office  to  which  he  may  require  the  notice 
to  be  addressed. 

Sec.  19.  ISothing  in  this  act  shall  apply  to  bills  of 
exchange,  promissory  notes  or  other  negotiable  instru- 
ments made  or  drawn  before  this  act  takes  effect. 

Sec.  20.  The  following  days,  namely,  the  first  day 
of  January,  the  fourth,  day  of  July,  and  the  twenty- 
fifth  day  of  December,  shall,  for  all  purposes  whatever, 
as  regards  the  presentation  for  payment  or  acceptance, 
and  for  the  protesting  and  giving  notice  of  the  dishonor 
of  bills  of  exchange,  checks  and  promissory  notes,  made 
after  the  passage  of  this  act,  be  treated  and  considered  as 
is  the  first  day  of  the  week,  usually  called  Sunday. 
Three  days,  commonly  called  days  of  grace,  shall  be 
allowed,  except  on  sight  bills,  or  drafts, ;  and  any  one  of 
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the  holidays  specified  in  tliis  act,  coming  within  the 
three  days  of  grace,  shall  be  counted  as  one  of  such 
days. 


Approved  January  12,  1875. 


PEOVIDING    FOE    THE    ISSUING  AND    RE- 

DEMPTION  OF  NEW  BONDS,  TO  BE  INTERCHANGEABLE  FOR 
THE  BONDS  OF  THE  TERRITORY  OF  IDAHO,  ISSUED  UNDER 
THE  PROVISIONS  OF  ACTS  OF  THE  LEGISLATIVE  ASSEMBLY, 
APPROVED  RESPECTIVELY  JANUARY  12tH  1866,  AND 
JANUARY  14tH,  1867,  FOR  THE  SALE  AISD  NEGOTIATION 
OF  SUCH  NEW  BONDS  IN  CERTAIN  CASES,  AND  FOR  THE 
REPEAL     OF     THE    ACTS     ABOVE    MENTIONED. 


-3<5>o- 


Be  it  enacted  by  the  Legislative  Assemhly  of  the 
Territory  of  Idaho  as  follows: 

Section  1.  The  territorial  treasurer  shall,  prior  to 
the  first  day  of  December,  A.  D.,  1875,  notify  each  and 
every  holder  of  the  bonds  of  the  Territory  of  Idaho, 
issued  under  and  by  virtue  of  two  acts  of  the  Legisla- 
tive Assembly  of  said  Territory,  approved  respectively 
January  12th,  1866,  and  January  14th,  1867,  or  their 
agents,  that,  on  the  said  first  day  of  December,  A.  D., 
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1875,  and  for  and  during  tlie  period  of  six  months  next 
thereafter,  at  his  otik'e  in  Boise  City,  in  said  Territory, 
he  will,  in  exchange  for  the  bonds  issued  as  afores.iid, 
due  or  nut  due,  issue  to  such  stockholder  or  hohiers,  I'cw 
bonds  bearing  date,  the  day  of  their  dehvery,  payable  at 
the  othce  of  tlie  territorial  treasurer,  on  the  first  da^  of 
December,  A.  D.,  1885,  in  United  States  coin,  witli 
iuterest  at  the  rate  of  ten  per  centum,  payable  in  United 
States  coin  semi-annually,  on  the  first  day  of  June  and 
Decend3er  in  each  year,  upon  the  presentation  and  sur- 
render of  interest  coupons,  as  hereinafter  provided, 
which  said  exchange  shall  be  made  dollar  for  dollar, 
including  interest  due  and  unpaid  npon  the  iirst  men- 
tioned bonds  at  the  time  of  such  exchange ;  promded, 
that  in  case  the  interest  on  any  such  bonds  shall  have 
been  paid  up  to  the  Iirst  of  December,  1875,  the  treas- 
urer shall  give  in  exchange  a  new  bond  equal  in  amount 
to  the  face  of  the  old  bond,  and  shall  make  the  interest 
on  the  new  bond  commence  on  the  said  first  day  of 
December,  1875. 

Sec.  2.  The  territorial  treasurer  shall  cause  the  new 
bonds,  provided  for  in  the  foregoing  section,  before  be- 
ing issued  for  the  purpose  aforesaid,  or  for  the  purpose 
hereinafter  mentioned,  to  be  signed  by  the  governor  of 
the  Territory  of  Idaho,  and  countersigned  by  the  secre- 
tary of  said  Territory,  who  shall  affix  thereto  the  seal  of 
said  Territory,  and  shall  be  endorsed  on  the  back  thereof 
by  the  territorial  comptroller,  and  the  said  new  bonds 
shall  be  in  the  following  form — namely  : 

UNITED    STATES    OF    AMERICA, 

TERRITORY    OF    IDAUO. 

TEW  PER    CENT.     COIN   BOND    OF   THE 
TERRITORY  OF  IDAHO. 

The  Territory  of  Idaho  hereb}^  acknowledges  that  said 
Territory  owes  and  agrees  to  pay  to  the  bearer -of  this 

bond  the  sum  of dollars  in  United  States  coin,  at 

the  office  of  the  territorial  treasurer,  at  Boise  City,  in 
said  Territory,  on  the  first  day  of  December,  A.  D., 
1885,  with  interest  thereon  at  the  rate  of  ten  per  centum 
per  annum,  payable  semi-annually,  on  the  first  day  of 
June  and  December  in  each  year,  at  the  office  of  said 
territorial  treasurer,  in  United  States  coin,  upon  the  pre- 
sentation and  surrender  of  the  proper  interest  coupons, 
hereto  attached,  until  the  principal  of  this  bond  shall 
have  been  paid  ;  and  tlie  faith  of  said  Territory  is  hereby 
pledged  for  the  payment  of  the  principal  and  interest  of 
this  bond,  and,  for  which  pur])ose  the  necessary  taxes 
shall  be  levied  and  collected. 

(54) 
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This  bond  is  one  of  a  series  of  similar  bonds  issued 
under  and  by  virtue  of  an  act  of  the  Legislative  Assem- 
bly of  said  Territory  approved 18. 

In  witness  whereof,  the  governor  of  said  Territory 
has  hereunto  set  his  hand,  and  the  secretary  of  said 
Territory  has  countersigned  the  same,  and  affixed  thereto 
the  seal  of  said  Territorv  at  Boise  City,  this day  of 

187—. 

Secretar}^  of  Idaho. 

Governor  of  Idaho. 

Sec.  3.  Coupons  for  the  interest  on  said  new  bonds 
shall  be  attached  to  each  bond  so  that  tlie  same  can  be 
removed  without  injury  to  the  bond,  and  such  coupons 
shall  be  consecutively  numbered  from  one  to  twenty, 
and  shall  show  on  their  face  the  time  of  payment  and 
the  amount  to  be  paid  on  each  of  them,  and  they  shall 
be  signed  by  the  territorial  treasurer. 

Sec.  4.  It  shaU  be  the  duty  of  the  territorial  treas- 
urer and  the  territorial  comptroller,each  to  keep  a  record 
of  each  and  every  bond  issued  hereunder,  showing  the 
date,  amount,  and  number  of  such  bond  and  the  person 
to  whom  issued,  and  also  a  record  of  each  and  every 
bond  taken  up  in  exchange  as  above  provided,  showing 
the  number  and  amount  of  such  bond,  and  the  date  of 
such  exchange. 

Sec.  5.  Upon  the  presentation  and  surrender  of  any 
bond  issued  unde^,  and  by  virtue  of  either  of  the  acts 
aforesaid,  for  exchange,  as  provided  for  in  this  act,  it 
shall  be  the  duty  of  the  territorial  treasurer  to  compute 
the  amount  of  principal  and  interest  at  that  time  due  on 
said  bond  and  endorse  the  same  on  the  back  thereof,  and 
after  he  shall  have  made  a  record  of  such  bond,  as  in 
section  four  of  this  act  provided,  he  shall  deliver  the 
same  to  the  territorial  comptroller,  w^ho  shall  make  a 
record  thereof  as  in  said  section  provided  ;  and  shall,  on 
the  back  of  said  bond,  write  the  word  "  cancelled," 
together  with  the  date  of  said  cancellation,  and  iile  the 
same  in  his  office  ;  and  thereupon  the  territorial  treasurer 
shall  issue  to  the  person  so  presenting  and  surrendering 
any  such  bond,  as  in  this  section  provided,  a  new  bond 
of  equal  amount  with  the  bond  so  surrendered,  and 
shall  also  till  up  and  sign  the  coupons  as  in  section  three 
of  this  act  provided,  and  shall,  ^fter  procuring  the  sig- 
nature of  the  governor,  and  the  counter  signature  of  the 
secretary,  togther  with  the  territorial  seal  thereon,  pre- 
sent the  same  to  the  territorial  coemptroller,  which  latter 
officer  shall  make  a  record  of  the  same  as  herein  before 
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provided,  and  shall  deliver  the  bond  so  executed  to  th( 
person  entitled  thereto. 

Sec.  "0.  After  the  expiration  of  six  months  from  i\l 
first  day  of  Deceniher,  A.  D.,  LcST5,  if  tliere  shah  oc 
any  of  the  said  old  bonds,  issued  lender  the  act  afore- 
said, still  outstandins^  and  not  surrendered  for  excha-iige, 
as  in  this  act  provided,  it  shall  be  the  duty  of  the  terri- 
torial treasurer,  and  he  is  hereby  authorized  and  empow- 
ered, to  negotiate  and  sell  for  cash  at  a  discount  of  not 
more  than  ten  per  cent,  from  par  value,  a  sufficient 
amount  of  said  new  bonds,  as  authorized  in  this  ai-t,  to 
redeem  and  pay  the  principal  and  interest  of  such  old, 
outstanding:  and  nnexchansjed  bonds. 

Sec.  7.  in  case  the  territorial  treasurer  shall  make 
sucli  negotiations  and  sale,  in  whole  or  in  part,  as  ]n  the 
foregoing  section  provided,  he  shall  immediately  there- 
after notify  the  holder  or  holders  of  such  outstanding 
old  bond  or  bonds,  that  he  is  ready  to  receive  sealed  pro- 
posals for  the  surrender  of  such  bonds,  not  exceeding  in 
amount  the  amount  of  the  proceeds  of  the  sale  or  sales 
of  the  new  bonds,  made  as  aforesaid  by  the  treasurer. 

Spx.  8.  After  the  expiiation  of  thirty  days  from  the 
giving  of  such  notice,  the  territorial  treasurer  and  terri- 
torial comptroller  shall  open  such  sealed  proposals  and 
accept  the  lowest  bid  or  bids  for  the  surrender  of  such 
old  bonds ;  jprovid^d^  that  no  bid  for  more  than  par  value 
shall  be  accepted,  and  that  the  lowest  bidder  shall  be 
deemed  to  be  those  who  offer  the  largest  amount  of  bonds 
at  par  value  for  the  smallest  amount  of  money. 

8ec.  U.  When  any  bid  or  bids  are  accepted  as  in  the 
foregoing  section  provided,  the  territorial  treasurer  shall 
redeem  the  bond  or  bonds  mentioned  in  the  bid  or  bids 
accepted,  by  paying  to  the  holder  or  holders  thereof  the 
sums  mentioned  in  such  bid  or  bids,  and  shall  receive  the 
surrender  of  such  bond  or  bonds,  and  he  shall  make  a 
record  of  such  surrendered  bond  or  bonds,  as  herein  before 
provided,  and  shall  then  deliver  the  same  to  the  territo- 
rial comptroller,  who  shall  make  a  record  thereof  and 
cancel  the  same  as  above  provided  for  exchanged  bonds. 

Sec.  10.  Before  the  territorial  treasurer  shall  deliver 
any  bond  or  bonds,  negotiated  or  sold,  as  in  this  act  pro- 
vided, he  shall,  after  procuring  the  names  of  the  gover- 
nor and  secretary,  with  the  territorial  seal,  as  in  section 
five  of  this  act  provided,  in  case  of  new  bonds  to  be 
exchanged,  present  the  same  to  the  territorial  comptroller, 
who  fihall  make  a  record  thereof,  and  endorse  the  same 
as  in  case  of  interchanureable  bonds,  and  the  treasui-er 
shall^  from  the  date  of  such  record,  be  cliargeable  with 
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sucli  bond  or  bonds,  to  be  accounted  for  by  the  proceeds 
of  Ithe  sale  tliereof,  or  in  a  return  to  and  cancellation  of 
such  bond  or  bonds  by  the  comptroller. 

Sec.  11.  For  the  prompt  payment  of :  the  interest  of 
the  bonds  issued  under  [and  by  virtue  of  this  act,  there 
shall  be  and  is  hereby,  from  and  after  the  first  day  of 
December,  A.  D.,  1875,  and  until  the  final  redemption 
of  such  bonds,  annually  set  apart  and  appropriated  from 
monies  in  the  territorial  treasury  an  amount  sufficient  to 
pay  promptly  the  semi-annual  interest  on  such  bonds ; 
and  such  sum,  so  set  apart  and  appropriated,  shall  be 
applied  by  the  territorial  treasurer  exclusively  to  the 
payment  of  such  interest  on  the  presentation,  and  sur- 
render^of  the  coupons  as  aforesaid. 

Sec.  12.  From  and  after  the  first  day  of  December, 
A.  D.,  1880,  the  legislative  assembly  of  Idaho  Territory, 
shall  by  law  provide  for  the  setting  apart  of  an  annual 
sum  from  monies  in  the  territorial  treasury  sufficient  to 
raeet  the  payment  of  the  principal  of  said  bonds  at  their 
maturity. 

Sec.  13.  There  shall  be  and  is  hereby  appropriated 
and  set  apart  from  the  monies  paid  into  the  territorial 
treasury  for  the  fiscal  year  beginning  December  Lst,1871,a 
sum  sufficient  to  pay  the  unpaid  interest  coupons  of  all 
the  bonds  issued  under  and  by  virtue  of  the  acts  of 
January  12th,  1866,  and  January  14th,  1867,  up  to 
December  1st,  1875. 

Sec,  14.  That  an  act  approved  January  12th,  1866, 
entitled  an  act  to  provide  for  funding  the  indebtedness 
of  the  Territory  of  Idaho,  and  an  act  approved  January 
14th,  1867,  entitled  "an  act  for  funding  the  indebted- 
ness of  the  general  fund  of  the  treasury  of  Idaho  Terri- 
tory, and  all  claims  thereon  accruing  from  and  after 
December  1st,  1865,  and  to  authorize  the  issuance  of 
territorial  bonds  therefor,"  be  and  are  hereby  each  and 
both  repealed. 

Sec.  15.  That  the  sum.  of  five  hundred  dollars,  or  so 
much  thereof  as  may  be  necessary  for  the  purpose,  is 
hereby  appropriated  out  of  any  monies  in  the  territorial 
treasury  not  otherwise  appropriated,  for  the  payment  of 
the  expense  that  may  be  incurred  in  the  preparation  of 
the  new  bonds,  provided  for  in  this  act,  and  for  such 
other  expenses  in  the  premises  as  may  be  unavoidable  in 
the  execution  of  the  provisions  of  this  act. 

Seo.  16.  Whenever  in  this  act  it  is  required  of  the 
territorial  treasurer  to  give  any  notice  to  the  holder  or 
liolders  of  bonds,  he  may  do  so  in  writing,  in  case  he 
knows  the  place  of  residence  of  such  holder  or  holders,  or 
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lie  may  do  ?o  by  publication  in  some  newspaper  of  this 
Territory,  in  case  he  has  no  knowledge  of  such  residence. 
Sec.   17.     This  act  shall  be  in  force  and  effect  from 
and  after  its  approval  by  the  governor. 

Approved  January  8,  1875. 
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Be  it  enacted  hy  the  Legislative  Asseiribly  of  the 
Territory  of  Idaho  as  follows  t 


Section    1.    IJpon  what  and  how  made. 

3.    Must  be  recorded.    In  transitu,  must  be  recorded, 

3.  This  act  to  be  complied  with,  unless  the  possession  is  in  the 

mortgage. 

4.  Right  of  redemption. 

5.  Attachment   of    mortgaged     property ;    proceedings    thereon. 

Attachment  of  mortgagee's  interest. 

6.  Mining  claims,  rights  of  the  mortgagee. 

7.  Time  allowed  to  record  in. 

Section  1 .  Chattel  mortgages  may  be  made  on  all  upon  what 
property,  goods  or  chattels,  not  detined  by  statute  to  be  ma^de*^^ 
real  estate;  no  mortgage  made  by  virtue  of  this  act 
shall  have  any  legal  force  Or  effect  (except  between  the 
parties  thereto)  unless  the  residence  of  the  mortgagor  or 
mortgagee,  the  sum  to  be  secured  and  the  rate  of  interest 
to  be  paid,  w^hen  and  where  payable,  shall  be  set  out  in 
the  mortgage,  and  the  mortgagor  shall  make  affidavit 
that  the  mortgage  is  hona  fide  and  made  without  any 
design  to  defraud  and  delay  creditors,  w^hich  affidavit 
shall  be  attached  to  such  mortgage. 

Sec.  2.     All  mortgages  made  in  pursuance  of  this  act   Must  here- 
with   the  athdavit   attached  shall  be    recorded  in  the  ^^o""^^^- 
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County  where  the  mortoragor  lives  and  also  in  tlie  county 
where  the  property  is  located ;  p?'ovnM,  that  pvopevtv 
in  transitu  from  the  possession  of  the  mortgagee  to  the 
county  in  which  the  mortgagor  resides,  or  to  a  location 
for  use  during  a  reasonable  time  for  such  trans])ortation, 
shall  be  considered  as  located  ;  it  shall  be  the  duty  of  the 
county  recorders  of  this  Territory  to  provide  proper 
books  of  record  and  of  indexes,  and  record  all  mort- 
gages made  in  pursuance  of  the  provisions  of  this  act, 
in  the  same  manner  as  they  are  required  by  the  law  to 
record  deeds  and  mortgages  on  real  estate. 

Sec.  3.  No  chattel  mortgages  shall  he  valid,  except 
between  tlie  parties,  unless  the  same  shall  have  been 
made,  executed  and  recorded  in  conformity  with  the 
provisions  of  this  act;  provided^  however,  if  the  mort-» 
gagee  receives  and  retaujs  actual  possession  of  the  prop- 
erty mortgaged,  he  may  omit  the  recording  of  his  mort- 
gage during  the  continuance  of  such  actual  possession. 

Sec.  4.  A  right  of  redemption  shall  remain  in  the 
mortgagor  until  the  same  shall  have  been  foreclosed  by 
due  process  of  law,  or  by  agreement  between  the  parties 
to  the  mortgage,  which  agreement  shall  be  entered  on 
the  record  of  the  mortgage. 

Sec.  5.  All  property  mortgaged  In  pursuance  of  the 
provisions  of  this  act  may  be  attached  at  the  suit  of  the 
creditors  of  the  mortgagor,  such  creditor  shall  pay  or 
tender  to  the  mortgagee  the  actual  payment  due  him  on 
such  mortgage  before  the  othcer  making  such  attach- 
ment shall  be  entitled  to  the  actual  possession  of  such 
property,  when  the  ])roperty  thus  situated  and  thus 
redeemed  shall  have  been  sold  by  the  officer,  by  virtue 
of  due  lesal  proceedings,  out  of  the  proceeds  of  the  sale, 
he  shall, 

First — Fay  to  the  creditor  the  amount  advanced  by  him 
to  pay  the  mortgage,  with  legal  interest  thereon  ; 

Second — Pay  all  legal  costs  and  fees  appertaining  to 
the  judgment,  execution  and  sale; 

Third — Pay  the  judgment  creditor  the  amount  of  the 
judgment. and  any  remaining  surplus  pay  to  the  judgment 
debtor.  If  the  creditor  of  the  mortgagor  prefers,  he  may 
cause  to  be  attached  the  right  of  redemption  of  the  said 
mortgagor,and  cause  the  same  to  be  sold  subject  to  the 
i-iirhts  of  the  mort2:ao:e,such  attachment  shall  be  made  bv 
leavinir  a  copv  of  the  writ  of  attachment,  with  notice  of 
the  attachment,  with  the  iuortga<ree,  v.hen  a  sale  of  such 
equity  is  made  on  execution,  obtained  by  such 
attaching  creditor,  the  sum  realized  shall  be 
applied     to    the     payment     of     C(\sts,    fees,    discharge 
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of  the  execution,  and  any  remainder,  paid  to  the  judg- 
ment debtor.  When  the  interest  of  the  mortgagee  shall 
be  attached,  a  copy  of  the  writ  of  attachment  shall  be 
left  with  the  mortgagor,  with  notice  of  attachment. 
Any  payment  made  by  him  to  the  mortgagee,  After  such 
notice,  shall  not  release  the  attachment  or  affect  the 
rights  of  the  attaching  creditor,  but  such  mortgagor  may 
pay  the  amount  due  on  said  mortgage  to  the  officer  who 
made  the  attachment,  and  thereupon  said  officer  shall 
release  said  attachment  and  hold  the  money  so  paid  him 
in  the  same  manner  as  if  he  had  originally  attached 
money. 

Sec.  6.     This  act  shall  not  be  so  construed  as  to  inter-  Mining 
fere  or  conflict   with    the   lawful   mining   rules,  regula-  rights*  of 
tions  or  customs  in  regard  to  the  locating,  holding  or  the  mort- 
forfeiture   of     mining    claims ;     but   in    all     cases    of  ^*^^^^' 
mortgages  of  mining  interests  under  this  act,  the  mort- 
gagee shall  have  the  right  to  perform  the  same  acts  that 
the  mortgagor  might  have  performed  for  the  purpose  of 
preventing   a   forfeiture  of   the   same  under   the   said 
rules,  regulations  or  customs,  and  shall  be  allowed  such 
compensation  therefor  as  shall  be  deemed  just  and  equita- 
ble by  the  court,  ordering  the  sale  upon  a  foreclosure ; 
provided,  that  such  compensation  shall  in  no  case  exceed 
the  amount  realized  from  the  claim  by  a  foreclosure  and 
sale. 

Sec.  7.  The  mortgagee  in  all  mortgages  made  under  Timeaiiow- 
this  act  shall  be  allowed  one  day  for  every  twenty  miles  ?^^^o  record 
of  the  distance  between  his  residence  and  the  county 
recorder's  office,  where  such  mortgage  ought  by  law  to 
be  recorded,  to  conform  to  the  provisions  of  this  act, 
before  any  attachment  shall  be  valid,  made  by  the  cred- 
itors of  the  mortgagor. 


Appeoved  Janvary  12,  1875. 


-Ajs  Jk.<j'r. 


IN  EELATION  TO  SOLE  TKADERS. 


-c<r- 


Be  it  enacted  by  the   Legislative  Assembly  of  the 
Territory  of  Idaho  as  folloivs: 


A  married 
woman  may 
become 
Bole  trader. 


What  per- 
son must 
do  to  be- 
come sole 
trader. 


Must  file 
petition, 
what  to  eet 
forth  in 


Section    1,  A  married  woman  may  become  a  sole  trader. 

2.  What  person  must  do'to  become  sole  trader. 

3.  Must  file  petition,  what  to  set  forth  in. 

4.  May  invest  in  business,  from  what  source  and  amount. 

5.  Creditor  may  oppose  ;  grounds  of  opposition,  etc. 

6.  Time  of  hearinir  proof  of  notice  ;   court  must  find  facts. 

7.  Court  to  render  judgment  on  fficts  ;  what  to  an'horize 

8.  Must  make  and  fie  ^ffidavitjwtth  the  clerk  of  court  ;  form  of. 

9.  Judgment  of  court  and  affidavit  to  be  recorded 

10.  Sole  trader,  liability  of, 

11.  Husband  not  liable  for  debts  contracted. 

Section  1.  A  married  woman  may  become  a  sole 
trader  by  the  judgment  of  the  probate  conrt  of  the 
connty  in  which  she  has  resided  for  six  months  next 
pi^eceding  the  application. 

Sec.  2.  A  person  intending  to  make  application  to 
become  a  sole  trader  must  publish  notice  of  such  inten 
tion  in  a  newspaper  published  in  the  county,  or,  if  there 
be  none,  then  in  a  newspaper  published  in  an  adjoining 
county,  for  four  succcessive  weeks.  The  notice  must  spec- 
ify the  term  and  the  day  upon  which  application  will  be 
made,  the  nature  and  place  of  the  business  proposed  to 
be  conducted  by  lier,  and  the  name  of  her  husband. 

Sec.  3.  Ten  days  prior  to  the  day  named  in  tlie 
notice,  the  applicant  must  file  a  verified  petition,  setting 
forth  ; 

J^rst — That  the  application  is  made  in  good  faith,  to 
enable  the  applicant  to  supjxu't  herself,  and  others 
dependent  upon  her,  giving  their  names  and  relation ; 

Second — The  fact  of  insufiicient  sup|)Oit  from  her 
husband  and  the  causes  thereof,  if  known ; 
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Third — 'Any  other  grounds  for  application  which  are 
^'ood  causes  for  a  divorce  with  the  reason  why  a  divorce 
is  not  sought ;  and, 

Fourth — The  nature  of  the  business  proposed  to  be 
conducted,  and  the  capital  to  be  invested  therein,  if  any, 
and  the  sources  from  which  it  is  derived. 

Sec.  4.  The  applicant  may  invest  in  the  business 
proposed  to  be  conducted,  a  sum  derived  from  the  com- 
munity property  or  of  the  separate  property  of  the 
husband,  not  exceeding  live  liundred  dollars. 

Sec.  5.  Any  creditor  of  the  husband  may  oppose 
the  application,  by  tiling  in  the  court  (prior  to  the  day 
named  in  the  notice)  a  written  opposition  veritied,  con- 
taining either  ; 

First — A  specific  denial  of  the  truth  of  any  material 
allegation  of  the  petition,  or  setting  forth ; 

Second — That  the  application  is  made  for  the  purpose 
of  defrauding  the  opponent ;  or. 

Third — That  the  application  is  made  to  prevent,  or 
will  prevent,  him  from  collecting  his  debt. 

Sec.  6.  On  the  day  named  in  the  notice,  or  on  such 
other  day  to  which  the  hearing  may  be  postponed  by  the 
■court,  the  applicant  must  make  proof  of  the  publication 
of  the  notice  herein  before  recpiired,  and  the  issues  of 
fact  'joined,  if  any,  must  be  tried  as  in  other  cases  ;  if 
no  issues  are  joined,  the  court  must  hear  the  proof  of 
the  applicant,  and  find  the  facts  in  accordance  therewith. 

Sec.  7.  If  the  facts  found  sustain  the  petition,  the 
court  must  render  judgment,  authorizing  the  applicant 
to  carry  on,  in  her  own  name  and  on  her  own  account, 
the  business  specified  i^  the  notice  and  petition. 

Sec.  8.  The  sole  trader  must  make  and  file  with  the 
clerk  of  the  court  an  affidavit,  in  the  following  form ; 

"I,  A.  B.,  do,  in  presence  of  Almighty  God,  solemnly 
■swear  that  this  application  was  made  in  good  faith,  for  the 
purpose  of  enabling  me  to  support  myself  (and  any  depen- 
dant, such  as  hushand,  parent,  sister,  child,  or  the  like, 
naming  them,  if  any),  and  not  with  any  view  to  defraud, 
delay  or  hinder  any  creditor  or  creditors  of  my  husband  ; 
and  that  of  the  moneys  so  to  be  used  by  me  in  business, 
not  over  five  hundred  dollars  have  come,  either  directly  or 
indirectly,  Irom  my  husband,  so  help  me  God.'' 

A  certified  copy  of  the  decree,  with  this  oath  enclosed 
thereon,  must  be  recorded  in  the  office  of  the 'recorder 
of  the  county  wdiere  the  business  is  to  be  carried  on,  in 
a  book  to  be  kept  for  that  purpose. 

Sec.  9.  When  the  judgment  is  made  and  entered, 
and  a  copy  thereof  with  the  affidavit,  \)YOYi^ii(\  for  in 
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im 
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Sole  trader, 
liability  of. 


Husband 
not  liable 
for  debts 
contracted. 


the  previous  section,  dnly  recorded,  tlie  person  therein 
named  is  entitled  to  carry  on  the  business  specified  in 
her  own  name,  and  the  property,  revenues,  moneys  and 
credits  so  by  her  invested  and  the  protits  thereof,  belong 
exclusively  to  her,  and  are  not  liable  for  any  debts  of 
her  husband  ;  and  she  thereafter  has  all  the  privileges  of 
and  is  liable  to  all  legal  processes  provided  for  debtors 
and  creditors,  and  may  sue  and  be  sued  alone,  without 
being  joined  with  her  husband. 

Sec.  10.  A  married  woman  who  is  adjudged  a  sole 
trader  is  responsible  and  liable  for  the  maintainance  of 
her  minor  children. 

Sec.  Jl.  The  husband  at  a  sole  trader  is  not  liable 
for  any  debt  contracted  by  her  in  the  course  of  her  sole 
traders'  business,  unless  contracted  upon  his  written 
consent. 


Approved  January  15^  1875, 


_A.1V   .ACT 

TO  PKEYE^T   OFFICERS   DEALING  IN    CER 
TAIN  SECURITIES. 


-C^?2- 


Be  it  enacted  by  the  Legislative  Assembly  of  th  e 
Territory  of  Ida^ho  as  foil  ws  : 


Section  1.     The  territorial  treasurer  and  auditor  and,   certain  of- 
the  several  county,  city  or  town  corporation  officers  in  deaUia*' 
this  Territory,  are  hereby  expressly  prohibited  from  pur-  Jc"*"^*^*' 
chasing  or  selling,  or  in  any  manner  receiving  to  their 
own  use  or  benefit,  or  to  the  use   and   benefit  of  any 
person  or  persons,  whatever,  any  Territory,  county  or 
city  or  town  warrants,  scrip,  orders,  demands,  claim  or 
claims,   or  other  evidence  of   indebtedness  against  the 
Territory,  or  any  county,  or  city,  or  town  thereof. 

Sec.  2.  The  territorial  treasurer  and  auditor,  and  all  ib, 
county,  city,  or  town  corporation  officers,  are  prohibited 
from  purchasing  or  being  interested,  or  receiving,  or  sell- 
ing, or  transferring,  or  causing  to  be  purchased,  received, 
sold  or  transferred,  either  in  person,  or  by,  or  through 
the  agency  or  means  of  any  person  or  persons  whatever, 
any  interest,  claim,  demand,  or  other  evidence  of  indebt- 
edness, against  the  Territory,  or  any  county,  or  city,  or 
town  corporation  thereof,  either  directly  or  indirectly ; 
nor  shall  any  clerk  or  employee  of  any  such  officer,  or 
officers,  nor  the  commissioners  employed  or  to  be 
employed  to  fund  any  county,  city  or  town  corporation 
indebtedness,  be  allowed  to  make  any  such  purchase,  sale 
or  transfer,  or  bargain,  in  any  manner  for  any  terri- 
tory,   county,   city   or    town   corporation    indebtednesSy 
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plained of. 


demands,  or  other  evidence  of  indebtedness,  against  the^ 
Territory  or  any  county,  city  or  town  corporation'tbereof . 

Sec.  3.  It  sball  be  the  duty  of  the  territorial  treas- 
urer and  the  several  county,  city,  or  town  corporation 
treasurers,  of  the  Territoiy,  to  refuse  to  redeem  any 
w^arrants  against  the  Territorj^,  or  any  county,  city  or 
town  corporation  thereof,  whenever  it  shall  come  to 
their  kno^vledge  that  sacli  warrants,  scrip  or  other  evi- 
dence of  indebtedness  has  been  purchased,  sold,  received 
or  transferred  in  violation  of  the  provisions  of  this  act. 

Sec.  4.  All  public  officers  herein  referred  to,  shall 
have  the  right  to  sell  or  transfer  any  evidence  of  public 
indebtedness  which  may  be  issued  according  to  law  and 
held  by  such  officers  for  services  by  them  to  the  Terri- 
tory, county,  city  or  town  corporation,  legally  and  justly 
due  ;  and  this  act  shall  not  be  deemed  to  prevent  the 
purchase,  sale  and  transfer  of  any  funded  public  indebt- 
edness whatever  of  the  Territory  or  of  any  county,  city 
or  town  corporation. 

Sec.  5.  It  shall  be  the  duty  of  any  officer  charged 
with  the  disbursement  of  any  public  moneys,  or  any 
evidence  of  public  indebtedness,  wdien  he  shall  be 
informed  by  affidavit  of  the  violation  of  any  of  the 
provisions  of  this  act,  by  any  officer  whose  account  is  to 
be  settled,  audited  or  paid  by  him,  to  withhold  any  set- 
tlement or  payment  of  the  same,  and  to  cause  said  officer 
to  be  prosecuted  for  a  felony ;  and  on  conviction  any 
officer  guilty  of  any^violation  of  the  provisions  of  this- 
act,  shall  be  punished  by  a  fine  of  not  less  than  live 
hundred  dollars,  and  shall  be  imprisoned  in  the  terri- 
torial prison  for  a  term  of  not  less  than  two  months ;' 
such  conviction  fehall  operate  as  a  forfeiture  of  office,  and 
the  party  convicted  shall  forever  be  disqualified  from 
holding  any  office  of  4^  trust  or  profit  in  the  Territory. 
Any  person  giving  information  which  may  lead  to  the 
conviction  of  any  person  under  the  provisions  of  this 
act,  shall  be  entitled  to  one-half  of  any  fine  assessed  upon^ 
and  collected  from  anv  such  'officer,- 


Appjrovei>;  January  1^.  1875. 


TO    PEOTECT    CERTAIJSr    GAME    IN    IDAHO 
TERRITORY. 


c^- 


JBe  it  enacted  by  the  Legislative  Assemhly  of  the 
Territory  of  Idaho  as  follows  : 


Section    1.  Killitig  of  quails  and  partridges  prohibited.  * 

2.  Wild  ducks  not  to  be  killed,  when. 

S,  Prairie  chickens  or  grouse, 

4.  Unlawful  to  sell  certain  game,  when. 

5.  Penalty  '^or  violatin!?  act. 

6.  Money  collected  for  fines,  how  applied. 

Section  1.     It  shall  not  be  lawful  for  any  person  or  Killing  of 
persons  hereafter,  within   the   Territory  of    Idaho,   to  q'laiisand 
willfully  kill  or  destroy  any  quail  or  partridge,  or  ti-ap  prohibited. 
or  carry  away  the  same,  or  destroy  their  eggs,  prior  to 
the  first  day  of  September,  A.  D.,  1877;  and  after  the 
first  day  of  March,  A.  D.,  1877,  it  shall  not  be  lawful 
for  any  person  or  persons  to  kill  or  destroy  quail  or  par- 
tridge, or  trap  or  carry  away  the  same,  or  destroy  their 
eggs,  at  any  time  between  the  Urst  day  of  April  and  the 
first  day  of  September,  of  each  year. 

Sec.  2.     It   shall  not    be    lawful   for   any  person  or  wild  ducks 
persons,  hereafter,  to  kill  or  destroy,  willfully,  any  spe-  ^mjjj  ^^ 
cies  of  wild  duck  at  any  time  between  the  fifteenth  day  when.' 
of  April  and  the  first  day  of  September,  of  each  year. 

Sec.  3.     It   shall    not  be   lawful  for  any  pjerson   or  prairie 
persons  to  willfully  kill  or  destroy  any  prairie  chicken  or  chicken  or 
grouse,  at  any  time  between  the  first  day  of  March,  and 
the  first  day  of  August,  of  each  year. 

Sec.  4.     It  shall  not  be   lawful,    hereafter,  for  any  unlawful  t 
person  or  persons  to  hawk,  vend  or  sell,  or  offer  for  sale,  "^e'l  certain 

•  1  ,    •  1  •    •         1  •    1  11       game,  when 

any  quail,  partridge,  grouse  or  prairie  chicken  or  duck. 
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in  any  city,  town  or  county  in  tins  Territory,  at  any 
time  between  the  first  day  of  March  and  the  first  day  of 
September,  in  each  year  ;  provided,,  that  the  provisions  of 
sections  two,  three  and  four,  of  this  act,  shall  apply  to 
and  be  in  force  alone  in  Ada  county. 

Sec.  5.  Any  person  or  persons  violating  any  of  the 
provision.^  of  this  act,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and,  upon  conviction  thereof,  shall  be  fined 
the  sum  of  not  less  than  ten  nor  more  than  twenty  dol- 
lars, and  imprisoned  in  the  county  jail  not  less  than  one 
day  nor  more  than  thirty  days.  And  any  person  who 
shall  know  of  such  offense  having  been  committed,  and 
neglect  or  refuse  to  inform  the  proper  authorities,  shall 
be  liable  to  a  fine  of  not  more  than  ten  dollars. 

Sec.  6.  All  moneys  collected  under  this  act  shall  be 
paid  to  the  justice,  who  shall  first  pay  the  costs  of  the 


proce< 


idings. 


and 


the 


remaining 


Dortion,  to  the  school 


fund  of  the  county  where  the  ofliense  has  been  committed. 


Approved,  Jayiuary  12,  1875. 


ViYR  THE  PROTECTION  OF  FISH, 


'■y?^- 


^e  it  enacted  by  the  Legislative  Assembly  of  the 
Territory  of  Idaho  as  follows : 


Section  1.     Any  wier,  dam,  fence   or   stop   net,  or  certain  ob« 
other  obstruction  to  the  run  of  any  lish,  in  any  bay,  declare?* 
strait,  river,  stream,  creek,  or  slough,  of  this  Territory,  nuieances. 
contrary  to  tlie  provisions  of  tiiis  act,  is  hereby  declared 
to   be   a   public   nuisance.     All  officers   of   justice   are 
hereby  required  to  remove,  break  down  and  destroyUhe 
same. 

Sec.  2.  Any  person  who  may  erect,  or  in  any  manner,  Penalty  for 
directly  or  indirectly,  aid  in  the  erection  of  any  wier  or  oi  h-  ''^^^^■"^'^'"s 
er  obstruction  aforesaid  to  the  passage  of  fish  in  any  bay, 
strait,  river,  stream,  creek  or  sluugh,  of  this  Territory, shall 
be  deemed  guilty  of  a  misdemeanor  and  be  fined  in  any  jus- 
tices court  in  any  sum  not  less  than  twenty-five  dollars,  m^r 
more  than  one  hundred  dollars,  or  confined  in  the  county 
jail  not  less  than  ten  days  nor  more  than  thirty  days,or  both 
such  tine  and  imprisonment ;  provided^  that  no  person 
shall  be  prohibited  by  this  act  from  erecting  a  dam, 
weir  or  fence  one-half  the  width  of  any  bay,  strait,  creek 
or  slough  in  this  Territory. 

Sec.  3.  Any  person  using  giant  powder,nitro-glycerine,   Penalty  for 
or  other  explosive  or  ])oisonous  material  for  the  purpose  gf^nf  pow- 
of  destroying  lish,  shall,  upon  conviction,  be  considered   ^'-^^  «tc. 
guilty  of  a  misdemeanor,  and  subject  to  all  the  fines  and 
penalties  prescribed  for  placing  obstructions. 

Sec.  4.  Any  justice  of  the  peace,  upon  complaint  Duties  of 
being  made  under  oath  to  the  existence  of  any  such  {hJ'pSce?^ 
obstructions,  shall   immediately   issue  an  order  to  any 
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consta'ble,  to  enquire  into  and  report  upon  the  facts. 

Sec.  5.  Any  officer  found  guilty  of  making  a  false 
return  in  relation  to  the  facts  upon  which  he  is  directed 
to  report,  shall  be  considered  a  party  to  the  misdemeanor, 
and  be  liable  to  the  payment  of  the  iines  herein  imposed. 

Sec.  6.  The  fines  imposed  by  the  provisions  of  this 
act,  shall  first  be  applied  to  the  payment  of  the  costs  of 
the  prosecution,  and  the  balance  shall  be  paid  by  the 
justice,  into  the  county  treasury  of  the  county  where 
process  is  issued,  to  the  use  of  the  school  fund  of  the 
county. 

Sec.  7.  The  provisions  in  this  act  shall  in  no  way 
interfere  with  or  apply  to  any  dam  erected  for  mill, 
mining  or  agricultural  purposes. 


Approved  January  12,  1875. 


TO  EEGULATE  THE  CATCHING  OF  FISH  IN 

THE  COUNTIES  OF  OXEIDA  AND  BEAR  LAKE  IN 
THIS  TERRITORY. 


'VTJ 


Be  it  enacted  hy  the  Legislative  Assembly  of  the 
Territory  of  Idaho  as  follows  : 


Section  1.  That  it  shall  be  unlawful  for  any  person 
or  persons,  for  the  period  of  live  years  from  the  passage 
of  this  act,  to  take  fish  from  the  waters,  stream  or 
streams,  in  the  counties  of  Oneida  and  Bear  Lake  in 
this  Territory,  with  the  seine,  spear,  traps  of  any  kind, 
or  by  the  use  of  nitro  glycerine  or  giant  powder,  or  in 
any  other  manner,  than  wit'n  hook  and  line. 

Sec.  2.  Any  person  or  persons  violating  the  provis- 
ions of  section  one  of  this  act,  shall  be  guilty  of  a  mis- 
demeanor and  on  conviction  thereof  before  any  court  of 
competent  jurisdiction,  shall  be  fined  in  any  sum  not 
less  than  ten  nor  more  than  one  hundred  dollars,  or  be 
imprisoned  in  the  county  jail  of  the  county  where  such 
olfense  was  committed,  for  any  term  not  exceeding  six 
months,  or  by  both  such  fine  and  imprisonment,  and 
justices  of  the  peace  shall  have  jurisdiction  in  any  case 
arising  from  the  violation  of  the  provisions  of  this  act. 

Sec.  3.  All  fines  for  the  violation  of  the  provisions 
of  this  act,  shall  be  paid  one-half  to  the  complaining 
witness,  and  the  remaining  one-half  into  the  county 
treasury  of  the  county  in  which  the  offense  was  com- 
liiitted,  for  the  use  of  the  school  fund. 

Sec.  4.  This  act  to  take  effect  and  be  in  force  from 
and  after  its  passage. 


(40) 


f 
AUTHOKIZIKG    THE     GOYERNOE    TO    AP- 
POINT COMMISSIONEKS  OF  DEEDS. 


-c/y^- 


Be  it  enacted  by  the  Legislative  Assemhly  of  the 
Territory  of  Idaho  as  follows  : 


aoyernorto       Section  1.     The  goveruor  may,  when  in   his  judg- 

^.ppoint.       naent  it  may  be  necessary,  appoint  in  each  of  the  United 

States,  a^nd  in   each  of  tlie  Territoi-ies  and  districts  ui 

the  United  States,  atid  in   each  foreign  State,  Territory 

eolony    and   kingdom,  one  or  more  commissioners,   to 

continue  in  ottice  four  years,  unless  sooner  removed  by 

the  governor,  vt^ho  shall  have  power  to  administer  oaths, 

and  to  take  deposition  and  attidavits  lo  be  used  in  this 

Territory,  and   also   to  take   the   acknowledgments  or 

proofs  of  deeds,  or  other  instruments,  to  be  recorded  in 

this  Territory. 

Powers    of      ^^0.  2.    All  oatlis  administered  by  said  commissioners, 

commis-      ^\  dcDositions  and  affidavits  taken  by  them,  and  all 

acknowledgments  and  proofs  aforesaid,  certiiied  by  them 

and  under  their  seal  as  such  commissioners,  shall  have  the 

the  same  force  and  effect  in  law, to  all  intents  and  purposes, 

as  if  done  and  certified  by  any  recorder  or  other  officer 

within  this  Territory,  who  is  now  or  may  hereafter  be 

authorized  by  law,  to  perform  such  acts. 

T  t  ke  ^^^*  ^'     ^s^'c>^6  any  commissioner    appointed  afore.- 

oath  of  of-  said,  shall  enter  upon  the  duties  of  such  office,  he  shall 

^^*  take  and  subscribe  an  oath,  as  prescribed  by  the  United 

States,  before  some  officer  authorized  to  administer  oaths, 

at  the  place  where  sucli  commissioners  may  be  appointed, 

that  he  will  faithfully  perform  and  discharge  all   the 

duties  of  his  office;  which  oath  shall  be  transmitted  and 
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filed  in  the  office  of  the  Secretary  of  the   Territory  of 
Idaho  within  six  months  after  taking  the  same. 

Sec.  4.  It  is  hereby  made  the  duty  of  the  Secretary  Duties  of 
of  the  Territory  of  Idaho  to  furnish  each  commissioner  ^^<^'"^'tary. 
as  appointed  with  a  copy  of  this  act. 

Sec.  5.     The  Secretary  of  the  Territory  shall  been-  Fe^s  of  sec- 
titled  to  receive  a  fee  of  five  dollars  for  issuing  each 
commission  under  the  provisions  of  this  act  to   be  paid 
by  the  party  applying  therefor. 


Approved  January  12,  1875. 


reiury. 


ABOPTING  THE  COMMON  LAW  OF  ENGLAKD. 


-(U/i)' 


Be  it  enacted  hy'^the  Legislative  Assembly  of  the 
Territory  of  Idaho  as  follows : 


Common  Section  1.     The  common  law  of  England  so  far  as 

iand°a(k)pf-  ^^  Same  is  not  inconsistent  with  the  provisions  of  the 
ed.  constitution  and  laws  of  the  United  States,  the  organic 

act  and  laws  of  this  Territory  be  the  law  of  the  land  in 

this  Territory. 


ApPKOvED  January  12,  1875. 


COKCEENING  EOADS,  HIGHWAYS,  TRAILS, 
AND  PUBLIC  THOROUGHFARES. 


-c^- 


Be  it  enacted  by  the  Legislative  Assembly  of  the 
'  Territory  of  Idaho  as  follows : 


Section  1. 
2. 
3. 

4. 

5. 

6. 


9. 
10. 

11. 
12. 
13. 
14. 


What  considered  public  highways. 

County  to  be  districted.    Supervisors  appointed. 

Supervisors    to  be  notified ;  eive  bond  ;   by  whom  approved  ; 

where  filed. 
Duties  of  supervisors. 

Gravel  or  dirt  takei ;  damages  therefor,  etc. 
Levy  of  road  tax;  collection  expenditure  ;  account  of;  work  in 

lieu  of. 
Letting  of  contracts. 

Laying  out  of  new  roads  ;  manner  of  proceeding. 
Delinquent  tax,  enforcing  collection  thereof. 
Work  how  paid  for  ;  wages ;  quarterly  account  of  supervisor  ; 

approval  by  the  board  ;  road  fund  ;  deficit,  how  paid. 
Obstructing  road,  etc,,  a  misdemeanor;  punishment. 
Injuring  bridge,  et3. ;  punishment. 
Liability  of  party  for  overflowing,  etc. 
Boise  county  exempt  from  this  act. 


SECfrioN  1.     All  roads  and  trails,   streets  and    thor-   ^j^^t 
onghfares,  shall  be  considered  as  public  highways,  which   sidered 
are,  or  have  been   used,    as   such,  at  any  time    within     ^^  ^^^^* 
two  years  prior  to  the  passage  of  this  act,  or  which  may 
hereafter  be  declared  as  such  by  the  board  of  county 
commissioners   within   their   respective  counties ;   pro- 
mded^  that  in  case  any  such  public  highway  is  now  closed, 
the  same  shall  not  be  opened  without  an  order  of  the 
board  of  county  commissioners.     All  roads  or  highways 
laid  out  or  now  traveled  in  the  various  counties  in  the 
Territory  of  Idaho  are  hereby  declared  public  highways  ; 
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County  to 
be  district- 
ed ;  Bnper- 
visors     ap- 
pointed. 


Supervisor 
to  be  noti- 
fied. 


Dntics  of 
supervis- 
ors. 


Gravel  or 
dirt    talcen, 
damages 
therefor, 
etc. 


Levy  of 
road  tax ; 
coi'iection  ; 
expendi- 
ture ;  ac- 
counl  of; 
work  in  lieu 
of. 


excepting  such  roads  and*  highways  npon  whicli  fran- 
chises have  heretofore  been  and  which  franchise  may  now 
be  in  full  force  and  effect. 

Sec.  2.  It  shall  be  lawful,  whenever  the  public  in- 
terests re  juire  it,  for  the  board  of  county  commissioners 
of  each  county  to  divide  their  respective  counties  into  a 
suitable  number  of  districts,  and  appoint  a  supervisor  of 
roads  for  each  district. 

Sec.  3.  The  county  clerk  of  each  county  shall  notify 
all  persons  who  have  been  appointed  roa^i  uDervi^ors, 
within  ten  daj^s  after  such  appointment  has  been  made, 
informing  them  of  such  appointment,  and  describing  the 
boundaries  of  their  respective  districts  ;  each  road  super- 
visor shall  give  a  bond  in  such  sum  as  the  commissioners 
shall  designate,  with  at  least  two  sufficient  sureties  for 
the  faithful  performance  of  his  duties,  and  the  account- 
ing for  all  moneys  that  may  come  into  his  hands,  with  a 
justification  of  the  sureties  as  required  in  other  official 
bonds,  and  to  be  approved,  either  by  the  board  of  com- 
missioners or  county  auditor,  and  hied  in  the  recorders 
othce,  upon  which  shall  be  endorsed  the  usual  oath  of 
office.  Road  supervisors  shall  hold  their  office  subject  to 
the  board  of  commissioners,  who  may  remove  them  at 
any  time. 

Sec.  4.  The  road  supervisors  shall  cause  all  high- 
ways within  their  respective  districts  to  be  kept  clear 
from  obstructions,  and  in  good  repair,  causing  banks  to 
be  graded,  bridges  and  causeways  to  be  made  when  the 
same  may  be  necessary,  to  keep  the  same  in  good  repair, 
and  to  rebuild  them  when  destroyed. 

Sec.  6.  The  road  supervisor  shall  have  power  to 
make  use  of  any  gravel  or  dirt  for  improving  the  roads 
which  may  be  absolutely  necessary,  from  any  adjacent 
lands,  and  the  board  of  county  commissioners  may  allow 
such  damao^es,  if  there  be  any,  to  the  owners  of  such 
lands,  as  they  may  deem  just ;  provided^  that  said  com- 
missioners shall  be  liable  to  pay  damages  to  the  county, 
at  the  suit  of  any  citizen,  if  it  should  be  proved  thafthey 
have  allowed  extraordinary  and  extravagant  damages. 

Sec.  6.  If,  in  the  opinion  of  a  majority  of  the  board 
of  county  commissioners  of  any  county,  it  is  necessary, 
the  board  shall  levy,  at  any  regular  meetina^,  and  cduse 
to  be  collected,  a  road  tax  from  all  able-bodied  men  in 
each  district,  between  the  ages  of  twenty-one  and  fifty 
years,  of  not  less  than  two  nor  more  than  six  dollars,  the 
said  tax  to  be  collected  by  the  road  supervisors  of  their 
respective  districts  ;  and  the  auditor  of  the  county  shall 
furnish  each  road  supervisor  with  blank  receipts  for  the 
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said  road  tax  ;  and  tlie  road  supervisor  shall  spend  thef 
money  collected  by  him  in  the  constrnction  or  improve- 
ment of  the  highways  and  roads ;  and  shall  take  receipts 
for  all  moneys  expended  by  him,  and  settle  with  the 
auditor  quarterly,  and  make  a  full  exhibit  of  the  expen- 
ditures made  by  him.  The  commissioners  shall,  in  lieu 
of  said  tax  to  be  paid  in  money,  designate  the  amount  of 
work  or  days'  labor  that  may  be  performed  ;  provided^ 
there  shall  at  least  be  one  days'  work  of  ten  hours 
required,  and  not  more  than  three  days ;  and  if  any  per- 
son liable  for  said  tax  will  perform,  or  cause  to  be  per- 
formed, under  the  directions  of  the  road  supervisor,  the 
three  days'  labor  required  by  the  commissioners,  it  shall 
be  in  full  satisfaction  of  said  tax. 

Sec.  7.  Whenever  any  contract  for  the  improvement  Letting  o( 
of  roads,  trails,  streets  or  thoroughf arr  3  is  to  be  made,  ^^°^''*<'^^* 
advertisement  thereof  shall  be  given  by  the  supervisor 
of  the  district  in  which  such  improvement  is  to  be  made, 
by  posting  written  notices  in  two  of  the  most  public 
places  of  his  district,  and  by  advertisement  in  one  news- 
paper of  the  county,  or,  if  none  be  published  in  the 
county,  by  notice  posted  on  the  court  house  door,  at  least 
ten  days  prior  to  the  letting  of  sach  contracts,  and  all 
contracts  shall  be  awarded  to  the  lowest  responsible  bid- 
der, subject  to  the  approval  of  the  board  of  commis- 
sioners  ;  provided^  that  the  supervisor  shall  have  power 
to  make  contracts  for  the  improvement  of  roads,  which 
shall  not  exceed  the  sum  of  fifty  dollars,  at  their  option, 
such  contracts  to  be  approved  by  the  board  of  commis- 
sioners. 

Sec.  8.     The  board  of  commissioners  of  each  county  Laying  out 
on  presentation  of  petitions,  praying  for  a  county  road,  roadB,^an- 
trail  or  thorouo^hfare,  to  be  laid  out  within  the  connty,  ner  of  pro- 
or  praying  for  sach  road,  trail,  thoroughfare,  or  highway^ 
to  be  laid  out  from  the  dwelling  or  plantation  of   any 
person,  to  any  public  road,  or  from  one  public  road  to 
another,  and  designating  the  points  therein,  shall  cause 
notice  to  be  given  to  the  parties  owning  the  land  over 
which  such  road  is  to  be  located,  and  if  objection  by  one 
or  more  of  the  owners  shall  be  made,  the  board  of  com- 
missioners shall  consider  and  determine  the  same  at  their 
next  regular  meeting,  and  if  they  shall  be  of  the  opinion 
that  such  road,  trail,  street  or  thoroughfare  is  necessary, 
they  shall  appoint  two  persons  as  viewers,  who  shall  view 
out  and  locate  such    road,  trail,  street  or  thoroughfare, 
and,  upon  a  return  of  the  certificate  of  the  viewers,  shall 
declare  the  same  to  be  a  public  highway ;  when  abso-' 
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Oil 


Delinquent 
tax,  enforc- 
ing collec- 
tion   there- 
of. 


Work, 
paid   for 
wagee. 


how 


lately  necessary,  the  county  surveyor  may  be  c:illed 
by  the  commissioners  to  assist  in  said  location. 

Sec.  9c  It,  after  demand  made  by  the  supervisors, 
either  verbally  or  in  writiiif^;,  for  the  paymenr,  of  said 
road  tax,  a  person  liable  to  pay  said  road  tax,  refuses  or 
neglects  for  three  days,  either  to  pay  said  tax  in  money, 
or  to  perform  the  days'  work  required,  then  the  said 
person  shall  be  considered  delinquent,  and  the  supervis- 
or shall  proceed  to  levy  upon  and  sell  at  public  auction, 
to  the  highest  bidder,  after  giving  public  notice,  as  re- 
quired by  this  law,  on  sales  under  execution,  and  the 
property  of  such  delinquent,  or  so  much  thereof  as  shall 
be  necessary  to  satisfy  such  delinquent's  road   tax  and 


cost  of  makino-  such  sale ;  and  the 


shall 


.^  ^..^..  ^^.^,  ......  ...V.  supervisor  snaii  be 

entitled  to  the  same  costs  as  a  constable  in  making  sales 
under  execution  ;  and  for  collecting  each  road  tax  and 
giving  a  receipt,  the  supervisor  shall  be  entitled  to  a  fee 
to  be  regulated  by  the  board  of  county  commissioners, 
which  fee  shall  not  be  less  than  twenty-live  cents,  or 
more  than  fifty  cents. 

Sec.  10.     The  road  supervisor  may  hire  persons  to 
work  the  roads,  to  be  paid  out  of  the  moneys  he  collects, 
or  may  work  himself    thereon  ;    provided  the  county 
commissioners  of  each  county  shall  fix  the  amount  to  be 
allowed  for  a  full  day's  work,  which  shall  not  be  more 
than  five  dollars  per  day,  for  each  full  day's  work  of  ten 
hours;  2i\\A^ iyro}iided furthei\  the  road  supervisors  shall 
be  allowed  no  day  except  for  services  when  actually 
employed    himself    in   working  upon   the   roads;  and 
provided  further,  that  each  road  supervisor  shall  make 
quarterly  a  full  and  complete  report  of  all  his  acts  to 
the  board  of  commissioners,  the  amount  of  money  col- 
lected and  paid  out  by  him,  to  whom,  and  for  w^hat  paid, 
accompanied  by  receipts  of  the  same  ;  the  number  of 
days'  work  performed,  the  number  of  days  he  himself 
has  been  employed  in  working  on  the  roads,  what  roads 
have  been   constructed  and  repaired,  etc.,  which  report 
shall  be  sworn  to  as  correct ;  and   at  the  same  time  he 
shall  furnish  a  bill  for  his  owm  individual  work,  and  the 
road  supervisor  shall  not  use  or  pay  himself  for  his  own 
services   out  of  the  moneys  collected  by  him  until  the 
board  of  commissioners   shall  have  examined  and  ap- 
proved  of   his   accounts,  and    shall    also   examine   and 
approve  of  his  report ;  and  the  road  supervisor  shall  be 
liable  on  his  official  bond  for  all  amounts  of  his  accounts 
and  expenditures  that  the  board  does  not  approve  of ; 
and  if,  after  all  amounts  that  shall  be  allowed  and  ap- 
proved of  by  the  board  are  paid,  there  shall   be  any 
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inoaey  left  in  the  road  supervisor's  hands,  he  shall  pay 
the  same  to  the  cotinty  treasurer,  which  shall  be  placed 
in  a  separate  fund,  to  be  called  the  road  fund,  which 
shall  be  subject  to  the  board  of  commissioners,  and  be 
expended  by  them,  for  the  benefit  of  the  roads,  bridges 
and  highways,  as  they  may  deem  expedient.  The  road 
supervisor  shall  account  to  the  auditor  for  all  blank 
road  tax  receipts,  delivered  to  him,  and  upon  his  re- 
moval or  resignation  from  office,  shall  deliver  to  the 
auditor  all  unused  receipts,  and  shall  be  liable  for  all 
receipts  he  cannot  account  for  ;  provided  further^  that  if 
the  road  supervisor  does  not  collect  sufficient  moneys  to 
pay  for  such  services,  as  shall  be  allowed  and  approved 
by  the  board,  the  deficit  shall  be  allowed  by  the  board  as 
any  other  county  charge,  and  a  warrant  for  the  same  be 
drawn  on  the  usual  fund,  the  amount  per  day  to  be  fixed 
by  the  commissioners. 

Sec.  11.  If  any  person  shall  obstruct  any  public  road, 
trail,  street  or  thoroughfare,  by  felling  trees  across  the 
same,  or  by  placing  any  other  obstructions  therein,  or 
damaging,  digging  or  deepening  a  creek  or  river,  or  its 
banks  so  as  to  destroy  a  ford  or  crossing,  fence  up  or 
obstruct  any  such  highways,  having  been  notified  of  the 
same  by  any  person  or  persons  aggrieved,  or  who  shall, 
withm  ten  days  after  such  notice,  fail  or  refuse  to  re- 
move any  such  obstructions,  shall  be  deemed  guilty  of  a 
misdemeanor,  and,  upon  conviction,  before  any  compe- 
tent jurisdiction,  shall  be  fined  in  a  sum  not  less  than 
twenty-five  dollars,  nor  more  than  one  hundred  dollars, 
and  be  adjudged  to  pay  all  costs  of  prosecution. 

Sec.  12.  If  any  person  shall  willfully  destroy  or  in- 
jure any  bridge  or  causeway,  or  remove  or  cause  to  be 
removed  any  of  the  plank  or  timber  therefrom,  or  cut 
down  or  injure  any  tiee  planted  or  growing  as  a  shade 
tree,  in  any  public  highway,  street,  or  thoroughfare,  or  by 
digging  in  it,  he  shall  be  liable  to  be  prosecuted,  before 
any  justice  of  the  peace,  by  any  commissioner  of  the 
county  in  behalf  of  said  county,  and,  on  conviction 
thereof,  shall  be  fined  in  a  sum  not  to  exceed  one  hun- 
dred dollars. 

Sec.  13.  If  any  person,  mining  ditch,  or  milling 
company,  shall,  by  virtue  of  any  charter  or  law,  granted 
or  made  for  mining,  milling,  irrigating  or  other  pur- 
poses, dam  the  waters  of  any  stream  in  this  Territory, 
so  that  the  water  thus  dammed  shall  overflow  any  wagon 
or  other  road,  situated  on  the  margin  or  banks  of  said 
stream,  or  so  as  to  cause  the  road  to  become  undermined, 
weakened,  or  damaged,  the  said  person,  company  or  cor- 


Obstruct- 
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poration  shall  rebuild  the  same  or  pay  the  whole  costs 

and  expenses  of  having  the  same  done. 
Boisp  coun-       Sec.  14.     The  countv  of  Boise  is  exempted  from  the 
from  thir     provisions  of  this  act,  so  far  as  it  conflicts  with  the  act 
act.  entitled  "An   act   concernino:   roads   and  hicchwavs  in 

Boise    county,"    approved    January   10th,    1873,    said 

county  special  act  for  Boise  county  still  remaining  in 

full  force  and  effect. 


Approved  January  12,  1875. 
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Be  it  enacted  by  the  Legislative  Assembly  of  the 
Territory  of  Idaho  as  follows  : 


Section    1  Persons  entitled  to  vote . 

2.  Persons  diequalified  to  vote. 

3.  Time  of  holding  general  elections. 

4.  Eligibility  to  office. 

5.  Dnty  of  county  commissioners. 

6.  Judges  and  clerks,  duties  of. 

7.  Forms  of  notice  to  be  given. 

8.  Duty  of  sheriff. 

9.  Judges  and  clerks  to  take  an  oath. 

10.  How  oath  to  be  administered. 

11.  Poll  open,  how  long. 

12.  Clerk  to  furnish  poll  books. 

13.  Manner  of  voting. 

14.  Xame  of  elector. 

15.  When  elector  may  vote. 
Irt.  Challenged  votes. 

17.  Ballot  box, 

18.  Examination  of  ballot  box. 
19  Adiournments. 

20.  Ballot  box  to  be  sealed. 

21.  Box  not  to  be  opened. 

22.  Canvassing  votes, 

23.  Compare  poll  list;  corrections^ 

24.  Purging  the  list. 

25.  Duties  of  clerks  ;  form  of  cert^ificateSi 

26.  Duties  of  judges. 

27.  Breaking  seal  of  poll  book,  penalty. 

28.  Board  of  county  commissioners  to  act  as  a  board  of  canvasserB 

in  their  respective  counties,  and  to  issue  certificate. 

29.  Returns  and  canvassing  the  same. 

30.  Returns  to  be  forwarded  to  secretary  of  Territory. 

31.  Resignaliong,  vacancies,  etc. 
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S-2.  Incise  of  joint  councilmen  or  representatives  how  returns  to' 

he  made  canvaseed.  and  certified. 

33.  Compensation  of  judges  and  clerks. 

.    3-1.  Violation  of  act,  penalty. 

35.  When  term  of  office  begin?. 

36.  Who  and  when  deemed  elected. 

37.  Abbreviatione ;  misspelling. 
8"^.  Contestirg  election,  manner  of, 

39.  Probate  court  to  try. 

40.  Conytrr.ctiou  of  act. 

41.  Resignations. 

42.  Vacancies. 

43.  Same. 

44.  Supplying  vacancies. 

45.  When  certain  officers  may  be  appointed. 

46.  Officers  to  qualify. 

47.  What  act  repealed- 

Persons  en-  SECTION  1.  That  all  male  inhabitants  over  the  age 
tote^*^  of  twenty-one  years,  shall  be  entitled  to  vote  at  any 
election  for  delegate  to  Congress,  and  for  territorial, 
district,  county,  and  precinct  officers ;  provided,  they 
shall  be  citizens  of  the  United  States,  and  shall  have 
resided  in  the  Territory  four  months  and  in  the  county 
thirty  days  where  they  offer  to  vote,  next  preceding  the 
day  of  election.  All  persons  having  the  qualifications  of 
an  elector  shall  be  eligible  to  any  district,  county,  or 
precinct  office,  except  otherwise  provided  by  law. 
Persons  Sec.  2.     No  pcrsou  Under  guardianship,  no7i  compos 

S)  v^ote^^^^^  m(?^^^f^5,  or  insane,  nor  any  person  convicted  of  treason, 
felony,  or  bribery  in  this  Territory,  or  in  any  other  Ter- 
ritory, or  State  in  the  Union,  unless  restored  to  civil 
rights,  shall  be  permitted  to  vote  at  any  election. 
„,       ,  Sec.  3.     A  s^eneral  election  shall  be  held  in  the  sev- 

TiTne  of  ^ 

general        eral  election  precincts  in  this  Territory,  on  the  Tuesday 
elections,     following  the  first  Monday  of  November  Anno  Domini 
eighteen  hundred  and   seventy-six  and  thereafter  bien- 
nially on  the  Tuesday  next  following  the  first  Monday 
in  November,  and  all    elective  territorial,   county  and 
precinct  officers  shall  hereafter  be  elected  at  the  times 
herein  specified,  unless  otherwise  provided  by  legislation 
subsequent  hereto. 
Eligibility        Sec.  4.     No  pcrsou  sliall  be  eligible  to  the  office  of 
to  office.       delegate  to  Congress,  to  a  seat  as  member  of  the  council, 
or  house  of  representatives,  or  any  territorial  office,  un- 
less  he  has  been  a  resident  of  the  Territory  one  year 
prior  to  the  time  of  election. 
-^  ^     .  Sec.  5.     It  shall  be  the  duty  of  the  county  commis- 

Diity  of  .  ,     .  ,  •  •        T    1  Til 

county        sioners,  at  tlieir  regular  session  m   July  preceding  the 

sioBere!"      general  election,  to  appoint  three  capable  and  discreet 

persons  possessing  the  qualifications  of  electors,  to  act  as 

judges  of   election  at  each  election   precinct,  and  said 
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commissioners  sliall  also  sef:  off  and  establish  election 
precincts,  or  districts,  when  it  may  be  necessary,  and  the 
clerk  of  said  board  of  commissioners  shall  make  out  and 
deliver  to  the  sheriff  of  the  county,  immediately  after 
the  appointment  of  such  judges,  a  notice  thereof  in 
writing,  directed  to  the  judges  so  appointed  ;  and  it 
shall  be  the  duty  of  the  said  sheriff,  within  twenty  days  of 
the  receipt  of  said  notice,to  serve  the  same  upon  each  of  the 
said  judges  of  election.  If  in  any  precinct  any  of  such 
judges  do  not  serve,  the  voters  of  said  precinct  may  elect 
a  judge  or  judges  to  till  the  vacancy  on  the  morning  of 
the  election,  to  serve  at  such  election. 

Sec.  6.  The  said  judges  shall  choose  two  persons, 
having  similar  qualifications  with  themselves,  to  act  as 
clerks  of  the  election.  The  said  judges  shall  be  and  con- 
tinue judges  of  all  elections  of  civil  officerg,  to  be  held  in 
their  respective  precincts  until  other  judges  shall  be  ap- 
pointed as  hereinbefore  directed,  and  the  said  clerks  of 
election  may  continue  to  act  as  such  during  the  pleasure 
of  the  judges  of  election,  and  the  county  commissioners 
shall  from  time  to  time  till  all  vacancies  which  may  occur 
in  the  office  of  judges  of  election,  at  any  election  pre- 
cinct within  their  respective  counties. 

Sec.  7.  The  clerks  of  the  several  boards  of  county 
commissioners,  shall  at  least  twenty  days  before  any  gen- 
eral election,  and  at  least  ten  days  before  any  special 
election,  make  out  and  deliver  to  the  sheriff'  of  his 
county,  or  to  the  justice  of  the  peace  of  any  county 
attached  for  judicial  purposes,  three  written  notices 
thereof  for  each  election  precinct,  the  said  notices  to  be 
as  nearly  as  circumstances  will  admit  as  follows  : 

"  Notice  is  hereby  given,  that  on  the  Tuesday  follow- 
ing the  tirst  Monday  of  November  next,  at  the  house  of 

,  in  the  count v  of ,  an  election  will  be  held 

for  territorial,  county,  town,  or  district  and  precinct 
officers  (naming  the  offices  to  be  filled  as  the  case  may 
be),  which  election  will  be  open  at  eight  o'clock  in  the 
morning  and  will  continue  until  eight  o'clock  in  the 
evening  of  the  same  day. 

Dated  this day  of a.  d.  18 (as  the  case 

may  be.) 

[Signed] 

Clerk  of  the  board  of  county  commissioners." 

Sec.  8.  The  sheriff  aforesaid,  to  whom  such  notices 
shall  be  delivered  as  aforesaid,  shall  cause  to  be  put  up,  in 
three  of  the  most  public  places  of  each  election  precinct, 
the  notices  referring  to  such  election  precinct,  at  least  ten 


Judges  and 
clerks,  da- 
ties  of. 


Forms*  of 
notice  to  be 
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sheriff. 


686 


ELECTIONS. 


Judges  and 
clerks  to 
an  oath. 


How  oath 
to  be  ad- 
ministered. 


Poll  open, 
bow   long. 


Clerk  to 
furnish  poll 
book?. 


Manner  of 
voting. 


days  previous  to  the  time  of  holding  any  general  election* 
and  at  least  seven  days  previous  to  the  time  of  holding, 
any  special  election,  and  in  cases  where  towns  and  pre- 
cincts may  be  set  off  by  law  as  election  precincts,  said 
notices  shall  be  posted  as  follows  :  one  at  the  house 
where  the  election  is  authorized  to  be  held,  and  the 
others  at  two  of  the  most  public  and  suitable  places  in  that 
vicinity  or  settlement. 

Sec.  9.  Previous  to  votes  being  taken,  the  judges 
and  clerks  of  election  shall  severally  take  the  following 
oath : 


Name  of 
elector. 


''I,  A  B,  do  solemnly  swear  or  affirm  (as  the  case  may 
be)  that  I  will  perform  the  duties  of  judge  of  the  election  (or 
clerk  as  the  case  may  be)  according  to  law  and  the  best  of 
my  ability ;  that  I  will  studiously  endeavor  to  prevent 
fraud,  deceit,  and  abuse  in  conducting  the  same," 

Sec.  10.  In  case  there  shall  be  no  judge  or  justice  of 
the  peace  present  at  the  opening  of  the  election,  or  in 
case  such  judge  or  justice  shall  be  appointed  judge  or 
clerk  of  election,  it  shall  be  lawful  for  the  judges  of 
election,  and  they  are  hereby  empowered  to  administer 
the  oath  to  each  other  and  to  the  clerks  of  the  election, 
and  the  person  administering  the  oaths  shall  cause  an 
entry  thereof  to  be  made  and  subscribed  by  him,  and 
prefixed  to  the  poll  book. 

Sec.  11.  At  all  elections  to  be  held  under  this  act, 
the  polls  shall  be  opened  at  the  hour  of  eight  o'clock,  in 
the  forenoon,  and  continue  open  until  eight  o'clock  in  the 
evening  of  the  same  day,  at  which  time  the  polls  shall 
be  closed ;  and,  upon  opening  the  polls,  one  of  the 
clerks,  under  the  direction  of  the  judges,  shall  make 
proclamation  of  the  same,  and  thirty  minutes  before 
closing  the  polls,  proclamation  shall  be  made  in  like 
manner,  and  the  polls  shall  be  closed  in  half  an  hour 
thereafter. 

Sec  12.  It  shall  be  the  duty  of  the  clerks  of  the 
several  boards  of  county  commissioners  to  furnish  the 
sheriff  with  two  poll  books,  who  shall  deliver  the  same 
to  one  of  the  judges  of  every  election  precinct  in  the 
county  at  least  five  days  before  the  time  of  holding  any 
election. 

Sec  13.  Every  elector  shall,  in  full  view,  deliver  to 
one  of  the  judges  of  election  a  single  ballot  or  piece  of 
paper,  on  which  shall  be  written  or  printed,  the  names 
of  the  person  voted  for,  with  a  pertinent  designation  of 
the  office  he  or  they  may  be  intended  to  fill,  said  ballot 
may  be  open  or  folded  as  the  voter  may  choose. 

Sec.  i4.     The    judge  to   whom  any  ticket   may  be 
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delivered,  shall  upon  the  receipt  thereof,  pronounce  with 
an  audible  voice,  the  name  of  the  elector,  and,  if  no 
objection  be  made  to  him,  and  if  the  judge  shall  be  sat- 
isfied that  the  elector  is  legall)^  entitled  to  vote,  he  shall 
immediately  put  the  ballot  in  the  box,  without  inspect- 
ing the  names  thereon,  if  it  be  a  folded  ballot,  and  the 
clerks  of  the  election  shall  enter  the  name  of  the  elector 
and  number  in  the  poll  book. 

Sec.  15.  It  shall  be  lawful  for  any  elector  to  vote  for  when  elect- 
delegate  to  Congress,  at  nny  place  of  holding  elections  ?ote.^^ 
within  this  Territory,  for  members  of  the  Leo-islative 
Assembly,  and  all  other  officers  at  any  place  of  holding 
elections  within  the  particular  limits  for  which  such 
members  of  the  Legislative  Assembly,  and  such  other 
officers,  are  to  be  elected  ;  provided,  that  an  elector  qual- 
ified to  vote  for  part  and  not  all  of  the  officers  to  be 
chosen  at  any  election,  shall  vote  an  open  ticket  that  the 
judges  may  deteruiine  the  legality  of  such  vote. 

^S-Ec.  16.  If  any  person  oflering  to  vote  shall  be  chal-  challenged 
Jenged,  as  unqualified,  by  any  judge  or  clerk  of  the  elec-  ^°^®^* 
tiun,  or  by  any  other  person  entitled  to  vote  at  the  same 
poll,  and  either  judge  shall  challenge  any  person  offering 
to  vote  whom  he  shall  know  or  suspect  not  to  be  qual- 
ified'; when  any  ]»erson  who  offers  his  vote  shall  be  chal- 
lenged, one  of  the  judges  shall  declare  to  the  person  so 
challenged  the  qualifications  of  an  elector ;  if  such  shall 
then  declare  himself  duly  qualified,  and  the  challenge 
he  not  withdrawn,  one  of  the  judges  shall  then  tender 
;hiui  the  following  oath  : 

'*  You  do  solemnly  swear  or  affirm,  that  you  are  a  citizen 
of  the  United  States,  of  the  age  of  twenty-one  years,  that 
you  have  resided  in  this  Territory  for  four  months  and  in 
this  county  for  thirty  days  last  past,  and  have  not  pre- 
viously voted  at  this  election." 

P/Woided,  that  when  a  person  is  entitled  to  vote  only 
for  a  part  of  the  officers  voted  for  at  such  election,  the 
oath  shall  be  varied  accordingly^,  and  the  clerks  shall 
enter  the  names  of  all  persons  on  the  poll  lists,  who  are 
challenged  and  sworn,  in  brackets,  and  such  evidence 
shall  be  presumptive  evidence  of  such  votes,  and  if  any 
person  shall  refuse  to  take  the  oath  so  tendered,  his  vote 
shall  be  rejected  ;  and  provided,  further,  that  no  volun- 
teer in  the  service  of  the  United  States  shall  be  allowed 
to  vote  at  any  election  in  this  Territory. 

Sec.  17.     There  shall  be  y^rovided  and  kept  by  the  Ballot  box. 
judges  of  each  election  precinct,  (at  the  expense  of  the 
fjounty)  a  suitable  ballot  box  with  a  lock  and  key. 

Sec.   is.     There  shall  bean  o])cnir)g  in  the  lid  of  such 
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box  of  no  larger  size  than  shall  be  sufficient  to  admit  a 
single  folded  ballot.  Before  opening  the  polls  the  ballot 
box  shall  be  carefully  examined  by  the  judges  of  the 
election  that  nothing  may  remain  therein  ;  it  shall  then 
be  locked  and  the  key  thereof  delivered  to  one  of  the 
judges  to  be  designated  by  the  board,  and  shall  not  be 
opened  during  the  election,  except  in  the  manner  and  for 
the  purposes  hereinafter  mentioned. 

Sec.  19.  At  each  adjournment  of  the  polls,  the  clerks 
shall,  in  the  presence  of  the  judge=^,  compare  their 
respective  poll  lists,  compute  and  set  down  the  number 
of  votes,  and  correct  all  mistakes  that  may  be  discovered, 
according  to  the  decision  of  the  board,  nntil  such  poll 
lists  shall  be  made  in  all  respects  to  correspond. 

Sec.  20.  The  ballot  box  shall  then  be  opened  and 
the  poll  books  placed  therein,  and  such  box  shall  then  be 
locked  and  a  covering  with  a  seal  placed  on  the  opening 
in  the  lid  of  such  box,  so  as  to  entirely  cover  the  same, 
and  the  key  delivered  to  one  of  the  judges  and  the  box 
to  another,  to  be  designated  by  the  board. 

Sec  21^  The  judge  having  the  key  shall  keep  it  in 
his  own  possession,  and  deliver  it  again  to  the  board  at 
the  next  opening  of  the  polls ;  and  the  person  having  the 
box  shall  carefully  keep  it  without  opening  it  or  suffer- 
ing it  to  be  opened,  or  the  seal  thereof  to  be  broken  or 
removed,  and  shall  publicly,  in  that  condition,  deliver  it 
to  the  board  of  judges  at  the  next  opening  of  the  polls, 
when  the  seal  shall  be  broken,  the  box  opened,  the  poll 
books  taken  out,  and  the  box  again  locked. 

CANVASSING    BY    THE    JUDGES. 

Sec.  22.  As  soon  as  the  polls  of  the  election  shall  be 
finally  closed,  the  judges  shall  immediately  proceed  to 
canvass  the  vote  given  at  such  election,  and  the  canvass 
shall  be  public  and  continue  without  adjournment  until 
completed. 

Sec  23.  The  canvass  shall  commence  by  a  compari- 
son of  the  poll  lists  from  the  commencement,  and  a  cor- 
rection of  any  mistake  that  may  be  found  therein,  until 
they  shall  be  found  to  agree;  the  box  shall  then  be 
opened  and  the  ballots  found  therein  counted  by  the 
judges,  unopened,  except  to  ascertain  whether  each  ballot 
is  single ;  and  if  two  or  more  ballots  shall  be  found  so 
folded  together  as  to  present  the  appearance  ot'  a  single 
ballot,  they  shall  be  laid  aside  until  the  coimt  of  the 
ballots  is  completed  ;  and  if,  on  a  comparison  of  the 
count  with  the  poll  list  and  the  appearance  of  such  bal- 
lots, a  majority  of  the  judges  shall  bo  of  the  opinion  that 
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the  ballots  thus  folded  together  were  voted  by  one  elect- 
or, they  shall  be  rejected. 

8 KG.  24.  If  the  ballots  in  the  box  shall  be  found  to 
exceed  in  number  the  whole  number  of  votes  on  the 
poll  lists,  they  shall  be  replaced  in  the  box  (after  being 
purged  after  the  manner  above  stated)  and  thoroughly 
mingled,  and  one  of  the  judges,  after  being  blindfolded, 
shall  publicly  draw  out  and  destroy  therefrom  so  many 
ballots  unopened  as  shall  be  equal  to  such  excess. 

Sec.  25.  The  ballots  and  poll  lists  agreeing,  or  being 
made  to  agree,  the  board  shall  then  proceed  to  count  orcertm- 
and  ascertain  the  number  of  votes  cast,  and  the  clerks  ^^^^'^' 
shall  set  down  in  their  poll  books  the  names  of  every 
person  voted  for,  and  then  at  full  length  the  office  for 
which  such  person  received  such  votes,  and  the  number 
he  did  receive;  the  number  being  expressed  at  full 
length,  such  entry  to  be  made  as  early  as  circumstances 
will  permit,  in  the  following  form,  to-wit : 

At  an  election  held  at  the  house  of  A.  B,  in  the  town 

(district   or  precinct)  of ,  in  the  county  of , 

and  in  the  Territory  of  Idaho,  on  the day  of , 

A.  D. ,  the  following  named   persons  received  the 


number  of  votes  annexed  to  their  respective  names, 
the  following'  described  offices,  to-wit:     A.  B.  had— 


for 


votes  for  delegate  to 


Oonfrress :  I.  J.  had- 


•votes  for 
-votes  for 


member  of  Legislative  Council ;  K.  L.  had- 

member  of  House  of  Kepresentative  (and  in  like  manner 

for  any  other  person  voted  for). 

Certiiied  by  us ; 


Judges  of  election. 


Clerks  of  election. 


Attest : 
S.  T. ) 
U.  Y.  f 

Sec.  26.     The  judges  of  election 
•and  seal  one  of  the  poll  books  under 


shall 


cover 


then  enclose 
,  directed  to 
the  clerk  of  the  board  of  commissioners  of  the 
county  in  which  such  election  was  held,  and  the  package 
thus  sealed  shall  be  conve^^ed  by  one  of  the  judges  or 
clerks  of  the  election,  to  be  determined  by  lot,  if  they 
■cannot  otherwise  agree,  or  by  some  other  person,  to  be 
agreed  upon  by  the  judges,  and  delivered  to  the  said 
clerk  of  the  board  of  county  commissioners,  at  his  office, 
within  ten  days  ;  provided,  that  in  the  county  of  Sho- 
shone, live  additional  days  be  allowed  for  delivering  the 
poll  books,  inclusive  of  the  day  of  election,  and  the 
other  poll  book,  together  with   the  ballots,  shall   be,  by 

47 
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said  judges,  placed  in  the  ballot  box  and  by  tliem  sealed 
up,  and  then  deposited  with  one  of  said  judges ;  to  be 
decided  by  lot,  if  they  cannot  otherwise  agree,  and  the 
said  poll  books  and  ballots  shall  be  kept  with  the  seal 
unbroken  for  at  least  eight  months,  unless  the  same  shall 
be  required  ag  evidence  in  a  court  of  law,  in  any  case 
arising  under  the  election  laws  of  this  Territory,  and 
then  only  when  the  said  judge,  having  said  ballot  box  in 
(Charge  shall  be  served  with  subpoena,  requiring  him  to 
produce  the  same  in  court,  as  evidence  in  any  such  be- 
fore mentioned  case,  when  the  same  may  be  opened, 
under  the  direction  of  said  court. 
Breaking  Sec.  27,     If  any  person,  after  being  deputed  by  the 

Sook^^pen!  j^^^o^s  of  election  to  carry  the  poll  book  of  such  election 
■*^^y-  to  the  clerk  of  the  county,  shall  fail  or  neglect  to  deliver 

such  poll  book  to  the  said  clei'k  within  the  time  pre- 
scribed by  law,  safe,  with  ths  saal  unbroken,  he  shall  for 
every  such  offense,  and  when  convicted  thereof,  forfeit 
and  pay  the  sum  of  live  hundred  dollars,  and  be  impris- 
oned in  the  county  jail  until  such  line  is  paid,  for  the 
use  of  the  county ;  the  same  to  be  recovered  by  a  civil 
action  in  the  name  of  the  county  commissioners,  in  the 
district  court  of  the  proper  county. 
Board  of  Sec.  28.     The  board  of  commissioners  in  the  several 

miea/oners*  couutics  of  this  Territory,  shall  act  as  a  board  of  can- 
to act  as  a  vassers  in  accordance  with  the  provisions  of  the  election 
canvassers  law,  and  shall  on  the  tenth  day  after  any  general  or  special 
ipeSfve  ^^  election,  or  sooner  if  all  the  returns  be  received,  and  all 
counties,      the  Commissioners  are  present,  proceed  publicly  at  their 

and  to  issue       ^.  ,  J^  i      ^  i  ^  ^  (•    J_^ 

certificate,  omce,  to  Open  the  returns  and  make  up  abstracts  oi  tlie 
votes  cast  at  said  election.  The  abstract  of  votes  for 
delegate  to  Congress,  shall  be  on  one  sheet.  The  abstract 
of  votes  for  members  of  the  Territorial  Council  and 
Assembly  shall  be  on  one  sheet,  and  the  abstract  of  votes 
for  district  officers  shall  be  on  one  sheet,  and  the  abstract 
oi  votes  for  county  and  precinct  officers  shall  be  on  one 
/sheet,  and  shall  declare  the  results  of  the  election  held 
in  their  respective  counties  and  cause  a  certiticate  of 
election  to  be  given  by  their  clerk  to  any  person  or  per- 
sons elected  to  a  county  or  precinct  office  within  their 
county  ;  and  shall  certify  to  each  of  said  abstracts  or 
copies  thereof  as  directed  and  provided  in  the  general 
election  law ,;  provided^  that  when  a  tie  shall  exist  be- 
tween two  or  more  persons  for  the  Council  or  House  of 
Representatives,  or  for  any  county  or  precinct  office,  the 
jclerk  of  the  board  of  commissioners  shall  give  notice  to 
the  sheriff  of  the  county,  who  shall  immediately  adver- 
tise another  election,  giving  at  least  ten  days  notice  ;  and 


Jt  slial'l  be  the  duty  of  the  clerk  of  the  board  of  Com- 
inissioners  of  such  county,  on  the  receipt  of  the  returns 
of  any  general  or  special  electivAiL,  to  make  out  his  cer- 
tiricate,  stating  therein  the  coiapt^nsation  to  whicli  the 
judges  and  clerks  of  election  may  be  entitled  for  their 
services  and  lay  the  same  before  rhe  county  commission- 
•ers  at  their  next  session,  and  the  board  of  commissioners 
shall  order  the  compensation  aforesaid  to  be  paid  out  of 
the  county  treasury. 

Sec.  29.  The  olerk  of  the  board  of  county  commis-  Sfd'cTn- 
isioners  immediately  after  making  out  the  abstract  of  the  ya^ssing 
votes  given  m  his  county,  shall  make  out  ii  copy  oi  each 
of  said  abstracts,  and  transmit  it  by  mail,  express,  or 
special  messenger  to  the  secretary  of  the  Territory,  at 
the  seat  of  government ;  and  it  shall  be  the  duty  of  the 
secretary  of  the  Territory,  with  the  marshal  of  the  Ter- 
ritory or  his  deputy,  in  the  presence  of  the  governor, 
to  proceed  within  thirty  days  after  the  election  and 
sooner  if  the  returns  be  all  received,  to  canvass  the  votes 
given  for  delegate  to  Congress  and  district  officers,  and 
the  governor  shall  grant  a  certificate  of  election  to  the 
person  having  the  highest  number  of  votes  for  the 
respective  offices,  and  shall  also  issue  a  proclamation  de- 
-claring  the  election  of  such  persons.  In  case  there  shall 
be  no  choice,  by  reason  of  any  two  or  more  persons  hav- 
ing and  equal  and  the  highest  number  of  votes,  the  gov- 
ernor shall,  by  proclamation,  order  a  new  election. 

Sec.  30.     If    the   returns   of     the   election   of    any  Retarns  to 
K30unty  in  this  Territory  shall  not   be  received  at  the   g^tol^cre- 
office  of  the  secretary  of   the  Territory  within   thirty  tary  oi  Ter- 
days  after  the  election,  the  said  secretary  may  forthwith  '■^'°'"^" 
send  a  messenger  to  the  clerk  of  the  board  of  county 
commissioners,  whose  duty  it  shall  be  to  furnish  the  said 
messenger  witti  a  copy  of  such  returns,  and   the  said 
messenger  shall  be  paid  out  of  the  county  treasury  of 
the  said  C5©unty  the  sum  of  thirty  cents  for  each  mile  he 
shall  necessarily  travel  in  going  to  and   returning  from 
the  said  ^county. 

Sec,  SI.  Any  person  who  shall  receive  a  certificate  of  Reeigrna- 
election  shall  be  at  liberty  to  resign  such  office,though  he  cVe8,'efc. 
may  aaot  have  entered  upon  its  duties  or  taken  the  requisite 
oath  of  office  ^  and  when  any  vacancy  shall  happen  in 
the  office  of  member  of  the  Council  or  House  of  Repre- 
soTatatives,  by  death,  resignation,  or  otherwise,  and  a 
session  of  the  Legislature  is  to  take  place  before  the  next 
annual  election,  the  governor  shall  issue  a  writ  of  elec- 
tion, directed  to  the  sberiff  of  the  county,  or  district  in 
wliich  such   vacancy  shall  happen,  commanding  him  to 
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notify  the  several  judges  in  liis  county  or  district  to  hold 
a  special  election  to  till  such  vacancy  or  vacancies,  at  a 
time  appointed  by  the  governoj*. 

Sec.  32.  When  two  or  more  counties  are  united  in 
one  council  or  representative  district,  or  for  the  election 
of  any  officer,  the  clerks  of  the  boards  of  county  com- 
missioners of  their  respective  counties  so  joined,  shall, 
at  the  time  of  canvassing  the  votes  of  an  election,  pro- 
ceed to  canvass  the  vote  of  joint  councilmen  or  repre- 
sentatives, or  both,  or  any  other  officer  ;  and  shall  imme- 
diately thereafter  transmit  each  to  the  other  county  a 
certified  abstract  of  all  the  votes  cast  in  their  county  for 
such  joint  councilman  and  representative,  or  other  officer  ; 
and  the  person  having  the  highest  number  of  votes  for 
the  respective  offices  shall  be  declared  duly  elected,  and 
shall  receive  a  certificate  of  election  from  the  recorder 
of  the  county  first  organized.  In  case  that  either  of  the 
counties  so  joined  have  not  a  board  of  county  commis- 
sioners, then,  in  that  case,  the  judges  of  election  shall 
immediately,  after  they  shall  have  canvassed  the 
votes,  as  in  this  act  provided,  seal  up  one  set  of  the  poll 
books,  retaining  the  boxes  with  the  ballots,  as  herein 
provided,  and  immediately  transmit  such  poll  books  to 
the  clerk  of  the  board  of"  county  commissioners  of  the 
countv  to  which  they  are  attached  haviuiJ:  the  oldest  or- 
ganization, who  shall  imm.ediately  proceed  to  canvass  the 
votes  as  in  the  other  cases  of  election  in  his  own  county, 
.^nd  issue  certificate  of  election  to  the  persons  found  to 
be  entitled -thereto.  The  returns  mentioned  in  this  sec- 
tion may  be  sent  by  mail,  express,  or  by  some  safe  pri- 
vate conveyance,  being  securely  sealed  up,  addressed  to 
the  clerk  of  the  board  of  county  commissioners  and  en- 
dorsed on  the  back,    "election  returns  of —county." 

Sec.  33.  There  shall  be  allowed  out  of  the  county 
treasury  of  each  county,  to  the  several  judges  and  clerks 
of  election  four  dollars  per  diem,  and  to  the  person  car- 
rying the  poll  books  from  the  place  of  election  to  the 
clerk's  office,  the  sum  of  twenty  cents  per  mile  for  going 
and  returning,  to  be  paid  out  of  the  county  treasury. 

Sec.  34.  If  any  judge  or  clerk  of  an  election,  or  any 
other  person,  in  any  manner  concerned  in  conducting  the 
election,  shall  corruptly  violate  any  of  the  provisions  of 
this  act,  he  shall  forfeit  and  pay  to  the  county  a  sum  not 
less  than  one  thousand,  nor  more  than  five  thousand  dol- 
lars, and  be  imprisoned  in  the  county  jail  until  such  line 
is  paid.  The  same  to  be  i-ecovered  by  a  civil  action,  in 
the  name  of  the  county  commissioners  of  the  proper 
-county,  for  the  use  of  common  schools  in  said  county. 
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Sec.  35.  All  district,  county  and  precinct  officers, 
"wiio  were  elected  at  the  last  general  election  or  may  be 
elected  at  the  general  election  to  be  held  bielinially  on 
the  Tuesday  next  following  the  first  Monday  in  Novem- 
ber, shall  enter  upon  their  duties  on  the  first  Monday 
of  January  following  the  election. 

Sec.  36.  In  all  elections,  the  persons  having  the 
highest  number  of  votes  for  any  office  shall  be  deemed 
to  have  been  elected. 

Sec.  37.  In  counting  the  votes,  the  judges  of  the 
election  shall  disregard  misspelling,  or  abreviations  of 
the  names  of  candidates  for  office,  if  it  can  be  ascertained 
from  such  votes  for  whom  they  were  intended. 

or     THE       MANNER       OF       CONTESTING      THE      ELECTION      OF 
COUNTY,  TOWN,    DISTRICT    OR    PRECINCT    OFFICERS. 

Sec  38.     All  contests  of  county  and  precinct  officers  contesting 
shall  be  tried  in  the  proper  county,  and  when  any  elector  election, 

in        •  1  A  11        •  1         1     n   i-"!  •  1       1        manner    of, 

shall  Wish  to  contest  such  election,  he  shall  nle  with  the 
clerk  of  the  board  of  county  commissioners,  within  ten 
days  after  saeh  person  shall  have  been  declared  elected, 
a  statement  in  writing  specifying  the  grounds  of  conteet 
verified  by  affidavit,  and  such  clerk  shall  issue  to  the 
contestant  a  notice  to  appear  at  the  time  and  place  spec- 
ified in  the  notice,  before  the  probate  court,  which  notice 
with  a  copy  of  such  statement  shall  be  delivered  to  the 
sheriff  who  shall  within  five  days  serve  the  same  on  the 
contestee,  by  delivering  him  a  copy  of  such  notice  and 
statement,  or  by  leaving  it  at  his  usual  pla6e  of  residence ; 
jyrovided,  that  when  a  probate  judge  is  a  party  to  the' 
contest,  the  cause  shall  be  tried  in  the  district  court  of 
the  district  in  which  such  county  is  located. 

Sec.  39.  The  probate  court  at  the  time  specified  in  Probate 
the  notice,  (and  it  shall  appear  by  the  sheriff's  return  try!^^^®" 
that  notice  has  been  duly  served  on  the  contestee )  shall 
proceed  to  try  such  contest.  Each  party  shall  be  enti- 
tled to  subpoenas,  and  subpoenas  duces  tecum  as  in  ordi- 
nary cases  at  law ;  and  the  probate  court  shall  hear  and 
determine  such  contests  in  such  manner  as  shall  carry 
into  effect  the  expressed  will  of  a  majority  of  the  legal 
voters,  as  indicated  by  their  votes  for  such  office,  act 
regarding  technicjJities  or  error  in  spelling  the  name  of 
any  candidate  for  such  office ;  aii'l  ihe  clerk  of  said 
board  shall  issue  a  certificate  to  the  person  declared  to  be 
elected  by  said  board,  which  shall  be  conclusive  evidence 
of  the  right  of  said  person  to  liold  office. 

Sec.  40.    This  act  shall  not  be  construed  so  as  to  impair  constrnc- 
n  any  way  the  right  of  any  person  to  contest  any  elec-  tionoiacn. 
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tion   in   the   manner   otherwise   pivo'^i'ded    by    stafilte' 

OF    RESIGNATIONS,    VACANCIES     AND     E-fiMOVALS,    AND     SUP- 
PLYING VACANCIES, 

Sec.  41,     Resignations  shall  be  mad«  as  follows: 

First — By  the  territorial  and  district ofticerSyinemberS' 
of  the  legislative  assembly,  and  by  all  officers  elected-  by 
the  legislature,  to  the  governor  ; 

Second— ^yf  all  county  officers,  to  the  county  commis-- 
sioners  of  their  respective  counties  ; 

Thirds — By  all  other  officers  holding  their  ofices  bv 
appointment  to  the  bodv,  board,  or  officer  tliat  appointed 
them. 

vacancies. 

Sec.  42.  Every  office  shall  become  vac^ai^t  on  the-' 
happening  of  any  of  the  following  events  before  the: 
expiration  of  the  term  of  said  office  : 

First — The  death  of  the  incumbent ; 

Second — His  resignation  ; 

Third — His  removal ; 

Fourth — Ceasing  to  be  a  resident  of  the  Territory^ 
district,  county,  or  town  for  which  he  shall  have  beea 
appointed  or  elected  or  within  w^hich  the  duties  of  his-' 
office  are  to  be  discharged  ; 

Fifth— Wi^  conviction  of  any  infamous  crime  or  of 
any  ofEense  involving  the  violation  of  his  official  oath. 

Sixth — His  refusal  or  neglect  to  take  his  oath  of  office^, 
or  to  give  or  render  his  official  bond,  or  deposit  sucL 
oath  or  bond  within  the  time  prescribed  by  law  ; 

Seventh — The  decision  of  a  competent  tribunal  de- 
claring void  his  election  or  appointment. 

Sec.  43.  The  governor  shall  also  declare  vacant  the 
office  of  every  officer  required  by  law  to  execute  an 
official  bond,  whenever  a  judgment  shall  be  obtained 
against  such  officer  for  a  breach  of  the  conditions  of  such 
bond. 

SUPPLYING    vacancies 

Sec.  44.  When  a  vacancy  shall  occur  during  the 
recess  of  the  legislature  in  any  office  which  the  legisla- 
ture is  authorized  to  fill  by  election,  or  which  the  gov- 
ernor, subject  to  confirmation  of  legislative  council  is 
authorized  to  fill ;  the  governor,  unless  it  is  otherwise 
specially  provided,  may  appoint  some  suitable  person  to 
perform  the  duties  of  such  office  until  the  next  session 
of  the  legislature. 

tainoftic^ers      Seo.  4).     When  at  any  time  there  shall  be  in  any  of 
poiiit(?d^^"    flic  county  or  precinct  offices,  no  officer  duly  uathorized 


fame. 


Supplying 
vacancies. 
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to  execute  tlie  duties  thereof,  some  suitable  person  may 
be  appointed  by  the  county  commissioners  to  perform 
the  duties  of  such  ofhces  ;  provided,  that  in  case  there 
is  no  board  of  county  commissioners,  the  governor  shall, 
on  nutice  of  such  vacancy,  create  or  fill  such  board. 

Sec.  46.  Every  person  so  appointed  in  pursuance  of  officers  to 
the  last  two  preceding  sections  shall,  before  proceeding  *i"*^^y- 
to  execute  the  duties  assigned  them,  qualify  in  the  same 
manner  as  required  by  law  of  the  officers  in  whose  place 
they  shall  be  appointed  ;  and  they  shall  continue  to  ex- 
ercise and  perform  the  duties  of  the  office  to  which  they 
shall  be  so  appointed  until  such  v^ancy  shall  be  supplied 
as  provided  by  law. 

Sec.  47.  The  act  entitled  an  act  relative  to  elections,  what  act 
approved  January  23d,  1864,  be,  and  the  same  is  hereby  "p®*^®^- 
repealed. 

Sec.  48.     This  act  shall  be  in  force  and  take  effect 
from  and  after  its  approval  by  the  governor. 

The  amendments  to  this  law  passed  at  the  various 
sessions  a/nd  unrepealed  a/re  embodied  in  this  act. 

Commissioners, 


^  TV    .^  c  ^r 

TO  EE-APPOETION  TEE  MEMBERS  OF  THE 
LEGISLATIVE  ASSEMBLY  OF  THE  TERRITORY 
OF  IDAHO. 


-<u/^- 


Be  it  enacted  by  the  Legislative  Assembly  of  the 
Territory  of  Idaho  as  follows  : 


Ada — Two 
members 
Council, 
FiVe  House. 

Altaras— 
One     mem- 
ber Council, 
TwoHouse, 


Boise — 
Two   mem- 
bersCouncil 
Five  House. 

Idaho— One 
member 
Oouncil,one 
House 

Lemhi — 
One    mem- 
ber Council, 
Two  House. 


Nez  Perce— 
One  mem- 
ber Council, 
TwoHouse. 

Shoshone— 
One  mem- 
ber Council, 
One  mem- 
ber House. 


Section  L  The  county  of  Ada  shall  hereafter  be  en- 
titled to  i:wo  (  2 )  members  of  the  Council  and  live  (  5  ) 
members  of  the  House  of  Representatives. 

The  count}^  of  Alturas  shall  hereafter  be  entitled  to 
one  ( 1 )  member  of  the  Council,  and  two  (  2 )  members 
of  the  House  of  Representatives. 

The  county  of  Boise  shall  hereafter  be  entitled  to  two 
(  2  )  members  of  the  Council,  and  live  (5  )  members  of 
the  House  of  Representatives. 

The  county  of  Idaho  shall  hereafter  be  entitled  to  one 
( 1)  member  of  the  Council,  and  one  ( 1 )  member  of  the 
House  of  Representatives. 

The  county  of  Lemhi  shall  hereafter  be  entitled  to  one 
( 1 )  member  of  the  Council,  and  two  ( 2 )  members  of 
the  House  of  Representatives. 

The  county  of  I^ez  Perce  shall  hereafter  be  entitled  to 
one  ( 1 )  member  of  the  Council,  and  two  (  2 )  members 
of  the  House  of  Representatives. 

The  county  of  Shoshone  shall  hereafter  be  entitled  to 
one  ( 1 )  member  of  the  Council,  and  one  ( 1 )  member  of 
the  House  of  Representatives. 
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The  county  of  Owyhee  shall  hereafter  be  entitled  to 
two  ( 2 )  members  of  the  Council,  and  five  (5)  members 
of  the  House  of  Representatives. 

The  county  of  Oneida  shall  hereafter  be  entitled  to  one 
( 1 )  member  of  the  Council,  and  two  (  2 )  members  of 
the  House  of  Representatives. 

The  county  of  Bear  Lake  shall  hereafter  be  entitled 
to  one  (  1  )  member  of  the  Council,  and  one  (1)  member 
of  the  House  of  Representatives. 

Sec.  2.  All  acts  and  parts  of  acts,  in  conflict  with 
this  act,  are  hereby  repealed. 

This  act  hecame  a  law  without  the  signature  of  the 
Governor. 


Owyhee— 
Two    mem- 
bersCouncil 
FiveHouse. 


Oneida— 
One  mem- 
ber Council, 
Two  House. 

Bear  Lake 
—One  mem- 
Council, 
One  Hou3e. 


"TO  PROVIDE  FOE  THE  DISPOSAL  OF  LANDS 
ENTEKED  AS  TOWN  SITES  UNDER  THE  ACTS 
OF  CONGRESS. 


-c^?s- 


JBe  it  enacted  hy  the  Legislative  *Assemhly  of  th^ 
Territory  of  Idaho  as  follows  : 


By  whom 
and  how 
lands  dis- 
5)0Bed  of. 


Section    1.    By  »ehom  and  how  lands  disposed  of, 

2.  Conveyance,  how  made,  and  by  what  effected, 

3.  Notice  ol  entry  how  given,  by  whom. 

4.  Statement  of  party  Claiming  interest,  what  to  con'taiil. 

5.  Adverse  claims,  how  determined. 
Trial,  what  evidence  may  be  giVeii. 
Proceedings  in  district  court  to  determine  controversy. 

To  render  account,  compensation,  how  paid,  by  whom. 

Fees  must  be  tendered,  payment  of. 
10    Conveyance  to  claimants,  request  of. 

il.    Rights  of  officer  or  trustee  entering  lands,  interest  of,   how 
settled. 

Determining  adverse  rights,  who  deemed  to  possess  title. 

Costs  of  action,  how  regulated  and  recovered. 

Contracts,  agreements    for   conveyance  may  be   entorced  by 
action. 

Duties  of  successors  in  trust,  powers. 


6. 

7. 

R, 

9. 


12. 
13. 
14, 

15 


Section  1.  When  the  corporate  authorities  of  any 
town,  or  any  judge  for  any  county,  in  which  any  town  is 
situated,  enter,  at  the  proper  land  office,  the  land,  or  any 
part  of  the  land  settled  and  occupied  as  the  site  of  such 
town,  pursuant  to  and  by  virtue  of  the  provisions  of  the 
act  of  Congress  entitled  "an  act  for  the  relief  of  the  in- 
habitants of  cities  and  towns  upon  the  public  lands,'' 
approvedMarch  second,eighteen  hundred  and  sixty-seven, 
or  of  the  acts  of  Congress  amendatory  thereof  or  sup- 
plementary thereto,  such  corporate  authorities  or  judge 
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(as  the  case  may  be)  shall  dispose  of  and  convey  the  title 
to  such  lands,  or  to  the  several  blocks,  lots,  parcels  or 
shares  thereof,  to  the  persons  hereinafter  described  and 
in  the  manner  hereinafter  specified. 

Sec.  2.  Any  such  corporate  authorities,  or  judge,  hJw^made^ 
holding  the  title  to  any  such  lands  in  trust,  as  declared  by  what 
in  said  acts  of  Congress,shall,by  a  good  and  sufhcient  deed 
of  conveyance,  grant  and  convey  the  title  to  each  and 
every  block,  lot,  share  or  parcel  of  the  same  to  the  per- 
son or  persons  entitled  thereto,  according  to  his  rights 
or  interest  in  the  same  as  they  existed,  in  law  or  equity, 
at  the  time  of  the  entry  of  such  lands,  and  when  any 
parcel  or  share  of  such  lands  is  occupied  or  possesssed  by 
one  or  more  persons,  claiming  the  same  by  grant,  lease 
or  sale  from  one  or  more  other  persons,  the  respective 
rights  and  interest  of  such  persons,  in  relation  to  each 
other  in  the  same,  shall  not  be  changed  or  impaired  by 
any  such  conveyance.  Every  deed  of  conveyance,  by 
such  corporate  authorities  or  judge,  pursuant  to  the  pro- 
visions of  this  act,  shall  be  so  executed  and  acknowl- 
edged as  to  admit  the  same  to  be  recorded,  and  if, 
previous  to  the  issuing  of  the  patent  for  such  lands,  it 
shall  contain  a  covenant  that  the  grantor  shall,  after  the 
issuing  of  such  patent,  execute,  acknowledge  and  deliver 
to  the  grantee,  his  heirs  or  assigns,  such  further  deed  or 
conveyance,  as  may  be  or  become  necessary  to  fully  vest 
and  perfect  the  title  to  the  lands  therein  described  in  the 
grantee,  his  heirs  or  assigns. 

Sec.  3.     Within  thirty  days  after  the  entry  of  such  Notice  of 
lands,  the  corporate  authorities  or   judge  entering  the  |?vec,  by 
same  shall  give  public  notice  of  such  entry  by  posting  whom, 
notice  thereof  in  at  least  three  public  places  in  said  town, 
and  by  publishing  such  notice  in  a  newspaper  printed 
and  published  in  the  county  in  which  such  town  is  situ- 
ated, or,  in  case  there  is  no  such  newspaper,  then  in  some 
newspaper  printed  and  published  at  the  seat  of  govern- 
ment, such  notice  shall  be  so  published  once  in  each  week 
for  at  least  three  successive  weeks,  and  shall  contain  the 
names  of  the  town  site  so  entered,  and  an  accurate  de- 
scription of  the  lands  so  entered  as  the  same  is  stated  in 
the  certificate  of  entry  or  duplicate  receipt  for  the  pur- 
chase money  thereof,  given  by  the  land  officers  at  the 
time  of  entry. 

Sec.  4.     Every  person,  association,  or  company  claim-  statemetitf 
ing  to  be  entitled  to  such  lands,  or  any  block,  lot,  share  cia?mingin- 
or  parcel  thereof ,  shall,  within   sixty  days  after  the  first  tereet  what^ 

K.        .  /.  1  .         .  '^  "^        1        1  •       J    1       tocontaiDv 

pubhcation   or    such  notice,  m  person,  or   by  nis  uuly 
authorized  agent  or  attorney,  sign  a  statement  in  writing 
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containing.' an  accnrate  description  of  the  particuTaf  par-' 
eel  or  parts  in  wliicli  lie  claims  to  have  an  interest,  and 
the  spccitied  riii;ht,  interest  or  estate  therein  which  he 
claims  to  be  entitled  to  receive,  also  a  brief  statement  of 
the  facts  npon  which  such  right,  interest  or  estate  de- 
pends, for  its  validity,  and  deliver  the  same  to,  or  unto 
the  office  of  such  corporate  authorities  or  judge,  and  all 
persons  failincy  to  sii^^n  and  deliver  such  statement,  with- 
in the  time  specified  in  this  section  shall,  as  against  any 
claimant,  be  forever  barred  the  right  of  claiming  or 
recovering  such  lands,  or  any  interest  therein,  in  any 
court  of  law  or  equity. 

Sec.  5.  In  case  there  are  adverse  claimants  to  such 
lands,  or  to  any  part,  parcel  or  share  thereof,  and  the 
controversy  is  not  settled  by  agreement  in  writing,  be- 
tween the  parties  thereto,  such  controversy  may  be  de- 
termined by  voluntary  submission  thereof  by  the  parties, 
to  reference  or  arbitration  and  by  the  written  award  of 
the  arbitrators. 

In  case  any  such  controversy  is  not  so  settled  or  deter- 
mined within  three  months  from  the  time  of  the  entry 
of  the  land,  either  of  the  claimants  may  bring  a  civil- 
action  against  the  adverse  claimant,  in  the  district  court 
for  the  county  in  which  the  lands  are  situated. 

Sec.  6.  Upon  the  trial  in  such  action  either  party 
may  give  in  evidence  the  statement  mentioned  in  the 
fourth  section  of  this  act,  deposited  by  the  other,  or  by 
the  person  under  whom  he  claims,  with  the  corporate- 
authorities  or  judge  holding  the  title  to  the  lands  in  con- 
troversy therein  and  the  person  who  made  the  first  claim 
to  a,nd  settlement  upon  such  lands,  either  in  person  or  by 
agent,  servant  or  tenant,  or  those  claiming  under  him^ 
shall  in  such  actions  be  deemed  to  have  the  right  to  such 
lands,  provided  there  has  been  no  abandonment  therieof 
since  such  settlement. 

Sec.  7.  In  case  any  controversy  between  adverse 
claimants  to  such  lands  is  not  settled  or  determined  by 
agreement  or  arbitration  within  the  time  allovted  there- 
for as  herein  before  specified,  and  no  action  to  determine 
the  same  is  commenced  by  either  claimant  within  one 
month  thereafter,  the  corporate  authorities  or  judge 
holding  the  title  to  any  such  lands,  shall  bring  an  action 
in  the  district  court  for  the  countv  in  which  the  lands  in 
controversy  are  situated,  against  the  adverse  claimants 
thereto,  to  settle  and  determine  such  controversy. 

The  complaint  in  such  case  shall  be  in  the  nature  of 
a  bill  of  interpleader,  and  shall  set  forth  a  description  of 
the  lands  thus  claimed   by  adverse  claimants,  aM  the 
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character  and  «xteBt  of  tlie  right,  interest  or  estate 
therein  claimed  by  each,  as  the  same  appears  by  the  state- 
ments deposited  with  such  authorities  or  judge  (as  the 
case  may  be)  pursuant  to  section  three  of  this  act,  and 
-shall  pray  that  the  several  adverse  claimants,  may  be 
required  to  appear  in  such  court  and  prosecute  their 
v-claims,  or  be  forever  banned  thereof. 

Any  party  to  such  action  who  fails  to  appear  and 
answer  such  complaint,  and  thus  prosecute  his  claim  to 
ithe  land  described  therein,  pursuant  to  the  summons  in 
hSuch  case,  and  the  practice  of  the  district  court,  shall  be 
iforever  barred  of  the  right  to  assert  any  claim  or  title  to 
;Such  lands,  adverse  to  the  other  claimants  elsewhere  or 
in  any  court  wiiatsoever. 

If  the  adverse  claimants  of  the  land  described  in  the 
complaint  appear,  they  sliall  respectively  answer  such 
complaint,  and  either  disclaim  any  right,  title,  interest, 
or  estate  in  the  land  therein  described,  or  set  forth  the 
nature,  character  and  extent  of  the  title  and  interest, 
"which  they  respectively  claim  therein. 

Sec.  8.  As  soon  as  may  be  after  the  expiration  of  to  render 
sixty  days,  from  tlie  iirst  publication  of  the  notice  men-  comprnea 
tioned  in  the  third  section  of  this  act,  the  corporate  tion,  how 
authorities,  or  judge,  holding  the  title  to  the  lands  de  ?vhom/ 
scribed  in  such  notice,  shall  make  a  true  statement  in 
writing,  containing  a  true  account  of  moneys  by  him  or 
them  expended  in  the  acquisition  of  the  title,  and  the 
admimistration  or  execution  of  the  trust  to  that  time, 
including  all  moneys  paid  by  him  or  them,  for  the  pur- 
chase of  such  lands,  all  necessary  traveling  expenses,  all 
moneys  paid  for  posting  and  publishing  such  notices, 
and  for  proof  thereof,  and  for  all  other  necessary  and 
proper  expenses  incident  to  such  trust,  and  also  a  true 
account  of  his  or  their  charges,  for  time  and  service  em- 
ployed in  the  business  of  sucli  trust  to  that  time.  The 
whole  amount  of  such  account  for  moneys  and  reasonable 
charges  for  compensation  shall  be  a  charge  upon  the 
lands  so  held  in  trust,  in  favor  of  the  trustee,  and  shall 
be  paid  by  the  several  claimants  entitled  to  such  lands, 
in  proportion  to  the  several  quantities  or  shares  thereof 
to  which  they  are  respectively  entitled. 

Sec.  9.     Before  the  corporate  authorities  or  judge,   Fees   must 
holding  any  such  lands  in  trust  as  aforesaid,  shall  be  I'e-  ed,  pay^^^ 
quired  to  execute,  acknowledge  or  deliver  any  deed  of  ™^°^of- 
conveyance  thereof,  or  of  any  lot,  block,  parcel  or  share 
thereof,  as  hereinbefore  mentioned,  to  any  person  claim- 
ing to  be  entitled  to  such  deed,  such  person  shall  pay  or 
tender  to  him  or  them   the    sum  of    money  chari^eable 
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upon  the  part  thereof  to  be  conveyed  "by  such  deed  ac- 
cording to  the  stateuient  or  account  mentioned  in  the 
eightli  section  of  tliis  act,  the  amount  to  be  determined 
by  the  proportion  which  the  quantity  of  the  land  to  be 
described  in  such  deed  bears  to  the  whole  quantity  of 
the  land  of  which  it  is  a  part,  compared  with  the  whole 
amount  thus  charged  upon  the  whole  quantity  of  land, 
together  with  interest  on  each  of  the  money  items  of 
such  account  at  the  rate  of  twenty-four  per  cent,  per  an- 
num, from  the  time  w^hen  the  same  accrued,  and  also 
such  further  sums  as  are  a  reasonable  compensation  for 
preparing,  executing  and  acknowledging  such  deed,  and 
the  fees  of  the  otticers  taking:  the  acknowledofment 
thereof. 

Sec.  10.  After  the  expiration  of  sixty  days  from  the 
time  of  the  first  publication  of  the  notice  mentioned  in 
the  third  section  of  this  act,  the  corporate  authorities  or 
judge,  holding  the  title  to  the  lands  described  therein, 
shall,  upon  a  reasonable  demand  or  request,  and  upon 
the  payment  or  tender  to  him  or  them  of  the  moneys 
mentioned  in  the  last  preceding  section,  execute,acknowl- 
edge  and  deliver  to  each  and  every  claimant,  association 
or  company  of  claimants  of  such  lands,  or  of  any  lot, 
block,  parcel  or  share  thereof,  a  deed  of  conveyance 
thereof,  as  prescribed  in  the  second  section  of  this  act, 
and  according  to  the  statement  made  and  deposited  by 
him  or  them  pursuant  to  the  third  section ;  provided^ 
however^  that  no  such  deed  of  conveyance  shall  be  execu- 
ted, acknowledged  or  delivered  for  any  part,  lot,  block 
or  share  of  such  lands  to  which  there  are  adverse  claim- 
ants until  the  controversy  thereon  is  settled  or  deter- 
mined in  the  manner  hereinbefore  prescribed  and  when- 
-ever  any  such  controversy  is  so  settled  or  determined, 
the  said  corporate  authorities  or  judge,  shall  upon  the 
like  demand  or  request,  and  the  like  payment  or  tender, 
and  by  the  deed  of  conveyance,  convey  the  land  or  inter- 
est, or  share  therein,  the  right  to  which  has  been  thus 
ascertained  to  the  person  thereby  determined  to  be  en- 
titled to  the  same. 

Sec.  11.  In  case  any  judge  or  other  officer  who  enters 
any  such  lands  under  the  provisions  of  the  said  acts  of 
Congress,  and  thus  becomes  the  sole  trustee  thereof,  is 
possessed  of,  or  entitled  to  any  part,  lot,  block  or  share 
thereof,  according  to,  and  by  virtue  of  the  provisions  of 
this  act,  and  his  claim  or  right  is  not  claimed  adversely 
to  him  by  any  person,  he  shall  be  seized  and  possessed 
of  the  title  thereto  and  estate  therein,  to  his  own  use  in 
fee  ?:mplc,  absolute,  free,  and  discharged  of  such  trust, 
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and  no  conveyance  other  than  the  patent  of  the  lands 
inchiding  the  same,  shall  be  necessary  to  perfect  his 
absolute  title  thereto. 

In  case  any  such  land,  or  share  therein,  so  claimed  by 
said  judge  or  other  othcer,  is  claimed  by  any  other  per- 
son adversely  to  him,  the  conflicting  claims  between  him 
and  such  other  person  shall  be  adjusted  or  determmed 
by  settlement,  arbitration  or  action  as  hereinbefore  pre- 
scribed. 

Sec.  12.  For  the  purpose  of  determining  the  rights 
of  adverse  claimants  to  any  land  so  entered,  the  corpo- 
rate authorities  or  lude-e  hereinbefore  mentioned,  shall 
be  deemed  to  possess  and  hold  the  title  to  such  lands  in 
trust  from  the  time  of  the  entry  thereof. 

Sec.  13.  The  costs  in  the  actions  mentioned  in  this 
act,  shall  be  regulated  and  recoverable  as  in  other  civil 
actions. 

Sec.  14.  Every  person  in  whom  the  title  to  any  lands 
shall  be  declared  to  be  vested  under,  and  by  the  provis- 
ions of  this  act,  shall  recover,  by  good  and  sutiicient  con- 
veyance, to  any  person  claiming  by,  through,  or  under 
him,  pursuant  to  any  contract  or  agreement  made  with 
such  person,  upon  a  reasonable  demand  therefor,  and 
upon  the  payment  to  said  person  of  any  nKjneys  that  may 
be  due  or  unpaid  to  him  from  the  person  making  such  de- 
mand, and  in  case  of  refusal  so  to  convey  said  contract 
or  agreement  may  be  enforced  by  action  against  said 
person  according  to  law. 

Sec.  15.  The  successor  in  office  of  any  judge  or 
other  officer  entering  lands  under  said  acts  of  Congress, 
shall,  when  the  trust  has  not  been  fully  executed,succeed 
to  said  trust  and  have  authority  to  execute  the  same,  as 
fully  as  his  predecessor  might  have  while  in  office. 

Sec.  16.  This  act  shall  take  effect  and  be  in  force 
from  and  after  its  passage. 
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CONCERNING  GEAND    AND  PETIT  JURORS, 


-C<?3- 


IBe  it  enacted  hy  the  Legislative  Assembly  of  the 
Territory  of  Idaho  of  follows  : 


"Who  liable 
for  jury 
(duty. 


iSKCTiON    1.  Who  liable  for  jury  duty. 

2.  Persons  exempt  from  jury  doty. 

3.  Board  of  county  commissioners  to  select  from  poll  list. 

4.  May  make  such  list  at  any  regular  meeting. 

5.  Board  shall  select  persons  known  to  be  qualified. 

6.  Duties  of  clerk  of  district  court, 

7.  Clerk,  sheriff  and  other  officer  to  draw  iury. 

8.  Time  of  issuing  venire  for  jurors, 

9.  Notice  must  be  given  how, 

10.  Who  shall  summon  jurors. 

11.  Neglect  to  attend,  penalty  for. 

12.  Number  persons  to  be  called  of  the  grand  jurors. 

13.  In  cases  of  deficiency  of  jurors. 

14.  Sheriff  shall  summon  other  persons. 

15.  Who  may  object  of  competency  of  grand  juror, 
16  May  appoint  a  clerk. 

17.  Grand  juror  not  to  disclose  proceedings, 

18.  Grand  juror  need  not  state  how  he  voted, 

19.  Members  of  grand  jury  may  be  required  by  court  to  testify. 
•20.  Petit.jurors  to  be  summoned  after  case  set  for  trial. 

^1.  Jurors  to  be  returned  by  the  sheriff  or  other  officer  in  certain 
cases. 

22.  Persons  returned  must  be  qualified. 

23.  In  case  of  irregularity  in  the  dsawing,  proceedings  upon. 

24.  Jury  may  view  the  premises,  when. 

25.  Neglect  of  duty  by  officers,  penalty  for. 

26.  Neglect  of  duty  by  clerk  of  district  court,  fine. 

27.  In  case  of  failure  to  summon  grand  jury  duties  of  judge. 

28.  Pay  of  jurors. 

29.  Clerk  to  pay  juror. 

Section  1.     All  persons  who  are  citizens  of  the  United 

States,  and  qnaliiied  electors  of  this  Territory,  shall  be 
liable  to  be  drawn  as  jurors,  except  as  hereinafter  pro- 
vided. 
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Sec.  2.  The  following  persons  shall  be  exempt  from 
serving  as  jurors  :  The  governor,  secretary,  treasurer, 
and  controller  of  the  Territory ;  all  judges  of  the  courts  of 
record  ;  all  priests  and  ministers  of  the  gospel ;  precep- 
tors and  teachers  of  academies  and  schools,  engaged  as 
such  ;  one  miller  to  each  grist  mill  ;  one  ferryman  to  each 
licensed  ferry ;  all  officers  of  the  United  States  ;  attor- 
neys and  counselors  at  law,  practising  as  such  ;  all  county, 
precinct  and  territorial  officers  ;  all  active  members  of 
fire  companies;  all  persons  more  than  sixty  years  ot  age  ; 
all  persons  not  of  sound  mind  or  discretion,  and  persons 
subject  to  any  bodily  infirmity,  amounting  to  a  disabil- 
ity;  and  all  persons  shall  be  diboualitied  from  serving  as 
jurors  who  have  been  convicted  of  a  felony. 

Sec.  3,  The  board  of  county  commissioners  at  their 
regular  meetings  in  January  of  each  year,  shall  select 
from  the  poll  lists  in  their  respective  counties — last 
returned  to  their  clerk — and  make  a  list  of  the  names  of 
thirty  (30)  persons  qualified  as  grand  jurors,  which  list, 
duly  certified  by  the  chairman  of  the  board  of  county 
•commissioners,  shall  be  forthwith  delivered  to  the  clerk 
of  the  district  court. 

Skc.  4.  If,  for  any  cause,  such  list  should  not  be 
made  and  delivered  as  aforesaid  by  the  board  of  county 
commissioners  at  their  regular  meeting  in  January,  it 
shall  be  their  duty  to  make  out  and  deliver  the  same  as 
aforesaid  at  any  regular  meeting  of  the  board. 

Sec.  5.  In  preparing  such  list  the  said  boards  of 
county  commissioners  shall  select  such  persons  only  as 
they  know  or  have  good  reason  to  believe  are  possessed 
of  the  qualifications  by  law  required  of  persons  to  serve 
as  jurors,  and  are  of  approved  integrity,  fair  character, 
sound  judgment,  temperate  habits,  and  well  informed. 

Sec.  6,  On  receiving  such  list,  the  clerk  of  the  dis- 
trict court  shall  record  such  names  in  the  jury  book,  and 
write  each  name  contained  therein  on  a  separate  piece  of 
paper,  and  such  pieces  of  paper,  which  shall  be  alike  as 
near  as  may  be,  with  the  names  written  thereon,  shall  be 
by  said  clerk  folded  so  that  such  names  shall  not  be  visi- 
ble, and  deposited  in  a  box  (to  be  kept  by  the  clerk  for 
that  purpose),  from  which  they  shall  be  drawn  as  here- 
inafter provided. 

Sec.  7.  At  least  fifteen  days  before  the  first  day  of 
'each  term  of  the  district  court,  the  clerk  of  the  court,  in 
the  presence  of  tlie  sheriff  or  under  sheriff,  and  a  justice 
of  the  peace,  and  such  other  persons  as  may  be  present, 
shall  draw  from  said  box  the  names  of  twenty  (20\  per- 
sons to  be  summoned  as  grand  jurors. 
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from    iury 

ou:y. 


Board  of 
county 
comrais- 
pionert*     to 
select  from 
poll  lift. 


May    make 
such  list  at 
any  regu- 
lar meetinfj. 


Board  shall 
selpct  per- 
sons 

known  t-n 
qualifled. 


Duties  of 
c'erk  of 
dittfriot 
court 


Clerk,  sher- 
ifi  and  oth- 
er officer  to 
draw    jury. 
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Time  of  is- 
suing ve- 
nire for 
jurors. 


Notice 
must  be 
given  how. 


Who    shall 

summon 

jurors. 


Neglect  to 
attend,  pen- 
alty  for. 


Number 
persons  to 
be  called  of 
he  grand 
urors. 


In  case  of 
deficiency 
of  jurors. 


Sheriff  shall 
summon 
other  per- 
sons. 


Who  may 
object  to 
competency 
of  grand 
uror. 


Sec.  8.  The  clerk  of  the  district  court  shall,  imme- 
diately after  such  drawing,  issue  under  the  seal  of  the 
court,  and  deliver  to  the  sheriff,  or  under  sherijff,  a  venire 
commanding  the  sheriff  to  summon  the  persons  so 
drawn  as  grand  jurors,  to  appear  before  the  said  couitat 
11  o'clock  A,  M.,  on  the  iirst  day  of  the  next  regular  term 
thereof,  to  serve  as  grand  jurors. 

Sec.  9.  At  least  ten  days'  notice  of  such  drawing 
shall  be  given  by  the  clerk,  by  athxing  such  notice  on 
the  outer  door  of  the  house  where  the  court  for  which 
such  jury  is  drawn  is  to  be  held. 

Sec.  10.  The  sheriff  or  under  sheriff  or  deputy  sheriff, 
shall  summon  the  persons  named  in  such  venire  as  there- 
in commanded  at  least  four  (4)  days  before  the  first  day 
of  the  next  term  of  said  court,  by  giving  personal  notice 
to  each  of  such  persons,  or  by  leaving  a  written  notice 
at  his  place  of  residence  with  some  person  over  fourteen 
(14)  years  of  age,  and  shall  return  such  venire  to  the 
court  at  the  opening  thereof,  specifying  in  his  return, 
those  who  were  summoned  and  the  manner  in  which 
each  person  was  summoned. 

Sec.  11.  If  any  person  duly  drawn  and  summoned 
to  attend  as  a  grand  juror  in  any  district  court,  shall 
neglect  to  attend  without  a  sufficient  excuse,  lie  shall  ^.ay 
a  fine  not  exceeding  fifty  (50)  dollars,  which  shall  be  im- 
posed by  the  court  to  which  the  juror  was  summoned, 
which  fine  shall  be  paid  into  the  county  treasury. 

Sec.  12.  Sixteeii(16)persons  shall  be  called  of  the  grand 
jurors  summoned  and  appearing,  and  sworn,  who  shall 
constitue  a  grand  jury  ;  and  twelve  (12)  of  their  number 
shall  concur  in  finding  a  bill  of  indictment,  and  one  (1) 
of  their  number  to  be  appointed  by  the  court  shall  be 
foreman. 

Sec.  13.  In  case  of  a  deficiency  of  grand  jurors  in 
any  district  court,  writs  of  venire  facia fi  may  be  issued 
to  the  sheriff  to  return  forthwith  such  further  number 
of  jurors  as  may  be  required. 

Sec.  14.  The  sheriff  shall  summon  such  persons  ac- 
cordingly, who  shall  be  bound  to  attend  and  serve 
(unless  excused  by  the  court),  in  the  same  manner,  and 
subject  to  the  penalty  for  neglect,  as  the  persons  duly 
drawn  by  the  clerk  of  the  district  court,  and  summoned 
as  hereinbefore  provided. 

Sec.  15.  Auy  person  held  to  answer  any  crimi- 
nal charge,  may  object  to  the  competency  of  any  one 
summoned  to  serve  as  a  grand  juror,  on  the  ground  that 
he  ii^  a  prosecutor  or  complainant  upon  any  charge 
against  such  person,  or  that  he  is  a  witness  on  the  part 
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of  the  "prosecution,  or  has  been  subpoenaed  or  bound  in 
a  reco^ij:nizance  as  sifch;  and  if  such  objection  be  estab- 
lished, tlie  person  so  objected  to  shall  be  set  aside. 

Sec.  16.     The  grand  jury  may  appoint  one  of   their  M.iy  ap- 
number  to  be  their  clerk,  to  keep  minutes  of   their  pro-  J'^^^^  * 
ceedings,  which  minutes  shall  be  delivered  to  the  district 
attorney  when  the  grand  jury  shall  so  direct. 

Sec.   it.     Ko grand  juror,  or  officer  of  the  court,  shall   Grand jnror 
disclose    the  fact    that  an    indictment    has    been   found  c\o»e'pTo-^' 
against  any  person  not  in  custody  or  under  recognizance,  ceedings. 
otherwise  than  by  issuing  or  executing  process  on   such 
indictment  until  such  person  has  been  ari-ested ;  and  any 
grand  juror  or  officer  of  the  court  violating  the  provis- 
ions of  this  section,  shall  be  fined  in  any  sum  not  ex- 
ceeding one  thousand  dollars,  which  shall  be  imposed  by 
the  court,  and  be  paid  into  the  county  treasury. 

Sec.  18.     ]^o  grand  juror  shall  be  allowed  to  state  or  Grand  jnror 
to  testify  in  any  court  in  what  manner   he  or  any  other  "tTte  how 
member  of  the  grand  jury  voted  on  any  question  before  ^^  voted, 
them,  or  what  opinion  was  e;cpressed  by  any  grand  juror 
in  relation  to  such  question. 

Sec.   I'J.     Members  of  the  grand  jury  may  be  required  Members 
]  /  any  court  to  testify  whether  the  testimony  of  a  wit-  j^urv^may  be 
.less  examined  before  the  grand  jury  is  consistent  with,  co^'Jt'^^ti^^ 
or  different  from  the  evidence  given  by  such  witness  be-  testify, 
fore  such  court,  and  they  may  be  required  to  disclose  the 
testimony  given  before  them  by  any  person  upon  a  com- 
plaint against  such  person  for  perjury  in  giving  such 
evidence  before  them,  or  upon  his  t/ial  for  such  offence. 

Sec.  20.  Xo  petit  jurors  shall  be  summoned  to  at-  petitjnrors 
tend  any  district  court  until  after  a  case  requiring  a  jury  JJonldlJt^r 
has  been  set  for  trial  at  an  hour  fixed  by  order  of  the  ca^e  set  for 
court ;  and  all  cases  requiring  a  jury  shall  be  set  down 
for  trial  so  as  to  be  tried  consecutively,  as  near  as  may 
be,  consistent  with  the  proper  disposition  of  the  court. 
When  a  case  is  set  for  trial,  for  the  trial  of  which  a  jury 
is  required,  the  judge  of  the  court,  and  sheriff",  in  open 
court,  shall  select  from  the  latest  poll-list  of  the  county 
the  names  ot  such  number  of  persons  as  the  court  shall 
order,  to  serve  as  petit  jurors,  and  a  list  of  such  names  shall 
be  made  and  entered  of  record  by  the  clerk,  who  shall 
immediately  issue  a  venire  under  the  seal  of  the  court  com- 
manding the  slieriff  to  sunuxion  said  persons  to  appear 
in  such  court  to  serve  as  jurors,  at  the  time  set  for  the 
trial  of  the  iii'st  case  in  which  a  jury  is  required  ;  and 
such  venire  shall  be  served  without  delay  by  the  sheriff, 
under  sheriff,  or  deputy  sheriff,  as  hereinbefore  pro- 
vided for  snminoning  grand    jurors,  and  duly  returned 
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by  the  officer  serving  the  same.     The  names  of  the  pt   - 
sons  so  selected  and  summoned  shall  each  be  written  b^ 
the  clerk  on  separate  pieces  of  paper,  as  near  alike  as 
may  be,  and  folded  so  as  to  conceal  the  name  therein, 
and  deposited    in  a  box,  from  which   the  jury  shall  be 
drawn.     When  by  reason  of  challenge  or  otherwise,  a 
sufficient  number  of  persons  duly  drawn  and  summoned 
cannot  be  obtained  for  the  trial  of  any  cause,  civil  or 
criminal,  the  court  shall  proceed  as  provided  in  this  sec- 
tion to  complete  the  panel. 
Jurors  to  be       Sec.  21.     Such  jurors  shall  be  returned  by  the  sherijff 
theYheHff  ^  or  liis  deputy  or  under  sheriff ;  or,  if  the  sheriff  is  inter- 
«•"  °*^®'*cer'  ested  in  any  cause  to  be  tried  by  such  jury,  by  any  dis- 
tain  cases,    interested  person  appointed  therefor  by  the  court. 
Persons  re-       Sec.  22.  The  pcrsous  SO  returned  shall  be  such  as  are 
mu8t¥e       qualified  and  liable  to  be  drawn  as  jurors  according  to 
qualified,      the  provisions  of  this  act. 

In  case  of  Sec.  23.  'No  irregularity  in  any  writ  of  venire  facias 
larltyhf^'^  or  in  the  drawing,  summoning,  returning,  or  empanel- 
drawine,      i^fi:  of  grand  or  petit  jurors,,   shall  be  sufficient  to  set 

proceed-  ,^.  " 

ings  upon,  aside  a  verdict,  unless  the  party  making  the  objection  be 
injured  by  the  irregularity,  or  unless  the  objection  was 
made  before  returning  the  verdict. 
Jury  may  Sec.  24.     The  jury  may  in  any  case,  at  the  request  of 

premises,  either  party,  be  taken  to  view  the  premises,  or  place  in 
when.  question,  or  any  property,  matter  or  thing  relating  to  the 

controversy  between  the  parties,  when  it  shall  appear  to 
the  court  that  such  view  is  necessary  to  a  just  decision ; 
^rovided^  that  the  party  making  the  motion  for  such 
viewing  shall  advance  a  sufficient  sum  to  defray  the  ex- 
penses of  the  jury  and  the  officers  who  attend  them  in 
taking  the   view ;  which  expenses  shall  afterwards  be 
taxed  like  other  legal  costs  if  the  party  who  advanced 
them  shall  prevail  in  the  action. 
Neglect  of        Sec.  25.     When  by  any  neglect  of  any  of  the  duties 
ficers,^pen  required  in  this  act  to  be   performed  by  au}^  of  the  offi- 
aity  for.       (>Qj.g   qj.   persous   herein   mentioned,   the   jurors   to   be 
returned   shall  not  be  duly  drawn  and  summoned  to 
attend  the  court,  every  person  guilty  of  such   neglect 
shall  pay  a  fine  not  exceeding  twenty-five  (25)  dollars,  to 
be  imposed  by  the  same  court,  and  paid  into  the  treasury 
of  the  county. 
Neglect  of       Sec.  26.     If  any  clerk  of  any  district  court  shall  be 
clerk  of  dis-  g^^^^J  ^^  ^^J  f^^iid,  either  by  practising  on  a  jury  list 
trict  court,  box  previously  to  drawing  a  juiy,  or  in  drawing  a  juror, 
or  in  placing  in  a  jury  list  box,  the   name  of  any  juror 
which   had  been  lawfully  drawn  out,  and  drawing  or 
substituting  another  in  his  stead,  or  in  any  other  way  in 
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the  drawing  of  jurors,  lie  shall  be  deemed  guilty  of  a 
misdemeanor,  and  on  conviction  thereof  be  punished  by 
a  tine  not  exceeding  five  hundred  (500)  dollars,  to  be  paid 
into  the  treasury  of  the  county  in  which  the  offence  is 
committed. 

Sec.  27.  If  for  any  cause  the  whole  number  of  any  grand  in  caee  of 
jury,  or  any  part  thereof,   shall   fail   to  be  summoned  Bu^mmoa^ 
according  to  the  foregoing  provisions  of  this  act,  the  judge  f^^^^^  j,^^' 
of  the  court  may  direct  the  clerk  to  issue  a  venire  to  the  judge, 
sheriff,  directing  him  forthwith  to  summon  a  futticient 
number  of  talesmen  for  such  grand  jury. 

Sec.  28.  The  pay  of  grand  and  petit  jurors  shall  be  Pay  of  jur- 
three  (3)  dollars  per  day  for  each  day  of  actual  atten-  ^^^' 
dance  at  court,  and  fifteen  (15)  cents  per  mile  for  each 
mile  necessarily  traveled  in  going  to  and  returning  from 
court,  which  shall  be  paid  out  of  the  county  treasury, 
except  as  hereinafter  provided.  In  all  civil  cases  the 
party  calling  for  the  juiy  shall  pay  the  per  diem  of  such 
jury  for  one  day,  to  the  clerk,  when  the  jury  is  empan- 
eled, and  before  the  commencement  of  the  trial ;  and 
in  case  the  trial  shall  continue  more  than  one  day,  the 
same  party  shall  pay  to  the  clerk,  at  the  opening  of  the 
court  on  each  succeeding  day,  the  per  diem  of  the  jury  • 
for  that  day ;  and  if  the  party  paying  the  per  diem  of 
the  jury  shall  have  judgment  in  his  favor,  he  shall 
recover  the  amount  of  his  per  diem.^  as  costs^  from  the 
opposing  party  in  the  action. 

Sec.  ii9.  At  the  close  of  the  trial  of  any  such  civil  case,  cierk  to 
the  clerk  shall  pay  to  each  juror  the  amount  he  is  entitled  P*y  J^^^^^- 
to,  of  the  money  so  paid  to  the  clerk  for  the  per  diem 
of  the  jury,  and  at  the  end  of  each  term  of  a  district 
court  the  clerk  shall  make  out  a  certificate  to  each  juror 
entitled  thereto,  certifying  the  number  of  days  such  juror 
has  attended  court,  and  the  number  of  days  for  which 
such  juror  has  received  hi^  per  diem  for  services  in  civil 
cases,  and  the  amount  remaining  due  to  him  for  per 
diem  and  mileage.  Each  juror  shall  state  on  oath  to  the 
clerk  the  number  ot  miles  travel  for  which  he  is  entitled 
to  pay  under  the  provisions  of  this  act ;  provided^  that 
no  juror  shall  receive  mileage  for  going  to,  or  returning 
from  court  more  than  once  during  the  same  term  ;  provid- 
ed further^  that  no  person  summoned  as  a  juror,  and  excus- 
ed at  his  own  request,  shall  receive  any  per  diem  or  mile- 
age. And  the  said  clerk  shall  be  entitled  to  twenty-five 
(25)  cents  for  each  certificate  so  issued,  to  be  paid  out  of 
the  county  treasury. 

Sec.  30.     An  act  entitled  "an  act  concerning  jurors," 
approved  January  12, 1871,  and  all  acts  and  parts  of  acts 
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conflicfcing  with  the  provisions  of  this    act,   are  hereby 
repealed. 

Sec.  31.     This  act  shall  take  effect  and  be  in  force 
from  and  after  its  approval  by  the  governor. 


Approved  January  10,  1873. 


KELATING  TO   DISTRICT   ATTORNEYS  A¥0 
DEFmmG  THEIR  DUTIES. 


-ZO^' 


Be  it  enacted  hy  the  Legislative  Assembly  of  the 
Territory  of  Idaho  as  follows : 


Section    1.    Defining  districts. 

2.  Who  elected. 

3.  Kepealing  acts. 

Defining  SECTION  1.     The  Territory  of  Idaho  is  hereby  divided 

iistncts.  ^j^|.^  three  districts  for  the  purpose  of  defining  the  juris- 
diction of  the  several  district  attorneys  of  said 
Territory. 

District  No.  1  shall  consist  of  the  counties  of  Ke^ 
Perce,  Idaho  and  Shoshone.  District  No.  2  shall  con- 
sist of  the  counties  of  Boise,  Alturas  and  Lemhi.  Dis- 
trict No.  3  shall  consist  of-  the  counties  of  Owyhee,  Ada^ 
Oneida  and  Bear  Lake. 
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Sec.  2.  The  person  who  received  the  greater  number  who  eiect- 
of  the  votes  cast  for  district  attorney  in  district  ISTo.  1  as  *^- 
defined  in  this  act  at  the  general  election  held  in  said 
Territory  on  the  3rd  day  of  November  A.  D.  1874,  shall 
be  and  is  hereby  declared  to  be  district  attorney  for  said 
district  No.  1  for  the  term  of  two  years  from  and  after 
the  'st  day  of  January  A.  D.  1875.  The  person  who 
received  the  greater  number  of  the  votes  cast  for  district 
No.  2  as  defined  in  this  act  at  the  said  election  shall  be 
and  is  hereby  declared  to  be  district  attorney  for  said 
district  No.  2  for  the  term  of  two  years  from  and  after 
the  1st  day  of  January  A.  D.,  1875.  The  person  who 
received  the  greater  number  of  votes  cast  for  district  attor- 
ney in  the  counties  of  Owyhee,  Ada  and  Oneida  at  the 
said  election  shall  be  and  is  hereby  declared  to  be  district 
attorney  for  district  No.  3  as  defined  in  this  act  for  the 
term  of  two  years  from  and  after  the  1st  day  of  Janu- 
ary A.  D.  1875. 

Sec.  3.     All  acts  and  parts  of  acts  in  conflict  with  J^^p^^^i^s 
this  act  are  hereby  repealed. 

Sec.  4.     This  act  shall  take  effect  from  the  date  of  its 
)  passage. 


Approved  Ja/nuary  14,  1875. 


acts. 


TO    ENCOUEAGE    TPIE    GEOWTH  AND  CUL- 
TURE OF  FOREST  TREES  IN  IDAHO  TERRITORY. 


-c^?o- 


Be  it  enacted  by  the  Legislative  Assembly  of  the 
Territory  of  Idaho  as  follows  : 


Section    1 .    Exemption  from  taxation  for  planting. 
2.    When  to  take  effect. 


Exemption 
from    taxa- 
tion for 
planting. 


Sec.  1.     That  for  every  acre  of  forest  trees  planted 
and   cultivated  for  timber  within  this  Territory,   the 
trees  thereon  not  being  more  than  twelve  feet  apart,  and 
kept  in  a  healthy  condition,  the  sum   of   one  hundred 
dollars  shall  be  exempted  from  taxation,  upon  the  own- 
er's assessment,  for  ten  years  after  such  acre  is  so  planted. 
Such  exemption  shall  be  made  by  the  assessor,  at  the 
time  of  the  annual  assessment,  upon  satisfactory  proof, 
that  the  party  claiming  the  same  has  complied  with  the 
provisions  of  this  section ;  and  the  assessor  shall  return 
to   the   board    of     equalization,    the     name    of    such 
person,  or  iirm,    claiming   exemption,  the   number  of 
acres  planted  to  timber,  and  the  amount  deducted  from 
the  valuation  of  his  property  ;  provided,  that  the  pro- 
visions of  this  section  shall  not  apply  to  any  person  who 
plants  and  cultivates  a  less  quantity  than  five  acres,  and 
in  accordance  with  all  the  provisions  of  this  section  ;  and, 
jprovided^  further,  there  shall  be  no  exemption  on  account 
of  nursery  trees  for  sale. 
When  to  Sec.  2.     This  act  to  take  effect,  and  be  in  force,  from 

take  effect,  ^^^  after  its  passage,  and  approval  of  the  governor,  and 
to  terminate  on  the  first  day  of  August  A.  D.  1885. 

Approved  January  4,  1875. 


POE  THE  PEOTECTION  OF  STOCK  TO  THEIR 
RIGHTFUL  OWNERS. 


-C^?3- 


JBe  it  enacted  hy  the  Legislative  Assembly  of  the 
Territory  of  Idaho  as  follows  : 


Section    1.    Penalty  for  driving  stock  from  range. 

2.  When  stock  may  b 3  removed. 

3.  Route  by  which  stock  may  be  removed ;  exceptions,  qualiflca 

lions  of. 

4.  Penalty  for  violation  of  act. 

Section  1.     It  shall  be  unlawful  for  any  person  or  penalty  ror- 
persons,  who  shall  willfully  or  knowingly,  drive,  lead  or  gt^'^J^k^^from 
remove,  or  caused  to  be  removed  in  any  manner  what-  range,, 
ever,  any  stock  of   any  kind  whatever,  other  than  his  or 
their  own,  or  such  as  are  by  consent  of  their  owner,  in 
his  or  their  charge  from  any  range  or  lands  in  this  Ter- 
ritory, excejDt  hereinafter  provided. 

Sec.  2.  Any  person  or  persons  owning  or  possessing  when 
any  lands  in  this  Territory,  may  drive,  remove  or  cause  ^e^J^^^JJ^ 
to  be  removed,  from  such  land,  any  animal  or  animals 
that  may  come  or  be  thereon  without  the  consent  of  the 
owner,  or  owners,  of  such  lands  or  those  having  charge 
of  the  same ;  provided^  that  such  animal  or  animals  shall 
not  be  driven  or  removed  in  any  opposite  direction,  or 
from  the  range  from  whence  they  came  if  such  facts  be 
known;  or,  in  any  direction  through  any  river,  creek, 
swamp,  gulch,  or  over  any  bluff,  or  bank,  or  in  any 
place,  or  in  any  manner,  to  the  risk  of  their  lives  or  in- 
jury except  as  hereinafter  provided. 

Sec.  3.     Any   person  or   persons   may  remove   any  Route  by 
animal,  or  animals,  from  any  land  owned  by,  or  in  his  or  mSy^  bo  7e^ 
their  possession,  by  the  route  by  which  such  animal,  or  moved;  ex- 

.1,11  .  ceptioDS. 

animals  entered  such  premises.  etc. 
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And  any  persoK  or  persons  who  may  tiiid  any  anima^ 
or  animals  owned  bj,  or  by  consent  of  tlieir  owners,  in 
his  or  their  charge,  banded  or  mingling  with  others,  he 
or  they  may  drive  such  other  animals,  or  as  many  as 
may  be  necessary,  to  secure  his  or  their  own  to  the 
nearest  or  most  accessible  corral  or  yard  where  such 
animals  may  be  separated,  when  such  animal  or  animals 
not  belonging  to  such  person  or  persons  so  separating, 
shall,  in  all  cases,  be  returned  to  the  range  from  whence 
they  were  taken  ;  provided^  always,  that  when  any  ani- 
mal or  animals  shall  follow  after,  or,  in  any  other  way, 
after  reasonable  efforts  have  been  made  to  prevent  it, 
join  any  animal  or  mingle  with  any  band,  or  herd  of 
animals  while  the  same  are  being  driven,  such  animal 
or  animals  so  joining  may  be  driven  away  with  such 
animal  or  herd ;  but  if  a  corral  or  yard  be  reached  be- 
fore arriving  at  the  destination  of  animals  so  driven  they 
shall  then  l3e  separated,  and  those  not  belonging  to  or 
legally  in  the  charge  of  persons  so  driving,  shall  be  con- 
fined a  reasonable  time  when  they  shall  be  set  at  liberty. 
^Penalty  for  Seo.  4.  Any  porson  violating  any  of  the  provisions 
act!^^^°^**^  of  this  act,  shall,  on  conviction  thereof,  be  punished  by 
imprisonment  in  the  county  jail  not  more  than  six 
months,  or  by  fine  in  any  sum  not  exceeding  one  hun- 
dred dollars,  or  by  both  such  fine  and  imprisonment 
together  with  costs  of  suit. 

Sec.  5.     All  acts  and  parts  of  acts  in  conflict  with  this 
act  are  hereby  repealed. 

Sec.  6.     This  act  to  be  in  force,  and  take  effect  from 
and  after  its  passage. 


Appkoved  January  9,  1876. 


TO  PREVENT  CRUELTY  TO  AISTIMALS  ANB 
TO  PROTECT  THE  PUBLIC  FROM  THE  SALE 
OF  UNWHOLESOME  FOOD. 


-c^- 


Be  it  enacted  by  the  Legislative  Ass^mhly  of  the 
Territory  of  Idaho  as  follows  : 


Section    1.  Cruelty  to  animals,  penalty  for. 

2.  Ibid. 

3.  Fines,  how  appropriated. 

4.  When  act  to  take  effect. 

Section  1.  Every  person  or  persons  who  shall  con-  aifmafs  *^ 
fine  or  cause  to  be  confined  in  any  corral  or  other  penalty  for* 
inclosure  without  proper  food  and  water,  for  the  space 
of  twenty-four  hours  or  more  any  animal  or  animals, 
shall  be  guilty  of  a  misdemeanor,  and,  upon 
conviction  thereof,  shall  be  fined  in  a  sum  not  exceeding 
one  hundred  dollars,  together  with  costs  of  suit,  or  im- 
prisonment in  the  county  jail  for  a  term  not  less  than 
one  day  nor  more  than  six  months,  or  both  such  fine  and 
imprisonment. 

Sec.  2.  Every  person  or  persons  who  shall  slaughter,  ibid, 
or  in  any  manner  ofl'er  or  expose  for  sale  to  the  public 
for  food,  any  animal  or  animals  that  have  been  confined 
for  the  space  of  twenty -four  hours  or  more  wdthout 
proper  food  and  water  shall  be  guilty  of  a  misdemeanor, 
and,  upon  conviction  thereof,  shall  be  punished  by  a  fine 
not  less  than  fifty  nor  more  than  one  hundred  dollars  or 
by  imprisonment  in  the  county  jail  for  a  term  not  less 
than  one  day  nor  more  than  six  months  or  by  both  such 
fine  and  imprisonment. 


TIC)  CRUELTY    TO    ANIMALS,  ETC, 

Finep,  how       Sec.  3.     All  iines  and  forfeitures  collected  under  the 
JPP'"*^p''^*~    provisions  of  this  act  shall  be  paid  into  the   common 
school  fund  for  the  use  and  benefit  of  common  schools 
of  the  county  wherein  such  offense  is  committed. 

When  act         Sec.  4.     This    act   to   take   effect    and   be  in  force 
ject?^^  ®^*     from  and  after  its  passage. 


Approved  Jmiuary  6,  1875. 


TO  PROVIDE  FOR  THE  THE  CARE,  MAN- 
AGEMENT  AND  CONTROL  OF  ORDNANCE  AND 
ORDNANCE  STORES  BELONGING  TO  THE  TER- 
RITORY OF  IDAHO. 


•C^?2- 


•Be  it  enacted  by  the  Legislative  Assembly  of  the 
Territory  of  Idaho  as  follows: 


Section    1.    Ordnance  shall  be  under  control  of  governor. 
2.    Expenses  for  keeping  same,  how  paid. 
8,    When  act  to  take  effect. 

Section  1.     That  all  ordnance  and  ordnance  stores  ordnance 
belonging  to  the  Territory  of  Idaho  shall  be  under  the  de?'cont?Si 
control  and  management  of  the  governor,  as  commander  oigover- 
in  chief  of  the  militia  of  the  Territory,    to  be    by  him   ^^'^^ 
held  as  the  property  of  the  Territory  and   to   be  used 
solely  for  the  purposes  of  public  defense,  under  such 
rules  and  regulations  as  the  governor  shall  prescribe. 

Sec.  2.     That  for  the  purposes  of  defraying  the  nec^   Expenses 
•essary  expenses  of  storing,  moving  and  preserving  ord-  pame^Tow 
nance,  and  ordnance  stores,  the  territorial  controller  shall,  piJd-' 
upon  the  written  order  of  the  governor,  issue  warrants 
upon  the  territorial   treasurer  for   such   sum   as  m.ay  be 
necessary  to  meet  such  expenses ;  said   warrants  to  be 
paid  out  of  any  money  in  the  treasury  not  otherwise  ap- 
propriated ;  ])rovided^  the  said  arms,  ordnance  and  ord- 
nance stores,  shall  be  stored  in  a  tire  proof  building,  and 
the  warrants  drawn  by  the  governor,  for  storing,  hand- 
ling and  all  other   incidental  expenses   connected   with 
said  arms,  ordnance  and   ordnance  stores,  shall    net  ex- 
ceed two  hundred  and  fifty  dollars  per  annum. 

Sec.  8.     This   act   shall   be   in  force  and  effect  from 
and  after  its  passage. 


Approved  Janvai'ij  H,  1875. 


DEFINIXG    THE    BOUKDAEIES     OF    IDAHO 

TERRITORY  AND  THE  COUNTIES  THEREOF. 


Orgsinic  J^ot. 

Section    1902.    Territory  of  Idaho,  boundaries  of. 

Territory  SECTION  1902.     All  tliat  part  of  the  territory  of  the 

of  Idaho,     United  States,  included  within  the  following:  limits,  to- 
of.  wit :     Beginning  at  a  point  in  the  middle  channel  of  the 

Snake  river,  where  the  northern  boundary  of  Oregon 
intersects  the  same ;  then  follow  down  the  channel  of 
Snake  river  to  a  point  opposite  the  mouth  of  Kooskoos- 
kia  or  Clear  Water  river  ;  thence  due  north  to  the  forty- 
ninth  parallel  of  latitude;  thence  east  along  that  parallel 
to  the  thirty-ninth  degree  of  longitude  w^est  of  Wash- 
ington ;  thence  south,  along  that  degree  of  longitude,  to 
the  crest  of  the  Bitter  Root  mountains  till  its  intersec- 
tion with  the  Hocky  moiantains  ;  thence  southward  along 
the  crest  of  the  Kocky  mountains  to  the  thirty-fourth 
degree  of  longitude  w^est  of  Washington  ;  thence  south 
along  that  degree  of  longitude  to  the  forty-socond  degree 
of  north  latitude ;  thence  west,  along  that  parallel,  to  the 
eastern  boundary  of  the  State  of  Oregon ;  thence  north 
along  that  boundary,  to  the  place  of  beginning,  is  crea- 
ted into  a  temporary  government  by  the  name  of  the 
Territory  of  Idaho. 


CREATING  THE  COUNTY  OF  ONEIDA. 


-<U/i>- 


Be  it  enacted  hy  the   Legislative  Assembly  of  the 
Territory  of  Idaho  as  follows  : 

Section    1.    Defining  boundaries. 

Section  1.  That  all  that  portion  of  Idaho  Territory  Defining 
within  the  following  boundaries  be,  and  the  same  is  here-  boundaries 
by  created  the  county  of  Oneida,  to-wit :  Commencing 
at  the  point  where  the  intersection  of  tlie  meridian  of 
longitude  one  hundi^ed  and  thirteen  degrees  with  the 
northern  boundary  of  Utali  Territory,  and  running  from 
tlience  north  along  said  meridian  one  hundred  and  thir- 
teen degrees  to  Snake  river,"  thence  up  said  river  in  an 
t'asterly  direction,  to  the  one  hundred  and  twelfth  me- 
ridian, thence  north  on  said  meridian  to  the  summit  of 
the  liocky  mountains,  and  from  thence  along  said  sum- 
mit in  an  easterly  direction,  and  in  a  southerly  direction, 
to  the  l)oundary  of  Colorado  Territory,  and  from  thence 
west  along  said  boundary  of  Colorado  to  Utah  Territory, 
and  from  thence  along  the  said  northern  boundary  of 
Utah  to  the  place  of  beginning;  and  the  county  seat  of 
said  county  of  Oneida  is  hereby  located  at  Soda  Springs.  * 

Sec.  2.     This  act  shall  take  effect  and  be  in  force  from 
and  after  its  approval  by  the  governor. 


Approved  January  22,  1864. 

♦  County  seat  removed  to  Malad  City. 


CREATING  AND  ORGANIZING  THE  COUNTY 

OF  BEAR  LAKE. 


-C(i?2- 


Be  it   enacted  hy  the  Legislative  Assembly  of  the 
Territory  of  Idaho  as  follows : 

Section  1.  That  all  that  portion  of  the  county  of 
Oneida,  commencing  at  the  twenty-third  mile  post  on 
the  boundary  line,  between  Utah  and  Idaho  Territories, 
and  running  thence  northerly  along  the  summit  of  the 
range  of  mountains  between  Cache  valley  and  Bear  Lake 
valley  to  the  corner  of  townships  nine  and  ten  south  of 
range  forty-one  east ;  thence  east  twelve  miles ;  thence 
north  to  the  summit  of  the  divide  between  the  waters  of 
Bear  river  and  the  waters  of  Blackfoot  river  ;  thence 
south  on  said  last  named  line  to  the  south  east  corner  of 
Idaho  Territory,  thence  w'est  to  the  place  of  beginning ; 
be,  and  the  same  is  hereby  organized  into  a  new  county 
to  be  called  the  county  of  Bear  Lake,  and  the  county  seat 
of  said  county  of  Bear  Lake  is  hereby  iixed  at  the  town 
of  Paris. 

Sec.  2.  There  shall  be  three  county  commissioners, 
appointed  by  the  governor,  by  and  with  the  consent  of 
the  council,  who  shall  constitute  a  board  of  county  com- 
missioners, pro  tempore,  for  said  county,  w^ho  shall  hold 
their  respective  otlices  until  their  successors  are  elected 
and  qnaliiied,  as  hereinafter  provided  b}^  this  act. 

Sec.  3.  The  commissioners  so  appointed,  shall  re- 
spectively take  their  oaths  of  office  and  enter  upon  their 
duties  on  the  iirst  Monday  in  April  A.  D.  1875,  and 
shall  immediately  proceed  and  appoint  su(;h  pro  tem- 
pore coanty  officers  foi*  said  county  of  Bear  Lake  as  are 
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provided  by  law  !*■.  *)tliei' counties  of  tliis  Territory,  who 
shall  take  their  re.SjKctive  oaths  of  otlice,  and  hold  theii-  re- 
respective  offices  iiDtil  their  successors  are  elected  uui\ 
qiialitied,  and  said  board  of  pro  tempore  county  counnis- 
sioners  of  said  county  of  Bear  Lake  shall  be  governed  by 
the  general  laws  in  this  Territory  prescribing  the  right, 
M'u'l  duties  of  boaids  of  county  commissioners,  except  as 
herein  provided. 

Provided,  that  the  several  precinct  otHcers  now  in 
ofiice  in  the  several  precincts  within  said  Bear  Lake  county 
shall  hold  their  ofiices,  during  the  term  for  which  they 
were  respectively  elected,  and  the  oath  of  office  of  the 
county  olii<'ers  aforesaid  may  be  taken  before  any  justice 
of  the  peace  in  either  of  said  precincts. 

Sec.  4.  There  shall  be  a  special  election  held  in  the 
-county  of  Bear  L.ike  on  the  iirst  Monday  in  June  A.  D. 
1875  for  the  election  of  all  county  officers  provided  by  law 
for  other  counties  in  this  Territory,  including  a  board  of 
county  commissioners,  and  such  special  election  shall  be 
conducted  in  the  manner  provided  by  statute  for  the 
holding  of  special  elections  in  this  Territory,  and  on  the 
second  Monday  thereafter,  the  county  officers  so  elected, 
shall  qualify  as  provided  by  law  for  such  officers,  and 
enter  upon  the  duties  of  their  respective  otHces,  and  hold 
the  same  until  their  successors  are  duly  elected  and  qual- 
ified, and  the  bo.-rd  of  county  commissioners  of  said 
county  of  Bear  Lake  shall,  on  said  last  named  day,  hold 
a  special  meeting  of  their  board  for  the  approval  of  the 
bonds  of  such  county  officers  so  elected  at  said  special 
election,  and  for  the  transaction  of  such  business  as  may 
come  before  them. 

Sec.  5.  That,  on  the  third  Monday  in  June  A.  D. 
1875,  the  county  auditor  and  one  of  the  county  commis- 
sioners of  Bear  Lake  county  and  the  county  auditor  and 
treasurer  of  Oneida  county  shall  meet  at  the  office  of 
the  treasurer  of  the  last  named  county,  and  from  the 
books  and  records  of  said  county  of  Oneida,  shall  ascer- 
tain the  total  amount  of  indebtedness  of  Oneida  county, 
on  the  day  of  the  taking  eifect  of  this  act,  and  also  the 
amount  on  hand  in  the  county  treasury  of  the  last  named 
county,  as  shown  by  said  books  and  shall  also  ascertain 
from  the  assessment  rull  of  the  county  of  Oneida  for  the 
year  1874,  the  amount  of  property  assessed  in  the  por- 
tion of  said  county  of  Oneida,  hereby  organized  as  the 
county  of  Bear  Lake.  And  the  county  of  Bear  Lake  is 
hereby  required  to  p>ay  to  the  county  of  Oneida  the  pro 
rata  proportion  of  said  indebtedness  of  said  county  of 
Oneida,  as  shown  by  said  assessment  roll,  after  deduct- 

(49) 
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ing  from  the  entire  amount  of  the  indebtedness  of  said 
county  of  Oneida,  the  cash  in  their  county  treasury. 
The  recorder  of  the  county  of  Bear  Lake,  who  shall 
hereafter  be  elected  or  appointed,  is  hereby  authorized  to 
transcribe  into  books  to  be  provided  for  that  purpose 
such  parts  of  the  records  of  Oneida  county  as  relate  to 
matters  within  the  county  created  by  this  act,  and  the 
same  shall  have  the  same  force  and  effect,  and  be  of  the 
same  degree  of  evidence  as  the  original  records. 

Sec.  6.  That  when  the  amount  required  by  this  act 
to  be  paid  by  the  county  of  Bear  Lake  to  the  county  of 
Oneida  shall  have  been  ascertained  and  adjusted  as  here- 
in provided,  the  same  shall  be  reported  to  the  board  of 
county  commissioners  of  Bear  Lake  county,  and  there- 
upon the  county  auditor  of  Bear  Lake  county  shall  draw 
the  warrants  of  the  county  of  Bear  Lake  in  sums  not 
exceeding  the  sum  of  five  hundred  dollars  each,  for  the 
total  amount  of  such  indebtedness,  which  warrants  shall 
not  be  transferable,  and  shall  deliver  the  same  to  the 
county  treasurer  of  Oneida  county,  and  said  warrants 
shall  draw  interest  at  the  rate  of  ten  per  cent,  per  an- 
num, and  be  paid  as  hereinafter  provided. 

Sec.  7.  The  board  of  county  commissioners  of  Bear 
Lake  county  shall,  at  the  time  of  levying  taxes  for  the 
year  1875,  and  annually  thereafter  levy  a  special  tax 
of  two  mills  on  each  and  every  dollar  of  taxable  property 
in  said  county  of  Bear  Lake  which  shall  be  a  permanent 
sinking  fund,  and  shall  be  paid  by  the  treasurer  of  Bear 
Lake  county,  of  soon  as  collected,  to  the  treasurer  cf 
Oneida  county  in  satisfaction  of  said  warrants,  and  vrhcn 
the  whole  sum  of  said  indebtedness  shall  be  satisfied 
from  the  proceeds  of  said  special  tax,  or  in  any  other 
manner  provided  by  the  county  of  Bear  Lake  said  special 
tax  shall  cease. 

Sec.  8.  The  election  of  county  commissioners  in  and 
for  Oneida  county  at  large,  at  the  last  general  election  is 
hereby  validated  and  legalized. 

Sec.  9.  This  act  shall  take  effect  and  be  in  force  from 
and  after  its  passage. 


Approved  January  5,  1875. 


OKGANIZING  AN^D  DEFINING  THEBOUNDA- 
KIES  OF  BOISE  COUNTY. 


-c<5^- 


JBe  it  enacted  hy  the  Legislative  Assembly  of  the 
Territory  of  Idaho  of  follows  : 

Section    4.    Defining  boundaries,  etc. 

Sec.  1.  All  that  portion  of  IdahoTerritory  lying  within  j^^^^^^ 
\  the  following  boundaries,  to-wit :  Beginning  at  a  point  boundaries, 
on  Snake  river  latitude  forty-four  and  a  half,  thence  in 
a  due  easterly  direction  to  longitude  one  hundred  and 
fourteen  and  a  half,  thence  in  a  southwestern  direction 
on  the  dividing  ridge  between  the  waters  of  Moore's 
creek  and  the  north  fork  of  Boise  river,  following  said 
divide  to  the  confluence  of  Grimes'  creek  with  B^ise  river, 
thence  in  a  southerly  direction  to  a  point  on  Snake  river 
opposite  the  mouth  of  Goose  creek,thence  down  the  center 
of  the  channel  of  Snake  river  to  the  place  of  beginning ; 
l)e  and  the  same  is  hereby  organized  into  a  county  called 
Boise. 


Approved  Februa/ry  4,  1864. 


TO  ORGANIZE  THE  COUNTY  OF  ADA. 


■t6K)- 


Be  it  enacted  by  the  Legislative  Assemhly  of  the 
Territory  of  Idaho  as  follows  : 


Section    1.  Defluiug  boundaries. 

2.  Exempt  from  jurisdiction  of  Boise  county, 

3.  Recorder  to  transcribe,  etc. 

4.  Governor  to  appoint  officers. 

5.  Election. 

6.  Terms  of  office, 

7.  To  pny  equitable  proportion  of  debt  of  Boise  coitnty. 

Defining  Section  1.     That  all  that  portion  of  Boise  county,  irr 

boundaries,  ^i^q  Territory  of  Idaho,  included  within  the  following- 
lines,  to- wit :  Commencing  at  the  point  where  Grimes^ 
creek  forms  a  junction  with  Boise  river,  on  the  westerly 
line  of  Alturas,  and  on  the  easterly  line  of  Boise  county, 
and  running  thence  in -a  north-westerly  direction  to' a 
point  on  Paj^ette  river,  known  as  Picket's  corral ;  thence 
due  north  to  the  south  line  of  Idaho  count v  ;  thence 
west  aloiifj;  said  line  of  Idaho  countv  to  the  middle  of 
the  channel  of  Snake  river  to  the  point  where  the  west- 
erly line  of  Alturas  county  intersects  the  same  ;  thence 
in  a  northerly  direction  along  said  westerly  line  of  Altu- 
ras county,  to  the  place  of  beginning,  be  and  the  same  is 
hereby  organized  into  a  county,  to  be  called  the  county 
of  Ada,  and  the  county  seat  of  said  county  is  hereby 
located  at  Boise  City. 

Sec.  2.     The  said  county  of  Ada  shall,  from  and  after 

Exi  mpt  -  -  "^  ^ 


irom  juris-  the  passagc  of  this  act,  be  exempt  from  all  jurisdiction 
and  control  of  the  orlicers  of  Boise  county,  except  that 
all  taxes  heretofore  levied  upon  any  person  or  property 
by  the  county  last   named,  and   which  have  not  been 
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i'<>Ci>rclor  to 

liHUfcribe, 

etc. 


Governor 
to    ap>point 
offlcurs. 


paid,  may  be  collected  in  the  same  mamier   as  thougli 
this  act  had  not  been  passed. 

Sec.  3.  Thb  recorder  of  the  coiinty  of  Ada,  who  fshall 
be  hereafter  elected,  is  hereby  MKlhorized  to  transcribe 
into  books  to  be  procured  for^that  purpose,  such  parts  of 
the  records  and  tiles  of  Boise  county,  as  relate  to  matters 
within  the  county  created  l)y  this  act,  and  the  same  shall 
have  the  same  force  and  elfect,  and  be  of  the  same  de- 
gree of  evidence  as  the  original  tiles  and  records. 

Sec.  4.  It  shall  be  the  duty  of  the  governor  to  ap- 
point all  the  county  otiicers  of  said  county  of  Ada ;  and 
the  county  commissioners  so  appointed  shall,  at  their 
first  reii^nlar  session,  to  be  'held  on  the  first  Monday  in 
February,  ap])oint  all  the  necessary  precinct  officers;  and 
all  otiicers  so  appointed,  shall  continue  in  ofiice  until 
their  respective  successors  ishall  have  been  elected  and 
qualified. 

Slc.  5.  An  election  shall  be  held  at  the  various  pre-  Election 
cincts  in  said  county  of  Ada,  on  the  first  Monday  in 
March,  one  thousand  eight  hundred  and  sixty-five,  sub- 
ject to  the  laws  and  regulations  governing  general  elec- 
tions, at  which  election  all  county  and  precinct  officers 
for  said  county  shall  be  chosen  ;  and  the  several  officers 
80  chosen  shall,  within  twenty  days  thereafter,  duly  qual- 
ify acco'^ding  to  law,  and  enter  upon  the  discharge  of 
the  duties  of  their  respective  offices. 

Sec.  6.  The  term  of  office  of  all  the  officers  elected 
under  the  provisions  of  this  act,  shall  expire  on  the  first 
Monday  ia  January,  one  thousand  eight  hundred  and 
sixty-six. 

Sec.  7.  The  county  of  Ada  shall  pay  to  the  treas- 
urer of  Boise  county,  a  just  and  equitable  proportion  of 
the  debts  for  which  the  said  county  of  Boise  is  now  lia- 
ble ;  and  the  auditors  of  said  counties  shall,  on  or  before 
the  first  Monday  in  September,  one  thousand  eight  hun- 
dred and  sixty  five,  meet  at  Idaho  City,  and  apportion 
the  same,  and  ascertain  the  amount  to  be  paid  as  afore- 
said, from  the  assessment  rolls  of  said  counties,  that  may 
be  made  in  the  year  one  thousand  eight  hundred  and 
rsixty-fiye ;  and  in  case  tlie  said  auditors  shall  be  unable 
to  agree  as  to  such  apportionment,  they  shall  refer  the 
matter  in  difference  between  them  to  the  judge  of  the 
second  judicial  district,  who  shall  determine  the  same, 
and  such  determination  shall  be  final. 

Sec  8. "  This  act  shall  take  effect  and  be  in  force  from 
and  after  its  approval  by  the  goyernor. 


Terms  of 
office. 


To   pay 
equitable 
proportion 
of    debt    of 
Uoiee  coun- 
ty. 


ArmovED  JJeeemher  22.  1861. 


DEFINING  THE  BOUNDARIES   OF  OWYHEE 
COUNTY, 


.<U)^- 


Be  it  enacted  by  the  Legislative  Assembly  of  ihe 
Territory  of  Idaho  as  follows  : 

Sec  ►€  ION    1.    Definina:  boundaries  of  Owyhee  connty. 

Defining  SECTION  1.     All  that  portion  of  Idaho  Territory  lying 

of "owyhel.  within  the  following  boundaries,  to-wit :  Beginning  on 
Snake  river  at  the  month  of  the  Owyhee  and  running  due 
south  along  the  eastern  boundary  line  of  the  State  of 
Oregon  to  the  northern  boundary  of  Nevada  Territory, 
thence  east  with  the  boundary  line  of  the  Territory  of 
Nevada  and  Utah  to  the  one  hundred  and  thirteenth 
meridian  of  longitude,  thence  north  with  said  meridian 
to  Snake  river,  thence  down  the  channel  of  Snake  in  a 
westerly  direction  to  the  mouth  of  tlie  Owyhee  the 
place  of  beginning ;  be  and  the  same  is  hereby  organized 
into  a  county  called  Owyhee,  and  the  county  seat  of  said 
county  is  hereby  located  at  Ruby  city."^ 

Sec.  2.     This  act  to  take  effect  and  be  in  force  from 
and  after  its  approval  by  the  governor. 


Approved  February  4,  1864. 

*  County  seat  at  Silver  City. 


DEFINING  THE  BOUNDARIES  OF  SHOSHONE 
COUNTY.  ^ 


-lyyo. 


Be  it  enacted  by  the  Legislative  Assembly  of  the 
Territory  of  Idaho  as  follows  : 


Section    1.    Defining  boundaries  of  Shoshone. 

Section  1.     All  that  portion  of  Idaho  Territory  con-  Defining 
tained  in  the  following  boundaries  to-wit  :     Beginning  Jf  sho-"^^ 
at  the  month  of  the  south  fork  of  Clearwater,  thence  up   Bhone. 
said  south  fork  of  Clearwater  to  the  Lolo  fork,  thence 
with  the  Lolo  fork  in  an  easterly  direction  to  the  sum- 
mit of  the  Bitter  E-oot  mountains,  thence  in  a  northerly 
direction  with  said  range  of  mountains,  until  said  range 
turns  in  a  westerly  direction    and  is  called  Couer  d' 
Alene,  thence  with  said  Cour  d'  Alene  range  of  moun- 
tains in  a  westerly  direction  until   a   point   is   attained 
from  which  running  a   line  due   south   will  strike  the 
mouth  of   the  south  fork  of  Clearwater   the  place   of 
beginning,  be  and  the  same  is  hereby  organized  into  a 
county  called  Shoshone. 


Approved  February  4,  1864. 


DEFINING  THE  BOUNDARIES  OF  ALTUEAS. 


-C^?i. 


.Be  it  enacted  hy  the    Legislative  v^^semhly  of  the 
Territory  of  Idaho  as  folloius: 


Section    1.    Dcfinia<r  boundaries  of  Alturas  co^ut3^ 

Defining;  SECTION  1.     All  that  portioii  of  territory  l.ying  within 

aa^iLe'of""'  the  followiiig  bounchiries,  to-wit :  Beginning  at  a  point 
^■iuir  ^^  Snake  river  opposite  the  mouth  of  Goose  creek,thene 
"with  the  center  of  the  channel  of  Snake  river  np  to  t' 
one  hundred  and  tw^elfth  meridian  of  longitude,  thence 
with  said  meridian  to  the  oouth-east  corner  of  Idalu 
counly  on  the  summit  of  the  Rocky  mountains,  thence 
due  west  to  the  north-east  corner  of  Boise  couiity,thence 
in  a  south  westerly  direction  on  the  dividing  ridge  be- 
tween the  v/aters  of  Moore's  creek  and  the  north  fork 
of  Boise  river,  thence  following  said  divide  to  the  con- 
fluence of  Grimes'  creek  wi^h  the  Boise  river,  thence  in 
a  southerly  direction  to  the  place  of  beginning  ;  be  and 
the  same  is  lierebv  or^-anized  into  a  count v  to  be  called 
Alturas,  and  that  the  county  seat  of  the  said  county  of 
Alturas  is  hereby  located  at  the  town  of  Esmeralda.  '^'' 


Approved  February  4,  18G4. 

*  Couutj'  Beat  changed  to  Rocky  Bar. 


.A.1S     .^O 


DEFINING  THE  BOUNDARIES  OF  NEZ  PERCI! 
COUNTY. 


c/Tj- 


Defi  nnw 


Be  it  enacted  hy  the  Legislative  Assembly  of  the 
Territory  of  Idaho  as  follows ; 


Section    1.    Defining  boundarie?. 

Section  1.  That  all  that  portion  of  Idalio  Territory  ^oa^^^^sc 
contained  within  the  following  boundaries  to  wit:  Be- 
ginning at  the  nn'ddle  channel  of  Snake  river,  opposite 
the  month  of  Clearwater  river;  and  thence  due  north 
along  the  vresterly  line  of  Idaho  Territory  to  the  main 
divide  between  the  waters  of  the  Palouse  river  and  Lah- 
toh,  or  IJangman's  creek  ;  thence  easterly  to  the  westerly 
line  of  Shoshone  county  ;  thence  southerly  along  said 
line  ^0  the  Clearwater  riv^er;  thence  up  the  sonth  fork 
of  Clearwater  river  to  Lolo  creek;  thence  with  Lolo 
creek  in  an  easterly  direction  to  the  summit  of  the  Bitter 
Hoot  mountains  ;  thence  southerly  along  the  summit  of 
said  mountains  to  the  junction  of  Salmon  river  and  Bit- 
ter Uoot  mountains;  thence  in  a  westerly  direction  along 
the  summit  of  Salmon  river  and  Clearwater  mountains 
to  a  prominent  landmark  known  as  the  "  Buffalo  Ilump  ;" 
thence  westerly  along  said  divide  between  the  waters  of 
White  Bird  creek  and  Camas  prairie,  to  a  point  where 
the  road  leading  from  Uewiston  to  Slate  creek  crosses 
paid  divide ;  thence  in  a  direct  line  to  the  foot  of  Ponto 
bar  on  Salmon  river  ;  thence  in  a  direct  line  to  a  point 
on  Snake  river  known  as  Pittsburg  landing ;  thence 
down  the  center  of  the  channel  of  Snake  river  to  the 
place  of  begmning,  shall  comprise  the  county  of  Nez 
Perce. 


ArruovEi)  Jammry  0,  18G7. 


To  DEFIISTE   THE    BOUNDAKIES   OF    IDAHO 
COUNTY  AND  FOR  OTHER  PURPOSES. 


CjO^- 


Be  it  enacted  by   the  Legislative  Asse'mhly  of  the 
Territory  of  IVaho  as  follows  : 

Section  1.  The  boundaries  of  the  county  of  Idaho 
shall  hereafter  be  as  follows :  Commencing  at  the  junc- 
tion of  Salmon  river  with  Snake  river ;  thence  up  the 
channel  of  Salmon  river  to  the  mouth  of  Maloney 
creek ;  thence  easterly  to  the  mouth  of  the  north  fork 
of  the  south  fork  of  Clearwater ;  thence  due  east  to  the 
Lolo  fork  of  Clearwater ;  thence  up  the  Lolo  fork  to 
the  summit  of  the  Bitter  Root  mountains ;  thence  south- 
eastwardly  and  southerly,  following  the  present  defined 
boundary  line  between  the  Territories  of  Idaho  and 
Montana,  to  the  north-west  corner  of  Lemhi  county; 
thence  south  and  south-west  along  the  line  between  the 
counties  of  Idaho  and  Lemhi  to  Boise  county ;  thence 
westerly  and  north-westerly  along  the  present  line 
dividing  Idaho  county  and  Boise  county,  and  the  present 
line  dividing  the  counties  of  Ada  and  Idaho  to  the  ex- 
treme north  corner  of  Ada  county  on  Snake  river, thence 
down  Snake  river  to  the  place  of  beginning. 

Sec.  2.  All  that  part  of  Nez  Perce  county  being 
south  and  east  of  the  boundary  line  established  by  sec- 
lion  one  (I)  of  this  act,  shall  hereafter  be  attached  to  and 
form  a  part  of  the  county  of  Idaho. 

Sec.  3.  In  consideration  of  the  grant  of  territory 
liorcby  made  by  Nez  Perce  county,  the  county  of  Idaho 
»s])all    be  liable  for,  and  sliall    assume  and  pay   to  the 
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county  of  ISTez  Perce  forty  per  cent,  of  the  indebted- 
ness of  said  Nez  Perce  connty,  at  the  time  this  act  shiall 
take  effect  and  be  in  force. 

The  amount  of  such  indebtedness  of  said  Xez  Percx3 
county  to  be  so  assumed  and  paid  by  Idaho  coimty  shall 
be  ascertained  as  follows :  The  auditor  of  Idaho  county 
shall,  within  three  months  from  the  taking  effect  of  this 
act,  ascertain  from  the  reports  of  the  auditor  and  Treas- 
urer of  ]^ez  Perce  county,  or,  if  such  reports  be  not  com- 
plete, or  be  from  any  cause  unsatisfactory,  then  from  the 
books  of  said  auditor  and  treasurer,  the  total  amount  of 
county  warrants  of  said  I^ez  Perce  county,  drawn  and 
outstanding,  and  shall  report  the  same  to  the  board  of 
county  commissioners  of  Idaho  county ;  frorn.  the  total 
sum  of  such  indebtedness  shall  be  deducted  the  amount 
of  cash  in  the  county  treasury  and  the  further  sum  of 
one  thousand  dollars  assumed  to  be  the  value  of  county 
property  retained  by  Nez  Perce  county.  Of  the  net 
indebtedness  so  ascertained,  the  county  of  Idaho  shall  be 
liable  for  and  shall  pay  to  Xez  Perce  county  forty  per 
cent,  upon  such  adjustment  made  and  reported  to  the 
board  of  county  commissioners,  as  herein  provided  for. 
The  auditor  of  Idaho  county  shall  be  authorized  to  draw 
his  warrants  in  sums  not  exceeding  five  hundred  dollars 
each,  payable  to  the  treasurer  of  JN^ez  Perce  county,  for 
the  benefit  of  said  county,  and  not  transferable,  and  he 
shall  deliver  the  same  to  the  treasurer  of  said  Nez 
Perce  county. 

Sec.  4.  The  county  commissioners  of  Idaho  shall  at 
their  next  regular  meeting,  after  the  passage  and  ap- 
proval of  this  act,  and  annually  thereafter,  as  long  as 
the  same  may  be  required,  for  the  payment  of  the  war- 
rants to  be  drawn  as  provided  by  section  three  (3)  of 
this  act,  set  apart  the  whole  amount  of  poll  and  eighty 
per  cent,  of  the  hospital  taxes  collected  in  said  county, 
and  ten  per  cent,  derived  from  property  taxes,  which 
shall  constitute  a  sinking  fund,  for  the  payment  of  war- 
rants in  favor  of  Nez  Perce  county,  and  the  county  treas- 
urer of  Idaho  county  shall,  on  the  first  day  of  July  and 
Januajy  of  each  year,  and  oftener  if  directed  by  the 
county  commissioners,  pay  to  the  treasurer  of  Nez 
Perce  county  the  whole  amount  in  said  sinking  fund  to 
be  by  him  applied  to  the   redemption  of   said  warrants. 

Sec.  5.  The  board  of  county  commissioners  of  Idaho 
county  shall  call  a  special  election  to  be  held  at  all  the 
usual  voting  places  in  the  whole  county  on  the  first  Mon- 
day of  June,  1875,  at  which  time  there  shall  be  elected 
a  full  board  of  county  commissioners,  .who  shall  hold 
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their  offices  until  the  next  general  election,  and  until  their 
successors  are  elected  and  qualilied.  They  shall  qualify 
and  enter  u])on  the  discharge  of  their  duties  on  the  first 
Monday  of  «Tuly  subsequent  to  said  election ;  and  at 
said  election  there  shall  be  submitted  to  the  voters  of 
said  county  the  permanent  location  of  the  county  seat, 
for  which  purpose  tlie  three  points  or  places,  Washing- 
ton, Slate  creek  and  Mount  Idaho,  shall  be  voted  for, 
and  the  point  or  place  so  designated,  receiving  the  high- 
est number  of  votes,  shall  be  declared  the  county  seat 
of  Idaho  county. 

The  special  election  to  be  held  under  the  provisions  of 
this  act  shall  be  canvassed  and  governed  bj  the  general 
election  law  of  the  Territory. 

8ec.  6.  The  board  of  county  commissioners  of  Idaho 
county  shall,  at  their  first  regular  or  special  session  after 
said  election,  provide  for  and  direct  the  removal  of  all  the 
county  records,  books,  papers  and  other  county  pi'operty, 
to  be  removed  to  the  said  county  seat,  and  jrovide  county 
buildings,  and  do  all  things  necessary  to  be  done  to  carry 
the  provisions  of  this  act  into  effect. 

Sec.  7.  All  acts  and  parts  of  acts  in  conflict  with  the 
provisions  of  this  act  are  hereby  repealed. 

Sec.  8.  This  act  to  take  effect  and  be  in  force  from 
and  after  its  approval  by  the  governor. 


Approved  January  8,  1875. 


TOrESTABLISH   THE    BOUNDAEY    LINE  BE- 
TWEEN BOISE,  ADA  AND  IDAHO  COUNTIES. 


-<'j(K>- 


Be  it  enacted  hy  the  Legislative  Assemhly  of  the 
Territory  of  Idaho  as  follows  : 


Section    1.    Defiaing  boundaries  of  Boise,  Ada  and  Idaho  counties. 
2.    Repealing  clause, 

Section"  1.     That  the  act  defining  the  boundaries  of   cefinirg^^ 
Ada  county  shall  read  as  follows:     Commencing  pt  the  o?"poiJef 
mouth  of   Moore's   creek,^  at   its   junction   with   Boise  f(t,hocoua- 
river,  running  thence  in    a  northerly    direction    to    the  ties. 
mouth  of  a  certain  canyon  about  2  miles  above  "Picket's 
Corral,"  running  thence  northwest  to  the  top  of  a  bute 
dividing  the  waters  of  Squaw  creek,  and  thence  entering 
into  the  Fayette  river  west  of  said  Squaw  creek,  thence 
north  to  the  line   of   Idaho   coimty,  thence   westerly  to 
Brownlee's  ferry  on  Snake  river,  at  the  Oregon  line. 

Sec.  2.     All  acts  and  parts  of  acts  inconsistent  with  Repealing: 
this  act,  are  hereby  repealed. 


A.^vYkQ\y.v>  January  10,  IS 67. 


-A.  W    .A.O 


ENTITLED    ^'AN    ACT    CREATING  AND   OR- 
GAKIZIXG  THE  COUNTY  OF  LEMHI." 


■Q/K- 


Be  it  enacted  hy  the   Legislative  Assembly  of  the 
Territory  of  Idaho  as  follows  : 

Skction    1.  County  of  Lemhi,  creation  of,  boundaries. 

2.  "       seat,  location  of. 

3.  "       Commissioners,  appointment  of,  powers  of. 

4.  "  "               to  meet  at  county  seat,  to  make  ap- 

pointments.   Officers,  terms  of. 

5.  "  "  sball    order    special    election,    when 

held. 

6.  "  "  laws  of  Territory  to  govern. 

7.  "  "  to  re-apportion  county  and  Territoria 

tax.  etc. 

8.  "       of  Lemhi  to  pay  Idaho  county  portion  of  indebtedness 

County  of  SECTION  1.  That  all  that  portion  of  Territory  con- 
Lemhi,  ere-  taincd  in  the  present  county  of  Idaho  and  lying  east  of 
bounda-  a  line  drawn  from  a  point  on  the  extreme  northern 
"®^'  boundary  of  Idaho  county ;  thence  in  a  direct  line  south 

to  the  extreme  southern  boundary  of  said  county,  so  as 
to  intercept  the   confluence  of  the   middle  fork  of   Sal- 
mon river  with  the  main  Salmon  river,  be  and  the  same 
is^hereby  organized  into  a  county  called  Lemhi. 
County  gj^c.  2.     The  county  seat  of   said  county  of   Lemhi 

scat,  loca-        it-i  it  y     ^         ^       ^  -,        "  i{   ^ 

uon  of.  siiail  be  and  the  same  is  hereby  located  at .  balmon  city, 
comniis-  Sec.  3.     That  George  L.  Shoup,  Benjamin  S.  Heath 

pointment^"  and  E.    H.    Tuttlc   are  ,  hereby  appointed  a   board    of 
of,  etc.         county  commissioners  for  the  said  county  of  Lemhi,  who 
shall  possess  and^exercise  all  the  powers  of  county  com- 
missioners   confen-ed    upon  j'ounty  ^commissioners    of 
other  counties. 
To  meet  at       Sec.  -I.     The   Commissioners   hereby  appointed  shall 
B?ai"  to        immediately  after  their  qualification,  and  as  early  as  the 
JSaJmcnts.  ^^'^^  Monday  in   April,  A.  D.,  1869,  nicet  at  the  county 
seat  of  said  couuty  for  the  purpose   of   making  appoint- 
ments of  all  ^officers  that  they  are  now  ^  or  may  be  here- 
afcer  authorized  by  law  to  appoint,  and  shall  rccpiire  of 
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all  officers  thus  appointed  to  qualify  under  the  general 
laws  of  this  Territory.  Tlie  officers  thus  appointed  shall 
hold  their  offices  until  their  successors  are  duly  elected 
and  qualified. 

Sec.  5.  The  board  of  county  commissioners  at  their 
first  meeting  shall  order  a  special  election  to  be 
held  in  Lemhi  county  on  the  first  Monday  in  June,  A. 
D.,  1869,  for  the  purpose  of  electing  all  county  officers 
authorized  by  law  to  be  elected  ;  and  the  officers  thus 
elected  shall  hold  their  offices  respectively  until  the  next 
general  election  thereafter  and  until  their  successors  are 
duly  elected  and  qualified. 

Sec.  6.  After  the  organization  of  said  county  of 
Lemhi,  all  laws  and  parts  of  laws  of  a  general  character 
applicable  to  other  counties  of  this  Territory  shall 
equally  apply  to  Lemhi  county. 

Sec.  7.  The  board  of  county  commissioners  at  their 
first  meeting  in  April,  A.  D.,  1869,  shall  apportion  the 
county  and  territorial  tax,  and  they  are  hereby  author- 
ized and  empowered  to  levy  and  collect  a  sufficient 
amount  for  the  county  expenditure  upon  all  taxable 
property ;  and  they  are  also  authorized  and  empowered 
to  levy  and  collect  siicli  special  taxes  as  the  law^s  of  this 
Territory  may  authorize  and  empower  them  to  levy 
and  collect. 

Sec.  8.  The  county  of  Lemhi  shall  assume  and  pay 
seven  hundred  dollars  of  the  county  indebtedness  of  the 
county  of  Idaho,  and  it  is  hereby  made  the  duty  of  the 
county  auditor  of  the  county  of  Lemhi,  as  soon  as  he  is 
elected  and  qualified  and  enters  upon  the  duties  v:>f  his 
office,  to  draw  a  warrant  on  the  treasurer  of  the  county 
of  Lemhi,  payable  to  the  county  treasurer  of  the  county 
of  Idaho,  for  the  'sum  of  seven  hundred  dollars,  which 
warrant  shall  be  dehvered  to  the  county  treasurer  of 
the  county  of  Idaho,  and  shall  be  paid  on  or  before  the 
first  day  A.  D.,  1870,  and  the  connty  of  Lemhi 

shall  not  be  liable  for  any  portion  of  the  indebtedness  of 
the  county  of  Idaho  except  as  above  provided. 

Sec.  9.  This  act  to  take  effect  and  be  in  force  from 
and  after  its  passage  and  approval  by  the  governor. 


Ofiicers, 
terms  oi. 
Shall  order 
special  elec- 
tion,   when 
held. 


Laws  of 
Territory 
to    govern.. 


To  le  ap- 
portion 
county   andi 
Territorial 
tax,  etc. 


County  of 
Lemhi  to 
pay    Idaho 
county  p:)r 
tion  of   in- 
debtedness, 
etc. 


Appkoved  Jmiuary  9,  1869. 


.A.  TV     .^  O  T 


DEFIXraG    THE    DUTIES   AND  LIABILITIES 

OF  SHERIFFS,  IX  REGARD  TO  MISCELLANEOUS- 

LICENSES. 


-(!<73- 


Be  it  enacted  hy  the  Legislative  Assembly  of  the 
Territory  of  Idaho  as  follows: 


•  Section    1.    Miscellaneona  licenses,  duties  of  sheriff. 

2.    Repealing  clause. 

Misceiiane-        SECTION  1.     That  it    sIimU  be    the  duty  of   the  sheriff 
rusiicenBcs  of  each  Organized  ooonty  in  this  Territory,  on  tlie  iirst 

duties    of       Ik  r  . 

sheriff.  Monday  in  every  month,  to  make  ont  and  retui-n  to  the 
connty  auditor  of  his  county,  veritied  by  liis  oath,  a  Hst 
of  every  person  or  company,  within  his  county  required 
by  law  to  take  out  any  iniscelhineous  license,  of  what- 
ever name  or  grade,  stating  therein  when  the  last  license 
taken  out  by  such  person  or  company  commenced  to 
run  and  when  the  same  will  terminate,  and  in  case  the 
sheriff  shall  allow  any  person  or  company  transacting 
any  business,  or  following  any  occupation,  for  which 
the  taking  out  of  any  miscellaneous  license  wdiatever  is 
required,  within  his  county,  to  so  transact  such  business 
or  follow  such  occupation,  without  first  having  taken  out 
the  license  required  by  law,  the  said  sheriff  sliall  after 
the  termination  of  thirty  days  from  the  time  sucli  license 
should  have  been  taken  out,  become  liable  upon  his  official 
bond  for  the  amount  of  such  license,  to  be  recovered  in 
the  name  of  the  Territory  before  any  court  of  competent 
jurisdiction,  unless  within  said  thirty  days  from  the  time 
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said  license  should  have  been  so  taken  out,  the  sheriff 
shall  have  inaugurated  legal  proceedings  for  the  enforce- 
ment of  the  collection  of  such  license. 

Sec.  2.     All  acts  and  parts  of  acts  in  conflict  with  this  Repealing 

,  11  1     T   ^  clause. 

act  are  hereby  repealed. 

Sec.  3.     This  act  to  take   effect  and  be  in  force  from 
and  after  its  passage. 

Approved  January  6,  1873. 


FOE  THE  ENCOURAGEMENT  OF  PEISONERS 
TO  GOOD  CONDUCT  IN  THE  DIFFERENT  PRIS- 
ONS IN  THIS  TERRITORY. 


-c^- 


Be  it   enacted  hy  the   Legislative  Assembly  of  the 
Territory  of  Idaho  as  follows : 


Section    1.    Dedncf  ion  for  good  behavior. 

2.    To  be  certified  to  by  kecper>r  'w^arden. 

Section  1.  Any  prisoners  in  any  of  the  prisons  of  p^.'^^^^^j^^ 
this  Territory,  or  who  may  hereafter  he  confined  in  any  behavior, 
of  the  prisons  of  this  Territory,  for  a  less  term  tlian 
life,  shall  be  entitled  to  five  days  deduction  from  his 
full  term  of  imprisonment,  for  eacli  and  every  consecu- 
tive thirty  days  good  behavior  during  said  term  of  im- 
prisonment. 

Sec.  2.     Said   good   behavior    shall   be   certified   to  Tobecerti- 
every  three  months,  by  the  keeper  or   warden   of   said  ^^^^^' 

(50) 
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prisons,  and  entered  on  the'records  of  said  prisons,  and 
when  a  prisoner  shall  have  served  his  term,  less  the  num- 
ber of  days  he  is  credited  by  for  good  behavior,  he  shall 
be  set  at  liberty. 

Sec.  3.     This  act  to  take  effect  from   and  after  its 
passage. 


Approved  Jcmuary  9,  1873. 


TO  EXEMPT  KAILEOADS  BUILT  WITHm 
THE  LIMITS  OF  IDAHO  TERRITOKY  FROM 
TAXATION  FOR  SEVEN  YEARS. 


-CCK)- 


Be  it  enacted  hy  the  Legislative  Assemhly  of  the 
Territory  of  Idaho  as  follows : 


Section    1.    Exempt  from  taxation,  until  when. 
2.    This  act  to  take  effect,  when. 


Exempt  Section  1.     That  so  much  of  any  railroad  as  shall  be 

tinn^  iinffi"  constructed  within  the  limits  of  Idaho  Territory,  includ- 
when.  ing  rolling   stock  and   depots   belonging  to  the  same,  is 

iierjby  exempted  from  all  territorial,  county  and  muni- 
cipal taxation,  until  the  first  day  of  January,  1880;  pro- 
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mded,  the  company  owning  and  constructing  such  rail- 
roads shall  claim  said  exemption  within  one  year  from 
the  approval  of  this  act,  by  filing  their  claim  in  the  office 
of  the  secretary  of  the  Territory ;  and  jprovided  fur- 
ther,  that  said  claim  shall  be  accompanied  by  the  written 
agreement  of  said  company,  stating  that  in  consideration 
of  such  exemption  from  taxation,  until  the  first  day  of 
January,  A.  D.,  1880,  said  company  will  charge  no 
higher  rate  or  tariff  for  freight  and  passengers  in  the 
ratio  of  the  distance  carried  to  or  from  any  point  in 
Idaho  Territory,  over  the  whole  or  any  portion  of  their 
line,  than  shall  be  at  the  time  charged  for  freight  and 
passengers  of  the  same  chiss,  for  the  same  distance  on  the 
Central  and  Union  Pacific  railroads.  Said  agreement  to 
be  in  force  during  the  period  of  said  exemption. 

Sec.  2.     This   act   shall  take  effect   and  be  in  force 


This  act  to 


from  and  after  its  approval  by  the  governor,  take  effect^ 

Approved  Jcmuary  9,  1 873, 


EELATmG  TO  PRINTING  DONE  FOE  THE 
TERRITORY  BY  ORDER  OF  THE  SECRETARY 
OF  THE  TERRITORY. 


-C<?0- 


Be  it  enacted  hy  the  Legislative  Asseinbly  of  the 
Territory  of  Idaho  as  follows : 


Section   1.    Election  proclamatiou,  printing  of. 
2.    Payment  for. 

Election  SECTION  1.     That  the   Secretary  of   the  Territory  of 

ti^o^n,^^"^^'     Idaho  is  hereby  authorized  and  empowered  to  select  four 
printing  of,  newspapers,  published  in  the  Territory  of  Idaho,  to  print 

the  governor's  election  proclamation. 
Payment  Sec.  2.     That  the  sum  of  one  hundred  dollars  to  be 

^®^-  equally  divided  between  the   said  four  newspapers,  and 

the  same  is  hereby  appropriated  biennially  out  of  any 
money  in  the  treasury,  to  pay  for  the  printing  of  such 
proclamation. 

Sec.  3.  The  controller  is  required  to  draw  his  war- 
rant on  the  territorial  treasurer  for  the  sum  of  one  hun- 
dred dollars,  biennially,  in  favor  of  the  secretary  of  the 
Territory,  as  full  compensation  for  the  printing  of  said 
election  proclamation. 

Sec.  4.  No  printing  for  Thanksgiving  proclamations 
will  be  paid  for  out  of  the  territorial  treasury. 

Sec.  5.  This  act  to  be  in  force  from  and  after  its 
passage. 


Approved  January  9,  1873. 


TO    PEOYIDE    FOE    THE    PEOTECTING    OF 
STOCK  ABOUT  QUARTZ  MILLS. 


-c<%;- 


£e  it  enacted  hy  the  Legislative  Assembly  of  the 
Territory  of  Idaho  as  follows  : 


Section    1.    Reservoirs,  etc.,  to  ba  enclosed. 
2.    Liability  of  owners. 

Section  1.  That  all  owners  and  operators  of  quartz  Keservoirg, 
mills  in  this  Territory,  shall  enclose  with  a  good  and  enclosed. ^^ 
substantial  fence,  sufficient  to  turn  stock,  all  reservoirs 
and  dumps,  or  other  material,  when  known  to  contain 
poison  which  is  injurious  to  the  health  and  destructive 
to  the  life  of  stock,  and  shall  construct  a  suitable  drain 
to  convey  the  water  from  such  reservoirs  or  dumps  into 
a  running  stream. 

Sec.  2.  Every  person  or  persons  who  shall  fail  to 
comply  with  the  provisions  of  section  one  of  this  act 
shall  be  liable  to  the  owners  of  any  horse,  mule,  cow  or 
other  stock,  that  may  be  injured,  poisoned  or  destroyed 
by  drinking  the  water  or  acids  that  may  flow  from  said 
mills,  in  a  civil  action,  in  twice  the  damage  done,  if  said 
stock  shall  be  injured  or  poisoned ;  and  in  twice  the 
value  of  the  property  if  said  stock  shall  be  killed  or  des- 
troyed ;  provided,  that  the  provisions  of  this  act  shall 
only  apply  to  Alturas  county. 

Sec.  4.     This   act   shall  take   effect  and   be  iu  force 
from  and  after  its  passage. 

ArrROVED  January  10,  1873. 


^  TV    .4.  C  T 

TO  PREVENT   THE    TEESPASSINQ    OF    ANL 
HALS  UPON  PRIVATE  PEOPERTY. 


-G<?3" 


Be  it  enacted  hy  the  LeglsloMve  Assembly  of  the 
Territory  of  Idaho  as  follows  : 


Section    1.    Ttespass  of  animals,  penalty. 

2,  Person  killing  or  maiming  animal  for  trespass,  penalty  for, 

3.  Joint  cultivators. 

anfSSr  ^'  Section  1.  If  any  horse,inn]e,  jack,  jenny,  "hog,  sheeF, 
penalty.'  goat,  or  any  bead  of  eattle  shall  break  into  any  ground 
enclosed  by  a  lawful  fence,  the  owner  or  manager  of 
such  animal  shall  be  liable  to  the  owner  of  such  enclosed 
premises  for  all  damages  sustained  by  such  trespass  ;  and 
if  the  trespass  be  repeated,  by  neglect  of  the  owner  or 
manager  of  such  animals,he  shall,  for  the  second  or  every 
subsequent  offense,  or  trespass,  be  subject  to  double 
the  damages  of  such  trespass  to  the  owner  of  said 
premises. 

Person  kill-       Sec.  2.     If  any  owner  or  occupier  of  ground=^or  crops 
maiming      trcspasscd  upou,  provided  said  ground  be  enclosed  within 
animal  for    a  feuce,  by  auimals   entering  upon  or  breaking  into  his 
p^enafty^for.   or  their  grounds,  whether  enclosed  by  a  lawful  fence  or 
not,  shall  kill,  maim  or    materially  injure  the  animal  or 
animals  so  trespassing,  he,  she   or  they  shall  be  liable  to 
the  owner  of  such  stock  for  all  damages  and  for  the  costs 
accruing  from  a  suit  for   damages,  when   necessarily  re- 
sorted to  for  tlicir  recovery ;  jjrovided^  the  owner  or  oc- 
cu])ier  of  such  grounds   or   crops   so  damaged  and   so 
tresi>assed  upon  may  take  up  and  safely  keep,  at  the  ex- 
pense of  the  owner  or   owncsr  thereof,  after  due  notice 
to  said  owners   of  such  known   animals,  or   so  manv  of 
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them  as  may  be  necessary  to  cover  the  damages  he  may 
have  sustained,  for  ten  days ;  the  same  may  be  posted 
Tinder  the  estray  laws  of  the  Territory.  And  before 
restitution  shall  be  had  by  the  owner  or  owners  of  such 
animals,  all  damages  done  by  them,  as  well  also  as  the 
expenses  of  posting  and  keeping  them,  shall  be  paid. 
Any  justice  of  the  peace  in  the  township  or  precinct 
shall  have  jurisdiction  of  such  reclamation  of  animals, 
together  with  the  damages,  expense  of  keeping  and  post- 
ing the  same,  when  the  amount  claimed  does  not  exceed 
one  hundred  dollars. 

Sec.  3.  When  two  or  more  persons  shall  cultivate  Jomt^cuiti- 
lands  under  one  inclosure,  neither  of  them  shall  place  or 
cause  to  be  placed  any  animal  on  his,  her  or  their  ground  ^ 
to  the  injury  or  damage  of  the  other  or  others,  but  shall 
be  liable  for  all  damages  thus  sustained  by  the  other  or 
others  ;  and  if  repeated  after  due  notice  is  given,  and 
for  every  subsequent  repetition,  double  damages,  to  be 
recovered  in  any  court  having  jurisdiction. 

Sec.  4.     This  act  shall  take   effect  and  be  in  force 
from  and  after  its  approval  by  the  governor. 


Approved  January  29,  1864. 


DEFINING  THE    DUTIES    ANT>  LIABILITIES 
OF  STOCK  RAKCHERS. 


-<3<73- 


Be  it  enacted  hy  the   Legislative  lAssemhly  of  the 
Territory  of  Idaho  as  follows  : 


[Sbction    1.    Who  deemed  stock  rancher. 

2.  Duty  of. 

3.  Using  horses,  penalty  for. 

Who  deem-      SECTION  1.     Any  person  who,   for   a   consideration, 
rancher.      shall  take  horsos  or  other  stock  to  keep  and  take  care  of 
by  the  day,  week  month   or  year,  shall  be   deemed  a 
stock  rancher. 
Duly  of.  Sec.  2.     It  shall  be  the  duty  of  every  stock  rancher 

to  use  due  diligence  to  prevent  the  death  or  loss  of,  or 
injury  to,  any  animal  in  his  charge  as  such  rancher;  and 
in  case  of  injury  to  such  animal  while  in  possession  of  a 
stock  rancher,  the  owner  thereof,  or  other  person  acting 
as  his  agent,  shall  have  power  to  recover,  before  any 
court  of  competent  jurisdiction,  the  full  amount  of  dam- 
ages sustained  by  such  animal  or  animals;  provided^  it 
shall  appear  to  the  satisfaction  of  the  court  or  jury  where 
such  cause  shall  be  tried,  that  such  loss,  death  or  injury 
was  in  consequence  of  the  failure  of  the  stock  rancher  to 
use  due  and  reasonable  diligence  to  prevent  such  death, 
loss  or  injury. 
Using  her-  ^^^*  ^'  ^^J  stock  rauchcr  using  any  animal  placed  in 
ees,  penalty  his  charge,  by  riding  or  working  the  same  in  any  man- 
ner whatever,  unless  there  is  an  express  contract  between 
himself  and  the  owner  or  owners  thereof,  allowing  such 
animal  or  animals  to  be   used,  shall  forfeit  all  claims  or 
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demands  he  may  have  against  the  owner  or  owners 
thereof  for  ranch  fees  on  such  animal  or  animals ;  and 
he  shall  furthermore  be  liable  for  any  damages  or  injury 
such  animal  or  animals  may  sustain  by  reason  of  such 
use,  to  be  recovered  in  an  action  at  law  before  any  court 
of  competent  jurisdiction. 

Sec.  4.     This  act  shall  take  effect  and  be  in  force  from 
and  after  its  approval. 


Approved  December  21,  1872. 


JlJS  A.OT 


RELATIVE   TO    ESTRAYS. 


-CCO- 


^e  it  enacted  hy  the  Legislative  Assembly  of  the 
Territory  of  Idaho  as  follows : 


Section 


2nd  ses- 
sion, 


Amend- 
ment,   3rd 
session. 


3nd  ees- 
eion. 


1. 

2nd  session. 

2. 

Amendment. 

3rd  session. 

3. 

2nd  session. 

4. 

2nd  session. 

5. 

Amendment. 

3rd  session. 

6. 

2nd  session. 

7. 

Amendment, 

3rd  session. 

P. 

2nd  session. 

9. 

Ibid. 

10, 

Ibid. 

Section  1.  That  any  person  taking  up  any  stray  an- 
imal, shall  within  live  days  thereafter,  notify  the  owner 
thereof,  if  to  him  known,  and  request  such  owner  to  pay 
all  reasonable  charges  and  take  such  stray  away. 

Sec.  2.  Any  person  finding  an  animal  known  to  be 
an  estray  upon  land  owned  and  enclosed  by  such  person, 
at  any  time  between  the  first  day  of  IN^ovember  and  the 
first  day  of  April,  may  immediately  take  up  such  ani- 
mal as  an  estray  ;  or  if,  during  such  time,  an  animal  be 
found  upon  the  premises  owned  and  occupied  by  another, 
in  a  condition  as  to  require  food  to  preserve  its  life,  it 
may  be  taken  up  and  published  as  an  estray  in  accord- 
ance with  the  provisions  of  this  act. 

Sec.  3.  If  the  owner  of  any  stray  animal  be  un- 
known, the  taker-up  shall,  within  ten  days  after  taking 
up  such  animal,  post  up  written  notices,  (giving  a  des- 
cription of  such  animal,  the  marks,  brands,  natural  or 
artificial,  as  near  as  practicable,  the  name  and   residence 
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(jf  the  taker-np,  and  the  time  at  which  the  same  was 
taken  up)  in  three  of  the  most  public  places  in  the 
county ;  one  of  w^hich  shall  be  posted  at  the  door  of  the 
court  house  or  auditor's  office  of  said  county. 

Sec.  4.  Every  taker-up  of  an  estray  or  estrays  shall  i^id. 
TTithin  one  month  after  taking  up  the  same,  procure  an 
appraisal  thereof , by  having  two  disinterested  persons,resi- 
dent  within  the  county  where  such  stray  or  strays  are  taken 
up,  to  value  and  appraise  the  same,  and  make  return  of 
such  valuation,  together  with  the  kind  and  description, 
marks  and  brands,  natural  or  artificial,  of  such  stray  or 
strays,  to  the  auditor  of  the  county  in  which  the  same 
may  be,  which  return  must  be  sworn  to  by  at  least  one 
of  the  appraisers,  before  some  person  legally  authorized 
to  administer  an  oath,  and  subscribed  to  by  both,  and  a 
certificate  of  such  oath  shall  be  attached  to  said  return 
and  filed  with  the  same;  and  the  auditor  of  the  county 
shall  enter  in  a  book  for  that  purpose,  the  name  of  the 
taker-up  of  such  stray  or  strays,  together  with  the  des- 
cription of  the  same  as  given,  the  appraiser's  value,  and 
the  time  when  taken  up,  which  shall  be  kept  for  the  in- 
spection of  the  public. 

Sec.  5.  If  the  owner,  or  any  person  entitled  to  the  Amend- 
possession  of  any  estray,  shall  appear  at  any  time  within  session, 
six  months  after  said  notice  is  filed  with  the  auditor  as 
aforesaid,  and  make  out  his  right  thereto,  he  shall  be  en- 
titled to  the  possession  and  ownership  of  such  estray, 
upon  paying  all  lawful  charges  which  have  been  incurred 
in  relation  to  the  same. 

Sec.  6.  If  the  owner  and  taker-up  of  any  estray  can-  2nd  session, 
not  agree  upon  the  amount  of  such  charges,  or  for  the 
use  of  any  such  stray,  either  party  may  make  application 
to  any  justice  of  the  peace  of  the  county  where  such 
stray  was  taken  up  to  settle  the  same,  and  the  party  mak- 
ing such  application  shall  give  notice  thereof  to  the 
other  party,  and  if  any  amount  be  found  due  to  the  tak- 
er-up by  said  justice,  over  the  value  of  the  use  of  such 
stray,  the  same  shall  be  a  lien  on  said  stray  until  paid  by 
the  owner,  together  with  the  cost  of  such  adjudication, 
which,  if  not  paid,  said  justice  may  enter  up  judgment 
and  issue  execution  for,  commanding  the  sale  of  such 
estray  to  pay  such  debt  and  cost,  as  in  any  other  judg- 
ment for  debt ;  provlditd^  that  only  such  stray  can  be 
made  liable  for  debt  and  cost,  and  that  either  party  shall 
have  the  same  right  to  appeal  to  the  district  court  as  in 
other  cases. 

Sec.  7.     If   any  person   entitled    to  the  possession  of  ^mend- 
any  estray  shall  not   appear   and   substantiate   his   title 
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thereto,  and  pay  the  charges  thereon,  within  six  months 

from  the  time  when  said  notice  is  filed  with  the  county 

auditor,  as  ^^rovided  for  in  this  act,  such  estray  shall  be 
sold  at  the  request  of  the  taker-up,  by  the  sheriff  or  any 
constable  of  this  county,  at  public  auction,  upon  first 
giving  public  notice  thereof  in  w*riting,  by  posting  up 
the  same  in  three  of  the  most  public  places  in  the  pre- 
cinct, when  such  estray  may  have  been  taken  up  at  least 
ten  days  before  such  sale ;  and  the  taker-up  may  bid 
thereon  at  such  sale ;  and  after  deducting  all  the  lawful 
charges  of  the  taker-up,  as  aforesaid,  and  the  fees  of  the 
sherilf  or  constable,  which  shall  be  the  same  as  on  an  ex- 
ecution, the  remaining  proceeds  of  such  sale  shall  be  de- 
posited in  the  county  treasury,  to  be  applied  to  the  com- 
mon school  fund  of  said  county. 

snd session.  Sec.  8.  If  any  person  shall,  without  the  consent  of 
the  taker-up,  take  away  any  stray  taken  up  pursuant  to 
•the  provisions  of  this  act,  without  first  paying  all  the 
law^f ul  cliarges  incurred  in  relation  to  the  same,  he  shall 
be  held  liable  to  the  taker-up  for  the  full  value  of  such 
stray,  and  may  be  proceeded  against,  as  in  an  action  for 
debt,  before  any  court  having  competent  jurisdiction. 

ibi<i-  kSec.    9.     If   any  taker-np  of   any  estray  shall  neglect 

to  cause  the  same  to  be  advertised,  or  a  notice  thereof  to 
be  posted  up,  or  if  he  shall  neglect  to  procure  the  ap- 
praisal of  any  stray,  which  shall  be  of  the  value  of  five 
dollars  or  more,  or  if  he  shall  move  or  cause  the  same 
to  be  moved  beyond  the  bounds  of  the  county  where 
taken  up,  or  if  he  shall  neglect  to  perform  any  of  the 
duties  required  of  him  by  this  act,  he  shall  be  precluded 
from  acquiring  any  right  of  property  in  such  stray,  and 
from  receiving  any  damages  or  charges  for  keeping  the 
same,  and  he  shall,  moreover,  forfeit  and  pay  into  the 
county  treasury,  a  sum  equal  to  the  value  of  such  stray, 
to  be  sued  for  and  recovered  by  the  county  treasurer,  in 
the  name  of  the  county,  and  the  amount  so  recovered 
applied  to  the  common  school  fund  of  the  county. 

Ibid.  Sec.  10.     If  the  taker-up  of  estray  j)roperty  shall  con- 

vert the  same  to  his  own  use,  before  the  title  thereto 
shall  vest  in  him  according  to  law,  or  if  he  shall  know- 
ingly and  willfully  violate  any  of  the  provisions  of  this 
act,  such  person,  so  offending,  shall  be  fined  in  any  sum 
not  exceedino:  five  hundred  dollars  and  not  less  than 
double  the  value  of  such  estray  property ;  provided, 
that  in  case  such  estray  or  estrays  are  work  animals,they 
may  be  used  by  the  taker-up  in  the  same  manner  as 
though  he  were   the   owner  thereof,  and  the  amount  of 
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the  value  of  sucli  use  shall   be   deducted  from  the  char- 
ges attaching  to  such  estray. 

Sec.  11.     This  act  shall  take  effect  and  be  in  force 
from  and  after  its  approval  by  the  governor. 


Approved  December  22,  1864. 


.AJS    ^^CT 
FIXIXG  THE  AGE  OF  MAJOEITY. 


-c^?o- 


JBe  it  enacted  hy  the  Legislcutive  Asserribly  of  the 
Territory  of  Idaho  as  follows  : 

Section  1.  All  male  persons  of  the  age  of  twenty- 
one  years,  and  all  females  of  the  age  of  eighteen  years, 
and  who  are  under  no  legal  disability,  shall  be  capable 
of  entering  into  any  contract,  and  shall  be,  to  all  intents 
and  purposes,  held  and  considered  to  be   of   lawful  age. 

Sec.  2.  This  act  shall  take  effect  and  be  in  force  from 
and  after  its  approval  by  the  governor. 

Approved  January  6,  1864. 


TO  PEEYEjSTT  the  SALE  OF  AEDEISTT 
SPIRITS,  FIRE-ARMS,  OR  AMMUNITION  TO 
INDIANS. 


-c<9o- 


Be  it  enaoted  hy  the  Legislative  Assemhly  of  the 
Territory  of  Idaho  as  follows  : 


Section  1.    Sale  of  liquor,  etc.,  to  Indians,  penalty  for. 

2.  Jurisdiction. 

3.  Witnesses,  who  may  be, 

Sale  of  liq^  SECTION  1.  Any  person  who  shall,  after  the  passage 
Indians''  ^°  of  this  act^  Sell,  barter,  give,  or  in  any  manner  dispose 
penalty  for.  Qf  ^  ^ny  spirituous  or  malt  liquor  to  any  Indian  or  In- 
dians ;  or  any  iire-arms  or  ammunition  of  any  descrip- 
tion w^hatever  to  any  hostile  Indians  w^ithin  this  Terri- 
tory, shall  be  deemed  guilty  of  a  misdemeanor,  and 
upon  due  conviction  thereof,  before  any  court  of  com- 
petent jurisdiction,  shall  be  fined  in  any  sum  not  ex- 
ceeding five  hundred  dollars,  or  be  imprisoned  in  the 
county  jail  for  any  term  not  exceeding  six  months,  or  by 
both  such  fine  and  imprisonment,  in  the  discretion  of 
such  court. 

Sec.  2.  Justices  of  the  peace,  within  their  respective 
counties,  are  hereby  declared  to  have  complete  jurisdic- 
tion within  the  meaning  of  this  act. 

Sec.  3.     White  persons  and  Indians  of  lawful  age  are 

hereby  declared  to   be   competent  witnesses  in  the  trial 

of  all  causes  embraced  within  the   meaning  of   this  act. 

Sec.  4.     This  act  to  take  effect  and  be  in  force  from 

and  after  its  approval  by  the  governor. 


Jurisdic- 
tion. 


Witnesses, 
who  may 
he. 


Approved  Jaiuiary  25,  1864. 


PEESCEIBma  THE  MODE  OF  MAINTAINITs^G- 
AND  DEFENDING  POSSESSORY  ACTIONS  ON 
THE  PUBLIC  LANDS  IN  THIS  TERRITORY. 


.<U?2. 


Be  it  enacted  hy  the   Legislative  Assembly  of  the 
Territory  of  Idaho  as  follows : 


Section    1.  Who  may  settle  on  public  domain. 

2.  Claim  what  to  contain. 

3.  Claim,  how  described;  shall  be  recorded. 

4.  Shall  improve,  bow  and  when. 

5.  Action  for  possession,  plaintiff  to  prove. 

Section  1.  Any  person  being  a  citizen  of  the  Uni-  who  may 
ted  States,  or  having  in  accordance  with  law  declared  public To- 
his  intention  to  become  a  citizen,now  occupying  and  set-  ^^^'^• 
tied  upon,  or  who  may  hereafter  occupy  or  settle  upon, 
any  of  the  public  lands  of  the  United  States  in  this  Ter- 
ritory, f ;  the  purpose  of  cultivating  or  grazing  the 
same,  may  conimence  and  maintain  any  action  for  in- 
terference with,  or  injury  to,  his  possession  of  such  land 
against  any  person  or  persons  interfering  with  or  injur- 
ing the  same  ;  provided^  that  if  such  land  contains  mines 
of  any  of  the  precious  metals,  the  possession  or  claim  of 
the  person  or  persons  occupying  the  same  for  the  pur- 
poses aforesaid  Fhall  not  prevent  the  working  of  such 
mines  by  persons  desiring  to  work  the  same,  as  fully  as 
if  no  such  claim  for  agricultural  or  grazing  purposes  had 
been  made  thereon;  provided^  further,  that  this  act 
shall  not  be  so  construed  as  to  allow  persons  who  have, 
subsequent  to  the  location  of  land  for  agricultural  or 
grazing  purposes,  to  go  upon  such  lands  for  the  purpose 
of  mining  without  either  first  paying  the  owner  thereof 
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CI  aim, what 
to   contain. 


Claim,  how 
described ; 
shall  be  re- 
corded. 


Shall  im- 
prove, how 
and  when. 


Action  for 
possession, 
plnintiflf 
what  to 
prove. 


the  value  of  any  growing  crops  tliey  may  destroy,  or 
giving  bonds  for  the  same ;  this  provision  not  to  extend 
to  any  crops  j^lanted  upon  any  lands  subsequent  to  their 
location  for  mining  purposes  ;  and,  jorovided^  further, 
that  this  act  shall  not  be  construed  to  authorize  the 
maintainance  of  any  claim  upon  lands  which  at  the  com- 
mencement of  any  such  action,  may  have  been  selected 
by  the  United  States,  and  reserved  for  any  purpose. 

Sec.  2.  Every  claim,  to  enable  the  holder  to  main- 
tain any  action  as  aforesaid,  shall  contain  not  more  than 
one  hundred  and  sixty  acres  of  lands ;  shall  be  in  a  com- 
pact form,  and  in  no  place  less  than  eighty  rods  in 
width,  and  so  distinctly  marked  that  the  boundaries 
thereof  may  be  easily  traced. 

Sec.  3.  Every  such  claim  shall  be  accurately  describe 
ed  in  a  written  notice,  which  shall  be  recorded  in  the 
ofhce  of  the  recorder  of  the  county  wherein  the  claim 
shall  be  situated,  in  a  book  to  be  kept  by  him  for  that 
purpose,  together  with  an  affividavit  of  the  claimant  set- 
ting forth : 

First — That  such  claim  does  not  embrace  more  than 
one  hundred  and  sixty  acres  of  land ; 

Second — That  he  or  she  holds  no  other  claim  under 
the  provisions  of  this  act ; 

Third — That  to  the  best  of  his  or  her  information  and 
belief,  no  part  of  said  land  is  claimed  under  any  exist- 
ing adverse  title. 

Sec  4.  Within  ninety  days  after  the  date  of  such 
record,  said  claimant  shall  improve  the  land  so  recorded, 
unless  the  same  shall  have  been  previously  done  by  him, 
or  some  one  through  whom  he  claims,  by  putting  such 
improvements  thereon  as  shall  partake  of  the  realty  to 
the  value  of  two  hundred  dollars,  and  shall  continue  to 
occupy  and  to  cultivate  or  graze  the  same  or  some  por- 
tion thereof,  either  in  person  or  by  his  agent  or  employe, 
and  no  persons  shall  be  entitled  to  maintain  any  such 
action  unless  he  shall  have  complied  with  all  the  pro- 
visions of  this  act. 

Sec.  5.  In  any  action  for  the  possession  of,  or  for 
any  injury  done  to,  a  lot  or  parcel  of  land,  situated 
in  any  city,  town,  or  village  on  the  public  lands  in 
this  Territory,  the  plaintiff  shall  be  required  to  prove 
either  an  actual  inclosure  of  the  whole  lot  claimed  by 
him,  or  the  erection  of  a  dwelling-house,  or  other  sub- 
stantial building,  on  some  part  thereof,  by  himself  or 
some   person   through   whom    he   claims,   and  proof  of 
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such  building,  with  or  without  enclosure,  sliall  be 
sufficient  to  hold  such-  lot  or  parcel  to  the  bounds 
thereof,  as  indicated  by  the  plat  of  such  city,  town, 
or  village,  if  there  be  one,  and  if  there  be  no  such 
plat,  then  to  hold  the  same,  with  its  full  width  and 
extent  from  and  including  such  building  to  the  near- 
est adjacent  street,  where  the  intervening  space  shall 
not  have  been  previously  claimed  by  adv^erse  posses- 
sion. 

Sec.  6.     This  act  to  take  effect  and  be  in  force  from 
and  after  its  approval  by  the  governor. 


Approved  Decemher  10,  1864. 


(51) 


A.1V   .4.CT 


ENTITLED  AN  ACT  PEEMITTING  COUNTIES 
TO  SUE  AISTD  BE  SUED. 


09D- 


Be  it  enacted  by  the  Legislative  Assembly  of  the 
Territory  of  Idaho  as  follows : 


m 


Each  conn- 
tv  shall  con  ■ 
tinae  a 
body  poli- 
tic, for 
what  pur- 
poses, etc. 


On  whom 
papers  in 
enit  muet 
be  served. 


Judgments 
to  be  liens. 


Auditor  to 
draw  war- 
rant. 


Section    1.  Each  county  shall  continue  a  body  politic,  for  what  purposes, 
etc. 

2«  On  whom  papers  m  suit  must  be  served. 

3.  Judgments  to  be  liens. 

4.  Auditor  to  draw  warrant,  etc. 

5.  How  to  be  paid. 

6.  Property  deemed  to  be  property  of  coanty,  when, 

Section  1.  That  each  county  shall  continue  to  be  a 
body  politic  and  corporate,  for  the  following  purposes, 
to-wit :  To  sue  and  be  sued,  to  purchase  and  hold  for 
the  use  of  the  county,  lands  lying  within  its  own  limits, 
and  any  personal  estate,  to  make  all  necessary  contracts, 
and  to  do  all  other  necessary  acts  in  relation  to  the  prop- 
erty and  concerns  of  the  county. 

Sec.  2.  When  a  county  is  party  defendant  in  an 
action,  the  service  of  all  necessary  papers,  shall  be  made 
upon  the  county  treasurer  of  said  county,  and  the  chair- 
man of  the  board  of  county  commissioners. 

Sec.  3.  All  judgments  duly  rendered  against  coun- 
ties, shall  be  a  lien  against  the  property  real  and  per- 
sonal of  said  county. 

Sec.  4.  Upon  presentation  of  the  judgment,  duly 
certified  by  the  clerk  of  the  district  court,  under  seal, 
the  county  auditor  of  the  county  against  whom  the  judg- 
ment was  obtained,  shall  draw^  his  w^arrant  upon  the  cur- 
rent expense  fund  of  said  county,  for  the  amount  of 
judgment  and  costs. 


PERMITTING   COUNTIES   TO   jSUE,    ETC.  755 

Sec.  5.     Said  warrant  shall  be  valid  and  paid  in  tlie  how  to  be 
order  of  the  registry,  and  in  no  other  manner.  p^^^- 

Sec.  6.     All  real  or   personal    estate   heretofore  con-  Property 
veyed.  or  which   shall   hereafter   be   conveyed   by  any  be  property 
form  of  conveyance,  and  duly  acknowledged  and  record-  when!^'^^' 
ed  to  the  inhabitants  of   any  county,  or   to    the  county 
treasurer,  or  to  any  committee,  or   other  persons  for  the 
use  of  such  county,  shall  be  deemed  the  property  of  such 
county,  and  all  such   conveyances   shall   have   the  same 
force  and  ejffect  as  if  they  had  been  made  to  the  inhabi- 
tants of  such  county  by  their  corporate  name. 

Sec.  7.     This  act  to  be  in  force  and  take  effect  from 
and  after  its  passage. 


Approved  Jcmuary  10,  1871. 


TO   PEOYIDE    FOK    THE    BETTER    PEOTEC 
TION  AND  DISBURSEMENT  OF  PUBLIC  MONEYS. 


-C<?3- 


Be  it  enacted  hy  the  Legislative  Assembly  of  the 
Territory  of  Idaho  as  follows  : 


Section  *  1.  Duty  of  oflacers  entrusted  with  collection  of  money. 

2.  Ibid. 

3.  Public  moneys  to  be  kept  in  possession  of  officer,  etc.    • 

4.  Penalty  for  violation  of  act. 

5.  Repealing  clause. 

Jfflc^rs^  en-       SECTION  1.     It  shall  be  the  duty  of   every  officer  en- 
trusted       trusted  by  any  law  of  this  Territory  with  the  collection 
collection     of  any  of  the  public  moneys  of   this    Territory,   or  the 
of  moneys,  p^^j^iig   jnoneys   of   any  county,  or   city  and    county,  or 
township,  or  district,  or   municipal   corporation   in  this 
Territory,  to  pay  over  in  coin  such  portion  of  said  pub- 
lic moneys  as  he  shall  have   received  in  coin  or  in  gold 
dust,  or  such  portion  thereof  as  he  shall  have  received  in 
gold  dust,  and  in  paper  currency  such  portion  as  he  shall 
have  received  in   paper  currency,  to   the    officer,  person 
or  persoQs,  entitled  by  thu  laws  of   this   Territory  to  re- 
ceive the  same. 
Ibid.  Sec.  2.     It  shall  be  the  duty  of  every  officer  entrusted 

by  any  law  of  this  Territory  with  the  custody  and  dis- 
bursement of  any  of  the  public  moneys  of  this  Territory, 
or  the  public  moneys  of  any  county,  or  city  and  county, 
or  township  or  district,  or  municipal  corporatioi:  in  this 
Territory,  to  keep  and  disburse  in  coin  so  much  of  said 
public  moneys  as  he  shall  have  received  in  coin,  and  so 
much  as  he  received  in  gold  dust,  and  in  paper  currency 
so  much  thereof  as  he  shall  have-  received  in  said  cur- 
rency;  and  none  but  clean,  merchantable  gold  dust  shall 
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be  received  by  any  tax  collector  and  paid  over  to  any 
treasurer,  and  none  but  like  gold  dust  shall  be  paid  out 
by  any  treasurer,  and  all  tax  collectors  and  treasurers 
shall  Jbe  responsible  on  their  official  bonds,  t(>  any  person 
aggrieved  by  the  payment  of  adulterated  or  dirty  dust. 

Sec.  3.     All    othcers   mentioned  in   section  one  and  Public 
two  of   this  act,  are   hereby  required  to  keep  all  public  hekllt  m 
moneys,  while  the  same  are   in    their   custody  or  under  S? ^offlcer^ 
their  control,  in  their  own  possession,  and  they  are  here-  ©tc. 
by  forbidden  and  prohibited  from  placing  the  same,  or 
any  part   thereof,   in    the   possession   of  any  banker  or 
banking  firm,  or  any  person  or  person?  whomsoever,  to 
be  used   by  them,  for   any  purpose  whatever,  for  their 
own  benefit,  or  for  the    benefit    of   any  other  person  or 
persons  ;  and  they  are  further  forbidden  and  prohibited 
from   loaning,  borrowing,  or  in  any  otlier  manner  using 
said  public  moneys,  or  any  part  thereof,   or  permitting 
any  other  person  or  persons  to  use  the  same,  or  any  part 
thereof,    either   with   or   without  interest,  or  any  other 
compensation,  for  any  purpose  whatever,  except  as  pro- 
vided by  the  laws  of  this  Territory  ;  and  they  are  fur- 
ther forbidden  and  prohibited  from  changing  or  convert- 
ing said  public   moneys,  or  any  part   thereof,  from  coin 
into  any  paper  currency,  or  from  gold  dust  or  paper  cur- 
rency into  any  other   paper   currency,  gold  dust  or  coin. 

Sec  '4.  If  any  of  the  officers  aforesaid  shall  violate  any  penalty  for 
of  the  provisions  of  this  act,they  shall  be  deemed  guilty  of  violation 
felony,  and,  upon  conviction  thereof  in  a  court  of  compe- 
tent jurisdiction,shall  be  punished  by  imprisonment  in  the 
territorial  prison  for  a  period  not  less  than  one  year  nor 
more  than  five  years.or  by  fine  not  less  than  five  hundred 
dollars  nor  more  than  ten  thousand ;  provided^  nothing  in 
this  act  shall  be  so  construed  as  to  prevent  any  of  said  offi- 
cers, except  the  territorial  treasurer,  from  making  special 
deposits  for  the  safe  keeping  of  the  public  moneys. 

Sec  5.  All  acts  and  parts  of  acts  in  conflict  with  the  RepeaVng 
provisions  of  this  act,  are  hereby  repealed ;  provided^  clause, 
that  nothing  in  this  act  contained  shall  be  so  construed 
as  to  release  any  officer  herein   named  from  any  liability 
or  penalty  which  he  may  have  incurred  under  existing 
laws. 

Sec.  6.     This  act   shall  take  effect  from  and  after  the 
approval  of  the  governor. 


Approved  Janimry^  11,  1866. 


TO    PEOCUEE    MAPS    OF    THE  SUEYEYED 
TOWNSHIPS    OF    IDAHO    TEIiKITORY. 


-C6K). 


Be  it  enacted  by  the  Legislative  Assemhly  cf  the 
Territory  of  Idaho  as  follows  : 


Board  of 
commifl- 
sioners  to 
procure, 
when, 


Section   1.    Board  of  commissioners  authorized  to  procure,  Trhcn. 

Section  1.  The  board  of  commissioners  of  each 
county,  upon  the  application  of  six  bona  fide  settlers, 
are  hereby  authorized  to  procure  maps  of  the  surveyed 
townships  in  their  respective  counties  from  the  territo- 
rial controller,  and  to  order  the  v^arrants  to  be  drawn 
u  pon  the  county  treasurer  for  the  purchase  thereof : 
provided,  however,  that  the  said  county  commissioners 
shall  not  allow  more  than  ^yq  dollars  for  each  full 
towi  ship  map,  and  not  more  than  three  dollars  for  each 
fractional  township  map. 

Sec.  2.  All  acts  and  parts  of  acts  in  conflict  with  this 
act  are  hereby  repealed. 

Sec.  3.  This  act  to  be  in  force  and  take  effect  from 
and  after  its  passage. 


Approved  January  18,  1871. 


FOE    THE    BETTEE    PEOTECTIOK    OF    THE 
EIGHT    OF    TRANSIT    ON    SNAKE    RIVER. 


-c^?o- 


Be  it  enacted  hy  the  Legislative  Assemhly  of  the 
Territory  of  Idaho  as  follows : 

Section    1.    Free  for  navigation.    Not  to  be  obstructed. 

Section  1.     That  the  river  known  as  Snake  river,  be  Free  for 
and  it  is  hereby,  declared  free  for  navigation  by  steam-  NoYto  be^* 
boats,    schooners,  crafts   and  rafts  of   every  description,   obstructed, 
and  shall  not  be  obstru(  ted  or   molested  by  the  building  * 

or  erecting  of  bridges,  booms,  or  other  structures  of  any 
kind,  between  the  points  kn-  wn  as  Olds'  ferry  and  Sal- 
mon falls,  on  said  river. 

Sec.  2     This   act  to  be  in  force  from   and  after  its 
approval  by  the  governor. 

ArPRovED  January  11,  1866. 


EISTTITLED  AN  ACT,  TO  PKEYENT  CHIL- 
DREN UNDER  CERTAIN  AGE  FROM  ENTERING 
SALOONS. 


^0^ 


Be  it   enacted  by  the  Legislative  Assembly  of  the 
Territory  of  Idaho  as  follows : 


Children 
forbidden 
to    enter 
saloons. 


Liability  ot 

saloon 

keepers. 


Fmep,    dis- 
position of. 


Section    i.    Children  forbidden  to  enter  saloons. 

2.  Liability  of  saloon  keeper. 

3,  Fines,  disposition  of. 

Section  1.  That  all  children  between  the  age  of  five 
and  sixteen  years,  are  hereby  expressly  forbidden  from 
entering  or  frequenting  any  saloons  of  this  Territory, 
of  any  character  or  description,  unless  accompanied  by 
their  parents  or  employes.  ^ 

Sec.  2.  All  ])roprietors  of  saloons,  and  employes  of 
the  same,  are  hereby  expressly  forbiddei^  to  allow  chil- 
dren between  the  ages  above  referred  to,  in  section  one 
of  this  act,  from  entering  any  saloons,  and  should  any 
owner  or  proprietors  violate  the  provisions  of  this  act, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  con- 
viction, he  or  they  shall  be  fined  by  a  court  of  compe- 
tent jurisdiction,  in  a  sum  of  not  less  than  ten  nor  more 
than  twenty-five  dollars. 

Sec.  3.  All  fines  collected  under  the  provisions  of 
this  act  shallf  be  paid  into  the  county  treasury,  and  be 
apportioned  to  the  school  funds. 

Sec.  4.  This  act  to  take  effect  and  be  m  force  from 
and  after  its  passage. 


Approved  January  13,  1871. 


TO  PEOYIDE  FOR  THE  OEGANIZATIOK 
AXD  MAINTENANCE  OF  HISTORIC,  SCIEN- 
TIFIC, AID,  OR  EDUCATIONAL,  AND  OTHER 
LITERARY    SOCIETIES. 


-CjCK>- 


Be  it  enacted  by  the  Legislative  Assembly  of  the 
Territory  of  Idaho  of  follows : 


Section    1.  Corporations  may  be  created. 

2.  Number  of  person  necessary  to  form  association. 

3.  Copy  ol  certificate  to  be  filed  and  certified. 

4.  When  corporation  complete,  powers? ot, 

5.  Directors,  terms  of. 

6.  Elections  when  may  be  held . 

7.  Directors,  meeting  of  how  called. 

8.  Power  to  contract  debts  limited. 

Section  1.     Corporations  may  be  created  for  the  or-  corpora- 

....  T  .^  ^  ,'  1  •   i       •  .       ,.r.  .  -,  tions  may 

gamzation  and  maintenance  oi  historic,  scientitic,  aid,  or  be  created* 
educational,  and  other  literary  societies,  designed  to  pro- 
mote the  diffusion  of  useful  knowledge. 

Sec.  2.  Any  five  or  more  persons,  whether  male  or  Number  of 
female,  who  may  desire  to  form  an  association,  for  any  Sece^sary 
one  or  more  of  the  purposes  specified  in  the  preceding 
section,  may  make,  sign  and  acknowledge  before  some 
officer,  authorized  by  law  to  take  acknowledgment  of 
deeds,  and  file  in  the  office  of  tlie  secretary  of  the  Terri- 
tory, and  also  file  a  copy  thereof  in  the  recorder's  office 
of  the  county  in  which  the  meeting  is  held,  and  the  gen- 
ral  business  of  such  association  or  society  is  to  be  trans- 
acted, a  certificate,  in  which  shall  be  stated  the  corporate 
name  of  the  society  or  association  ;  the  objects  for  which 
the  same  shall  be  formed ;  the  time  of  its  existence, 
which  shall  not  exceed  ten  years ;  the  number  of   direc- 
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Election, 
when     may 
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tors,  and  their  names,  who  shall  manage  the  business  oj 
the  society  or  association  for  the  first  six  months ;  and 
the  name  of  the  city,  or  town,  in  which  the  principal 
business  of  the  association  is  to  be  transacted.  The  di- 
rectors of  any  such  society  or  association  shall  not  be 
more  than  ten  nor  less  than  three. 

Sec.  3.  A  copy  of  any  certificate  of  incorporation, 
filed  in  pursuance  of  this  act,  and  certified  hj  the  secre- 
tary of  the  Territory,  or  the  recorder  of  the  county  in 
which  the  same  may  be  filed,  as  provided  in  the  forego- 
ing section,  shall  be  received  in  all  courts,  and  places,  as 
prima  facie  evidence  of  the  matter  therein  stated. 

Sec.  4.  When  the  certificate,  and  copy  thereof,  shall 
have  been  filed,  as  hereinbefore  provided,  the  persons 
who  shall  have  signed  and  acknowledged  the  same,  and 
their  successors,  shall  be  a  body  politic  and  corporate,  in 
fact  and  in  name,  by  the  name  stated  in  the  certificate, 
and  by  that  name  have  succession  for  the  period  limited, 
and  shall  have  power : 

I^irst — To  sue  and  be  sued,  and  prosecute  and  defend 
in  any  court ; 

Second — To  devise,  adopt  and  use  a  seal,  and  change 
the  same  at  pleasure ; 

Third — To  purchase,  acce};t  by  grant,  gift,  devise, 
hold,  sell  and  convey,  such  real  and  personal  property, 
or  estate,  as  the  purpose  of  the  society  or  association 
shall  require ; 

Fourth — To  appoint  or  elect,  and  remove  such  oflicers, 
agents  and  servants,  as  the  business  of  the  society  or  as- 
sociation niay  require  ;  to  define  their  powers,  prescribe 
their  duties,  and  fix  their  compensation ; 

Fifth — To  make  by-laws,  not  inconsistent  with  the 
constitution  of  the  United  States,  and  the  organic  act  of 
this  Territory,  for  the  transaction  of  the  business  of  such 
society  or  association,  the  management  of  its  property, 
the  regulation  of  its  affairs,  the  administration  and  ex- 
pulsion of  its  members,  and  generally  for  the  transaction 
of  all  such  business  as  may  be  within  the  scope  of  its 
organization  and  original  design. 

Sec.  5.  Directors,  after  the  expiration  of  the  term 
first  selected  and  named  in  the  certificate  of  such  organ- 
ization, shall  be  annually  elected  by  the  members  of  said 
society  or  association,  at  such  time  and  place,  and  upon 
such  notice,  and  in  such  mode  as  may  be  directed  by  its 
by-laws. 

Sec.  6.  If  it  should  happen  at  any.  time  that  an  eleb- 
tion  of  directors  shall  not  be  made  on  the  day  designated 
by  the  by-laws  of  the  society  or  association,  the  corpora- 
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tion  shall  not  for  that  reason  be  dissolved,  but  it  shall  be 
lawful  on  any  other  day  to  hold  an  election  for  directors 
in  such  manner  as  shall  be  provided  in  the  by-laws  of  the 
society  or  association,  and  all  acts  of  the  directors  shall 
be  valid  and  binding  on  the  society  or  association  until 
the  election  and  qualification  of  their  successors.  A  ma- 
jority of  the  whole  number  of  directors  shall  form  a 
board  for  tlie  transaction  of  business,  and  a  majority  of 
the  whole  number  of  members  of  the  society  or  associa- 
tion, represented  in  person  or  proxy,  shall  be  necessary 
to  transact  business,  and  any  decision  of  the  majority  of 
the  persons  assembled  as  a  board,  or  as  a  meeting  of  the 
society  or  association,  shall  be  valid. 

Sec.  7.  The  meeting  of  the  directors  shall  be  called 
by  notice  signed  by  a  majority  of  the  persons  named  as 
directors  in  the  certificate,  setting  forth  the  time  and 
place  of  the  meeting,  which  notice  shall  be  given  per- 
sonally to  each  director,  or  published  at  least  one  week 
in  some  newspaper  of  the  county,  where  such  meeting  is 
to  be  held. 

Sec,  8.  No  such  association  or  society  shall  ever  con- 
trf^ot  indebtedness  which  in  the  aggregate  shall  exceed 
the  sum  of  one  thousand  dollars  over  and  above  the  assets 
of  such  association  or  society,  and  no  corporation  or 
association  organized  under  this  act  shall,  by  any  impli- 
cation or  construction,  be  deemed  to  possess  the  power  of 
issuing  bills,  notes  or  other  evidence  of  debt,  for  circula- 
tion as  money. 

Sec.  9.  This  act  shall  take  effect  and  be  in  force 
from  and  after  its  approval  by  the  governor. 


Directors, 
meeting  of, 
how  called. 


Power  to 
contract 
debts  lim- 
ited, 


Approved  Jamtary  12,  1866. 


TO  PROVIDE  FOR  THE  INCORPORATION 
OF  THE  GRAjSTD  AND  SUBOEDINxiTE  LODGES 
OF  FREE  AND  ACCEPTED  MASONS,  THE 
GRAND  AND  SUBORDINATE  LODGES  OF  THE 
INDEPENDENT  ORDER  OF  ODD  FELLOWS 
AND  THE  GRAND  AND  SUBORDINATE  LODGES 
OF    THE    I.    O.    G.    T.,    IN  THIS  TERRITORY. 


-c^- 


Xe  it  enacted  by  the   Legislative  Assembly  of  the 
Territory  of  Idaho  as  follows  : 


Section    1.    To  be  deemeJ  bodies    corporate  and  politic,  from  when. 
2'    Shall  have  power  to  sue,  etc. 

3.  Corporate  powers  vested  on  board  of  tiustees,  etc. 

4.  Certificate  of  election  to  he  given  to  triieteee,  etc.    Lodge  dis 

solved,  property  to  revert, 

5.  Trustees,  dnties  of. 

j,^  Section  1.     The  Grand  Lodge  of  the  Ancient  Order 

deemed  of  Free  and  Accepted  Masons,  whenever  the  same  shall 
ponue  and  ^®  ^^J  instituted  witliin  the  Territory  of  Idaho,  and  the 
From^  wh  Subordinate  lodges  of  said  Order,  now  in  existence  in 
said  Territory,  or  which  may  hereafter  be  instituted ; 
and  the  Grand  Lodge  of  the  Independent  Order  of  Odd 
Fellows,  and  the  subordinate  lodges  of  said  Orders  now 
in  existence  or  which  may  be  instituted  in  said  Terri- 
tory ;  and  the  Grand  Lodge  of  the  Independent  Order 
of  Good  Templars,  and  the  subordinate  lodges  of  said 
Order  now  in  existence  or  w^hich  may  hereafter  be  insti- 
tuted in  said  Territory,  shall  be  deemed  bodies  corpo- 
rate and  politic;  the  Grand  lodges  from  the  date  of  their 
organization  and  by  their  corporate  names ;  tlie  lodges 
subordinate  thereto  from  the  date  of  their  charters  from 
such  Grand    Lodges   as   may  have   duly  issued  or  may 
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hereafter  issue  the  same   in   accordance  with  the   rules 
and  reo^ulations  ^overnino:  said  Orders. 

Sec.  2.     The   said  Grand  Lodges,  and  their   subordi-  shaii  have 
nate  lodges,  shall  have  power  in  their  corporate  capacity  :  su^e'tc.^^ 

Firstr—To  sue  or  be  sued,  in  any  court  of  competent 
jurisdiction ; 

Secmid — To  make  and  use  a  common  seal,  and  to  alter 
the  same  at  plcasu  e  ; 

Third — To  acquire  by  purchase,  bequest  or  donation, 
directly  or  indirectly,  holcl  in  perpetuity,  sell  and  convey 
such  property,  real  or  personal,  as  may  l)e  deemed  nec- 
essary by  the  proper  autiiorities  thereof,  to  carry  oat 
the  charitable  purposes  of  said  Grand  Lodges,  or  the 
subordinate  lodges  thereof;  or  for  the  establishment  of 
schools,  or  the  endowment  of  colleges,  hospitals  or  cem- 
eteries, in  said  Territory  ; 

Fourth — To  provide  for  the  indebtedness  of  said 
Grand  and  subordinate  lodges,  by  the  issuance  of  bonds, 
or  promissory  notes,  .under  the  seal  of  such  lodge,  and 
signed  by  the  board  of  trustees  thereof;  irromded^  \\\dX 
at  no  time  shall  the  indebtedness  of  any  Grand  or  sub- 
ordinate lodge,  by  the  issuance  of  such  bonds,  or  prom- 
issory notes,  exceed  the  sum  of  fifteen  hundred  dollars  ; 

Fifth — To  elect  or  appoint  according  to  the  respective 
regulations  and  customs,  not  less  than  three,  nor  more 
than  fifteen,  persons,  to  serve  as  trustees,  who  shall  have 
charge  of  all  real  and  personal  property  belonging  there- 
to, and  transact  all  business  relative  thereto  ; 

Sixth — And,  generally,  be  entitled  to  all  the  rights, 
privileges  and  immunities  usually  had  or  enjoyed  by 
such  corporations. 

Sec.  8.    The  corporate  powers  of  said  Grand  and  subor-  corporate 
dinate  lodges  shall  be  vested  in  a  board  of  trustees  elected  ^"^^5*^^^ 
or  appointed  as  provided  in    section  one  of  this  act ;  ^^oard  of 
said  board  being  subject  to  such  rules  and  regulations  as   ^'^'^  ^^ ' 
may  be  adopted  according  to  the  usages  and  customs  of 
-said  Orders,  for  the  government   of   said  beard  of  trus- 
tees.    They  shall  hold   office   until  their   successors  are 
-appointed  or  elected,  and  the  certificate  filed,as .provided 
in  section  four  of  this  act.     Vacancies  in  the  boaid  or 
trustees  shall  be  filled  as  provided  by  the  regulations  of 
said  Grand  or   subordinaie   lodges.     Said  trustees  shall 
give  such  bonds  as  n  aybe  r«  quired  of  them,  conditioned 
for  the  faithful  perf ormaf;ce  of  their  duties. 

Sec.  4.     Upon  the  election  or  appointment  of   trus-  certificate 

•11-       ^1  •  i.  >.'V.     \.         r  11       4--  ^^    elertion 

tees,  as  provided  m  tins  act,  a  certmcate  ot  sucli  election  to  be  given 
or  appointment  shall  be  executed  by  the  person  or  per-  ^o^trustees, 
sons  making  the  appointment,  or  the  judges  holding  the 
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election,  duly  acknowledged  before  a  competent  officer^ 
and  shall  be  filed  and  recorded  in  tlie  office  of  the  recor- 
der of  the  county  in  which  the  subordinate  lodge  is  sit- 
uated, or  in  the  case  of  the  Grand  Lodge,  in  the  office 
of  the  territorial  secretary.  Whenever  auy  subordinate 
lodge  hereby  incorporated,  shall  be  dissolved  by  its  own 
act,  or  the  forfeiture  of  its  charter,  according  to  the 
rules,  regulations,  constitution,  or  customs  of  the  Grand 
Lodge  to  which  it  is  subordinate,  the  property,  real  and 
personal,  belonging  to  said  subordinate  lodge,  shall  re- 
vert to  and  become  the  property  of  the  Grand  Lodge  of 
which  it  was  a  subordinate  lodge,  subject  to  the  condi- 
tions of  any  bequest  or  grant,  under  or  through  which 
said  subordinate  lodge  became  the  owner  of  said  prop- 
erty ;  provided,  that  all  just  and  equitable  indebtedness 
of  said  subordinate  lodge  shall  be  paid  before  said  rever- 
sion, and  that  the  said  Grand  Lodges  shall  not  be  liable 
for  any  indebtedness  of  their  subordinate  lodges. 
l^roBtees  8eo.  5.     It  shall  be  the  diity  of  the  said  boards  of 

trustees,  annuallv,  to  make  a  full  report  of  all  property, 
real  and  personal,  held  in  trust  by  them,  and  the  condi- 
tion of  the  corporation,  to  such  Grand  or  subordinate 
lodges ;  a  copy  of  which  shall  be  filed  in  the  office  in 
which  their  certificates  of  election  or  appointment  has 
been  filed,  with  an  affidavit  of  the  truth  of  said  reports. 
Sec.  6.  This  act  to  take  effect  and  be  in  force  from 
and  after  its  approval  by  the  governor. 


Approved  January  9.  1866. 


of. 


FOR  THE  RELIEF  OF  INSOLYEJSTT  DEBTORS? 
AND  THE  PEOTECTION  OF    CREDITORS. 


-ctf'o- 


£e  it  enacted  hy  the  Legislative  Asservibly  of  the' 
Territory  of  Idaho  as  follow^  • 


Section    1.  Insolvent  debtor  may  be  discharged,  how. 

2.  Petition  what  to  state. 

3.  Schedule  to  accompany  petition,  what  to  contain. 

4.  Oath  of  petitioner. 

'5.  Order  and  Certificate  of  judge. 

6.  What  property  to  be  set  aside. 

7.  Books,  etc.,  to  be  deposited  with  clerk. 

8.  Notice  to  issue, 

9.  Order  of  judge,  stay  of  proceedings,  exception. 

10.  Assignees  to  be  appointed. 

11.  Assignees  to  deposit  with  clerk  statement  of  deliberation. 

12.  Bond  of  assignees. 

13.  Petition  of  assignee  to  sell  property. 

14.  Assignee  to  deposit  funds.    Suits   prior    to  Burrsader  to  be 

transferred . 

15.  Dividends  declared,  duty  of  assignee. 

16.  To  ascertain  funds  on  hands,  motion  for. 

17.  Assignees  refusing,  etc.,  to  render  accounts,  daty  of  court. 

18.  If  creditors  refuse  to  attena  meeting,  proceedings  ;  exception  , 

19.  Pay  of  assignees. 

20.  Assignee  when  opposition  made  by  creditors. 

21.  Court  to  hear  proofs, 

22.  Fraud,  rigt  t  of  creditors  to  question. 

23.  Verdict  of  jury  for  fraud, effect  of. 

24.  In  case  no  fraud,  insolvent  to  be  discharged. 

25.  Insolvent  guilty  of  fraud,  penalty  for. 

26.  Discretion  of  judge  may  approve,  when. 

27.  Bankrupts  concealing  property,  what  deemed. 

28.  Fraudulent  conveyances,  effect  of. 
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Section    29.    Ibid. 

30.  When  debtors  denied  benefits  of  act. 

31.  Ibid. 

32.  False  schedule,  effect  of. 
38.     Must  apply  for  in  person . 

34.  Property  after  surrender    exempt  from   seizure  in   hands  o 

assignees. 

35.  Judge  to  appoint  attorneys  for  absent  creditors. 

3G.    Where  no  property  to  surrender,  etc.,  or  insufficient  to  pay 
debts,  proceedings  on. 

37,  Property  disclosed  in  schedule  to  be  delivered  to  assignee ;  re- 

lusal,  penalty  for, 

38.  Account  ol  assignees  to  be  verified  by  oath. 

Section  1.  Every  insolvent  debtor  may  be  discharg- 
ed from  his  debts,  as  hereinafter  provided,  upon  execut- 
ing an  assignment  of  all  his  property,  real  or  personal, or 
mixed,  for  the  benefit  of  all  his  creditors,  and  upon  com- 
pliance with  the  several  provisions  of  this  act ;  provided', 
said  assignment  shall  be  made  hoiia  fide  and  without 
fraud.  The  district  court  only  shall  have  jurisdiction  in 
the  subject  matter  herein  contained. 

Sec.  2.  Such  insolvent  debtor  shall  petition  the 
judge  having  jurisdiction  within  the  place  of  his  domi- 
cil,  or  usual  residence,  which  petition  shall  briefly  state 
the  circumstances  which  compel  him  to  surrender  his- 
property  to  his  creditors,  and  shall  conclude  with  a  pray- 
er to  make  a  cession  of  his  estate,  and  to  be  discharged 
from  his  debts,  in  pursuance  wdth  the  provisions  of  this 
act. 

Sec.  3.  The  debtor  shall  annex  to  said  petition  his 
schedule,  that  is  to  say,  a  summary  statement  of  his 
affairs,  with  a  list  of  losses  he  may  have  sustained,  giv- 
ing the  name  of  his  creditors  if  known,  the  amount  due 
to  each  creditor,  and  the  cause  and  nature  of  such  in- 
debtedness, and  when  it  accrued,  and  a  statement  of  any 
existing  judgment,  mortgage,  collateral  or  other  securi- 
ties for  the  payment  of  any  such  debt.  Said  schedule 
shall  also  contain  a  full,  complete  and  perfect  inventory 
of  all  his  property  real,  personal  and  mixed  of  all  causes 
in  action,  debts  due,  or  to  become  due,  and  all  moneys 
on  hand  of  such  insolvent ;  and  said  schedule 
shall  also  contain  a  full  statement  of  all  incumbrances 
existing  upon  the  property  of  the  insolvent.  The  said 
debtor  shall,  as  near  as  possible,  estimate  the  property 
by  him  surrendered,  and  set  forth  in  the  schedule  at  its 
true  cash  value. 

Sec.  4.  The  said  schedule  shall  be  signed  by  the 
debtor,  and  be  by  him  sworn  to  before  the  judge  having 
jurisdiction  of  failure,  in  the  following  words,  to-wit : 
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*'I,  A.  B,,  do,  in  the  presence  of  Almighty  God,  ti'Ulj^  and 
solenmy  sweal',  that  the  schedule  now  delivered  by  me  doth 
contain  a  full,  perfect  and  true  discovery  of  all  the  estate, 
real  and  personal,  and  mixed,  goods  and  effects  to  me  in 
any  way  belonging,  all  such  debts  as  are  to  me  owing,or  to 
any  person  or  persons  in  trust  for  me,  and  all  securities  and 
contracts  whereby  any  money  may  hereafter  become  paya- 
ble, or  any  benefit  or  advantage  accrue  to  me,  or  to  my  use, 
or  to  any  person  or  persons  in  trust  for  me ;  that  I  have  no 
lands,  money,  stock  or  estate,  reversion  or  expectancy,  be- 
sides that  set  forth  in  my  schedule  ;  that  I  have  in  no  in- 
stance created  or  acknowledged  a  debt  for  a  greater  sum 
than  I  honestly  and  truly  owed;  that  I  have  not  directly 
nor  indirectly  sold  or  otherwise  disposed  of  intrust  or  con- 
cealed, any  part  of  my  property,  efiects,  or  contracts  ;  that 
I  have  not  in  any  way  compounded  with  my  creditors, 
whereby  to  secure  the  same,  or  to  receive  or  to  expect  any 
profit  or  advantage  therefrom,  or  to  defraud  or  deceive  any 
creditor  to  whom  I  am  indebted  in  any  manner  whatsoever. 
So  help  me  God." 

Sec.  5.  The  judge  receiving  such  petition,  schedule 
and  affidavit,  shall  make  an  order  requiring  all  the  cred- 
itors of  such  insolvent,  except  mortgages  and  attaching 
creditors,  to  show  cause,  if  they  can,  why  an  assignment 
of  the  insolvent's  estate  should  not  be  made,  and  he  be 
discharged  from  his  debts  ;  said  schedule  being  signed 
and  sworn  to  by  the  petitioner,  the  judge  shall  certify 
the  same,  and  cause  it  to  be  tiled  in  the  office  of  the 
€lerk  of  the  court,  in  the  county  where  the  assignment 
was  made,  there  to  remain  for  the  information  of  the 
creditors. 

Sec.  6.  The  insolvent  debtor,  on  a  surrender  of  his 
property,  shall  include  and  set  forth  in  his  schedule,  his 
whole  estate,  and  all  such  property  as  may  be  by  law 
exempt  on  execution  from  seizure  and  forced  sale  ;  and 
it  shall  be  the  duty  of  the  judge  having  jurisdiction  of 
the  case,  to  exempt  and  set  apart,  for  the  use  and  bene- 
fit of  said  insolvent,  such  real  and  personal  property  as 
he  is  by  law  authorized  to  retain  to  his  own  use,  or  that 
of  his  family. 

Sec.  7.  The  insolvent  shall,  either  before  or  on  the 
day  appointed  for  the  meeting  of  the  creditors,  deh'ver 
to  the  court  all  the  commercial  or  other  books  he  may 
have  kept,  which  books  shall  be  deposited  in  the  clerk's 
office  of  said  court.  Said  insolvent  shall  also  deliver  to 
the  court  at  the  same  time,  all  vouchers,  notes,  bonds, 
bills,  securities,  or  other  evidences  of  debt,  in  any  man- 
ner relating  to,  or  having  any  bearing  upon,  or  connec- 
tion with,  the  property  surrendered  by  said  debtor,  and 
all  such  papers  or  securities  shall  be  deposited  in  the 
clerk's  office  of  said  court,  and  the  clerk  shall  hand  them 
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ovei'jtogether  with  the  books  of  the  insolvent,  to  the  as- 
signees who  may  be  appointed. 

Sec.  8.  The  judge  granting  the  order  for  the  meet- 
ing of  the  creditors,  shall  direct  the  clerk  of  the  court  to 
issue  a  notice  calling  the  creditors  of  the  insolvent  to  be 
and  appear  upon  a  specified  day.  not  less  than  thirty  nor 
more  than  forty  days  from  the  iirst  publication  of  said 
notice,  before  said  judge,  either  at  chambers  or  in  open 
court,  as  the  said  judge  shall  order,  to  show  cause  why 
the  prayer  of  the  alleged  insolvent  should  not  be  granted. 
Said  notice  shall  be  published  at  least  thirty  days  in  a 
newspaper  printed  in  the  county  in  which  the  application 
is  made,  if  there  be  one  ;  if  there  be  ncne,  then  in  a  news- 
paper printed  nearest  to  such  county. 

Sec.  9.  When  issuing  the  order  for  the  meeting  of  the 
creditors,the  judge  shall  order  that  all  proceedings  against 
the  debtor  shall  be  stayed,  except  proceedings  for  a  fore- 
closure of  a  mortgage  or  other  liens,  or  of  attachment 
creditors ;  provided^  however,  that  the  said  stav  of  pro- 
ceedings shall  not  prevent  the  judge  who  shall  have 
granted  it,  from  appointing  a  receiver  to  take  possession 
of  all  property  of  the  debtor  for  the  benefit  of  all  his 
creditors,  subject  to  the  rights  of  all  mortgagees,  attach- 
ing creditors  and  lien  holders,  whose  liens  are  perfected 
as  required  by  law,  if  one  or  more  of  his  creditors, 
his  agent  or  attorney  in  fact,  shall  apply  for  such  ap- 
pointment, and  swear  that  he  has  reason  to  believe,  and 
does  believe,  that  the  debtor  mav  avail  himself  of  the 
stay  of  proceedings  and  keep  his  property  from  his  cred- 
itors, if  no  cause  sufficient  in  the  judgment  of  the  court, 
shall  have  been  shown  why  the  debtor  should  not  have 
the  benefit  of  this  act,  and  shall  produce  satisfactory 
proof  of  the  facts  on  which  his  affidavit  is  founded. 

Sec.  10.  At  the  meeting  of  the  creditors,  the  said 
creditors  having  certified  on  oath  that  their  claims  are 
legitimate  and  true,  shall  proceed  to  the  appointment  of 
one  or  more  assignees,  not  exceeding  three.  In  ap- 
pointing assignees  the  opinion  of  the  majority  of  said 
creditors,  in  sums  or  in  claims,  shall  prevail.  At  such 
meeting  any  creditor  may  be  represented  by  his  duly 
authorized  agent  or  attorney  in  fact. 

Sec.  11.  AYhen  the  assignee,  or  assignees,  shall  have 
been  duly  appointed  in  the  meeting  of  the  creditors,  and 
the  surrender  of  the  property  shall  have  been  duly  ac- 
cepted of,  it  shall  be  the  duty  of  said  assignees  to  de- 
posit in  the  clerk's  office,  of  the  court  who  shall  have 
issued  the  order  for   a  call  of  the  creditors,  a  certified 
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statement  of  the  deliberations  of  said   creditors  on  the 
appointment  of  said  assignees. 

Sec.  VZ.  The  jndge  shall  require  from  the  assignees 
a  bond  with  one  or  more  good  and  sufficient  sureties,  on 
which  bond  the  parties  therein  shall  be  liable  jointly  and 
severally  for  the  amount  thereof,  conditioned  for  the 
faithful  performance  of  the  duties  devolving  upon  said 
assignees.  The  amount  of  such  bond  shall  be  deter- 
mined by  the  majority  of  creditors.  Should  not  the 
creditors  so  determine,  the  amount  of  said  bond  shall  be 
fixed  by  the  court  having  jurisdiction  of  the  failure. 

Sec.  13.  The  assignee  shall  apply  by  petition  to  the 
court,  who  shall  have  ordered  a  meeting  of  the  creditors, 
to  be  authorized  to  sell  at  public  auction,  and  to  the  best 
and  highest  bidder  for  cash,  all  the  insolvent  debtor's 
property,  of  whatsoever  nature  or  kind,  and  said  assignee 
shall  give  at  least  three  weeks  public  notice,  in  the  same 
manner  as  notice  for  the  meeting  of  creditors,  of  all 
sales  of  the  property  of  said  insolvent ;  giving  at  the 
same  time  a  full  description  of  the  property  to  be  dis- 
posed of ;  provided,  however,  that  if  any  of  the  property 
surrendei'ed  be  of  a  perishable  nature,  the  assignee  shall 
be  authorized  to  sell  the  same,  by  giving  at  least  seven 
days  notice  of  such  sale,  by  publication  of  notice  of  such 
sale,  as  in  sale  on  execution. 

Sec.  14.  The  assignees  shall  deposit  all  funds  belong- 
ing to  the  failure,  in  their  joint  names,  so  that  nothing 
can  be  drawn  without  the  consent  of  all.  Said  funds 
shall  remain  inviolable,  and  shall  never  be  loaned,  used 
or  mixed  with  the  personal  affairs  of  the  assignees  ;  and 
finally  the  said  assignees  shall  make  a  distribution  of  the 
proceeds  of  the  property  of  the  insolvent,  agreeable  to 
the  directions  of  the  court.  Said  assignees  may  sue  and 
be  sued,  either  as  plaintiffs  or  defendants,  in  everything 
which  respects  the  rights  and  actions  which  may  belong 
to  the  insolvent,  or  which  may  concern  the  mass  of  the 
creditors.  All  suits  brought  against  the  insolvent  ante- 
rior to  his  surrender  of  property,  before  the  courts  of 
other  counties,  shall  be  transferred  to  the  court  having 
jurisdiction  in  the  county  in  which  said  insolvent  shall 
nave  presented  his  schedule,  and  may  be  continued,  on 
motion  and  notice,  against  his  assignees,  except  suits  for 
foreclosure  of  mortgages  or  other  liens  and  of  attaching 
creditors. 

Sec.  15.  Whenever  a  dividend  shall  be  declared,  the 
assignee  shall  make  out  a  statement  containing  the 
names  of  the  several  creditors,  mentioning  the  sums 
which  are  due  them  respectively,  and  the  said  statement 
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shall  besides  contain  the  jpro  rata  sums  to  be  divi^^ed 
among  all  the  creditors.  Said  assignees  shall  deposit 
said  statement  in  the  clerk's  office  of  the  court,  who  shall 
order  that  notice  be  given  to  the  creditors  in  the  same 
manner  as  for  the  meeting,th'tt  they  show  cause, within  fif- 
teen days  next  following  the  publication,  why  the  said 
statement  should  not  b©  accepted,  and  the  distribution 
made  agreeable  to  its  contents- 

Sec.  16.  Two  or  more  creditors  may  at  any  time 
make  a  motion  to  know  if  the  assignees  have  funds  in 
their  hands,  and  the  said  assignees  shall  be  required  to 
present  their  accounts,  and  if  they  have  funds  they  shall 
distribute  them  without  delay. 

Sec.  17.  Should  the  assignees  refuse  or  neglect  to 
render  their  accounts,  as  required  by  the  preceding  sec- 
tion, or  to  pay  over  a  dividend,  when  they  shall  have,  in 
the  opinion  of  the  court,  sufficient  funds  for  that  pur- 
pose in  their  hands,  the  court  shall  immediately  discharge 
such  assignees  from  their  trust,  and  shall  have  power  to 
appoint  others  in  their  place.  The  assignees  so  dis- 
charged shall  deliver  to  those  appointed  by  the  court,  all 
the  funds,  property,  books,  vouch' ts  and  securities  be- 
longing to  the  msolvent,  without  charging  any  commis- 
sion or  expenses  thereon,  and  shall  also  be  condemned  to 
pay  to  the  new  assignees,  for  the  benefit  of  the  mass  of 
the  creditors,  twenty  per  cent,  in  addition  to  the  amount 
of  funds  in  their  hands. 

Sec.  !8.  If,  on  the  day  appointed  for  the  meeting, 
the  creditors,  although  duly  summoned,  do  not  attend, 
or  refuse  to  appoint  one  or  more  assignees,  it  shall  be 
lawful  for  the  judge,  before  whom  said  meeting  may 
take  place,  to  authorize  the  sheriff  of  the  county  to  re- 
ceive the  surrender  of  the  property  offered  by  the  debt- 
or and  to  perform  in  every  respect  the  functions  of 
assignee,  and  for  the  faithful  performance  of  said  trust 
he  shall  be  responsible  on  his  official  bond ;  providedj 
that  if  any  of  the  creditors  should  choose  to  take  that 
charge,  the  judge  shall  appoint  said  creditor  for  that  pur- 
pose, upon  said  vjreditor  giving  bond,  with  good  and  suf- 
ficient security,  proportioned  to  the  value  of  the  prop- 
erty, committed  to  his  charge. 

Sec.  19.  The  assignees,  collectively,  shall  be  entitled 
to  charge  and  receive  for  their  services,  to  wit :  Ten 
per  centum  upon  a  sum  not  exceeding  ten  thousand  dol- 
lars ;  eight  per  centum  on  sums  above  ten  thousand 
dollars,  and  not  exceeding  thirty  thousand  dollars ;  six 
per  centum  on  sums  above  thirty  thousand  dollars,  and 
not  exceeding  sixty  thousand  dollars ;  and  fonr  per  ccn- 


INSOLVENT   DEBTORS.  773 

turn  upon  all  sums  exceeding  sixty  thousand  dollars ;  jpi^o- 
vided^  that  said  commission  be  allowed  only  upon  such 
net  sums  of  money  as  shall  actually  come  to  their  hands 
or  be  distributed  by  them.  The  mass  of  creditors 
shall  in  no  manner  be  liable  for  fees  of  counsel  of  the 
insolvent  debtor  in  conducting  the  surrender  of  his 
property. 

Sec.  20.     That  in  case,  after  the  appointment  of  said  Assignee 
assignees,  any  one  of  the  creditors  of  the  insolvent  debt-  p(!Stion' 
or  should  deem  necessary  to  oppose  it,  on  the  ground  of  ^reduo^s 
some  fraud  having  been  committed  by  the  said  insolvent 
debtor,  or  if  the  appointment  not  having  been  legally 
made,  he  shall,  within  ten  days  next  following  the  ap 
pointment  of  said  ass^'gnees,  lay  before  the  court  which 
has  already  taken  cognizance  of  the  case,  his  written  op- 
position, statins^  specially  the  several  facts  of  nullity  of 
the    said    appointment,   or   of    fraud   by   him   alleged 
against   the   insolvent   debtor;    whereupon,   in    case  of 
accusation  of  fraud,  after  having  received  the  said  in 
solvent  debtor's  answer,  the  court  shall  order  a  jury  to 
be  summoned,  of  not  loss  than  six  men,  to  be  summoned 
in  the  same  manner  as  juries  are  summoned  in  the  dis- 
trict court,  for  the  purpose  ot  deciding  on  the  said  accu- 
sation. 

Sec.  21.     On  the  day,  or  at  the  term  appointen  in  such  Cf^ort  to 
order  or  any  subsequent  day  or  term,  the  court  shall  proofs, 
proceed  to  hear  the  proofs  and  allegations  of  the  parties ; 
and  before  any  other  proceedings  be  had,  shall  require 
proof    of    the   publication  'of    the    notice,  as   herein 
provided. 

Sec.  22.     Upon  such  accusation  of  fraud,  the  creditor  Fraud, 
who  shall  have  brought  the  same,  shall  have  the  right  to  crldu,or«  to 
interrogate  the  insolvent  debtor  on  oath,  and  put  to  him  ^i^'^^t^on, 
such  written  questions  as  to  the  state  of  his  affairs,  and 
the  several  transactions  in  which  he  may  have  been  en- 
gaged anterior  to  his  failure,  as  he  shall  think  proper  ; 
and  the  insolvent  shall  answer  in  writing  to  the  said  in- 
terrogatories, in  a  pertinent  and  distinct  manner,  and 
every  equivocal  answer  on  his  part   shall  be  construed 
against  him. 

Sec.  23.     If  the  jury  summoned  for  the  purpose  of  vernict   of 
deciding  on  the  accusation  of  fraud  brought  against  such  l?aud!^effect 
insolvent  debtor,  declare,  in  their  verdict,  that  said  in-  ^^• 
solvent  has  been  guilty  of  fraud,  the  said  debtor  shall 
forever  be  deprived  of  the  benefit  of  the  laws  pass^^d  for 
the  relief  of  insolvent  debtors  in  this  Territory. 

Sec.  24.     If  the  accusation  of  fraud  brought  against  Tn  case  no 
the  debtor  is  declared  to  be  ill-founded,  or  if  there  be  no  '^^^  ' 
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Opposition  to  the  surrender  of  his  property,  and  pro- 
vided said  surrender  has  been  made  according  to  the  pro- 
visions of  this  act,  said  debtor  sliall  be  released  and  fully 
discharged  from  any  and  all  debts  until  then  contracted, 
and  contracted  after  the  passage  of  this  act,  and  from 
any  judicial  proceeding  relative  to  the  same  ;  provided, 
always,  that  said  insolvent  debtor  shall  be  released  and 
discharged  only  from  such  debts  and  liabilities  as  he 
shall  have  set  forth  and  named  in  his  schedule. 

Sec.  25.  Any  insolvent  debtor  who  shall  be  found 
guilty  of  fraud,  as  aforesaid,  shall  forever  be  deemed  in- 
capable of  holding  any  otlice  of  trust  or  profit  under  the 
o^overnment  of  this  Teri'itorv  :  shall  morever  be  liable 
to  be  prosecuted  and  punished  as  a  perjurer,if  he  should 
be  convicted  of  having  foresworn  himself  in  any  of  the 
declarations  he  may  have  made,  agreeable  to  the  provis- 
isons  of  this  act ;  and,  if  convicted  of  fraud,  he  shall 
be  sentenced  by  the  court  to  suffer  imprisonment,  at 
hard  labor,  in  the  territorial  pnson,  for  a  term  not  less 
than  six  months  nor  more  than  two  years. 

Sec.  26.  If  tlie  judge  before  whom  the  accusation 
of  fraud  is  brought  or  an  opposition  to  the  appointment 
of  assignees  is  made,  thinks  that  the  interests  of  the 
mass  of  creditors  of  the  insolvent  may  snifer  by  a  delay 
of  the  approval  of  the  appointment  of  the  assignees,  it 
shall  be  lawful  for  said  judge,  all  opposition  notwith- 
standing, to  approve  previously  the  said  appointment, 
if  he  finds  it  has  been  made  agreeable  to  law. 

Sec.  27.  That  all  persons  shall  be  considered  as 
fraudulent  bankrupts  w4io  chall  be  convicted  of  having 
concealed  their  property  with  the  intention  to  keep  it 
from  their  creditors,  as  also  those  who  shall  be  convicted 
of  having  concealed  or  altered  their  books  or  papers 
with  the  same  intention. 

Sec.  28.  That  every  insolvent  debtor  shall  also  be 
considered  as  a  f  radulent  bankrupt  who  shall  be  convict- 
ed of  having  passed  sham  deeds  for  the  purpose  of  con- 
veying the  whole,  or  any  part  of  his  property,  and  de- 
priving his  creditors  thereof ;  or  of  having  knowingly 
omitted  to  declare  any  of  his  property,  rights  or  claims, 
in  his  schedule  ;  or  of  haviiig  purloined  his  books,  or 
any  of  them ;  or  of  having  altered,  changed,  or  made 
them  anew,  to  an  intent  to  defraud  his  creditors  ;  or  of 
having  alienated,  mortgaged  or  pledged  any  of  his 
property ;  or  of  having  committed  any  other  kind  of 
fraud  to  the  prejudice  of  his  creditors.  , 

Sec.  21).  If  any  debtor  shall  be  convicted  of  having, 
at  any  time  within  three  months  next  preceding  his  fail- 
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nre,  sold,  engaged  or  mortgaged  any  of  his  goods  and 
effects,  or  of  having  otherwise  assigned,  transferred  or 
disposed  of  the  same,  or  any  part  thereof,  or  confessed 
judgment  in  order  to  give  a  preference  to  one  or  more 
of  his  creditors  over  the  others,  wliereby  to  receive  any 
advantage  in  anticipation  of  his  faihire,  to  the  prejudice 
of  his  creditors,  he  shall  be  debarred  the  benefit  of  this 
act. 

Sec.  30.  All  insolvent  debtors  owing,  or  accountable 
in  any  manner  for  public  funds  or  property  of  whatever 
nature  or  kind ;  all  unfaithful  depositories ;  all  such  as 
refuse  or  neglect  to  pay  up  all  funds  received  by  them  as 
bankers,  brokers,  commission  merchants;  or  for  money, 
goods  or  effects  received  by  them  in  a  liduciary  capacity, 
shall  be  <Jenied  the  benefits  of  this  act. 

Sec.  31.  If,  after  the  presentation  of  his  petition, 
the  insolvent  shall  selK  or  in  any  manner  transfer  or  as- 
sign any  of  his  property ;  or  collect  any  debts  due  liim, 
and  shall  not  give  a  just  and  correct  account  of  the 
property  so  sold  or  transferred,  and  the  moneys  so  col- 
lected, and  pay  the  same  over  to  the  assignees,  within 
ten  days  of  their  appointment,  said  debtor  shall  not  re- 
ceive the  benefit  of  this  act. 

Sec.  32.  Whenever  any  insolvent  debtor  has  had 
the  benefit  of  this  act,  if  thereafter,  at  any  time,  it  is 
made  to  appear  that  lie  has  concealed  any  part  of  ids 
property  or  estate,  or  given  a  false  schedule,  or  commit- 
ted any  fraud  under  the  provisions  of  this  act,  it  is 
hereby  declared  that  he  has  forfeited  all  benefit  and 
advantage  which  he  w^ould  otherwise  have  had  by  virtue 
of  this  act,  and  he  cannot  avail  himself  of  any  of  its 
provisions  in  bar  to  any  claim  tliat  may  be  instituted 
against  him. 

Sec.  33.  No  person  can  apply  for,  or  receive  the 
benefit  of,  this  act,  throuo^h  an  agent  or  attorney  in  fact. 

Sec.  34.  From  and  after  the  surrender  of  the  prop- 
erty of  the  insolvent  debtor,  all  property  of  such  insol- 
vent debtor  shall  be  fully  vested  in  his  assignee  or  as- 
signees, for  the  benefit  of  his  creditors,  and  shall  not  be 
liable  to  be  seized,  attached,  taken  or  levied  upon,  bv 
virtue  of  any  execution  issued  against  the  property  of 
said  insolvent,  and  the  assignees  who  may  be  appointed 
shall  take  possesion  of,  and  be  entitled  to  claim  and  recov- 
er, all  the  said  property,  and  to  administer  and  sell  tlie 
same  as  herein  provided  ;  subject,  however,  to  the  rights 
of  mortgagees,  lien-holders,  and  prior  attaching  credi- 
tors, w^hose  prior  rights  shall  in  nowise  be  affected  by 
:^he  provisions  of  this  act. 
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Sec.  35.  If  there  b.e  any  creditors  residing  without 
the  limits  of  this  Territory,*  the  judge  shall  appoint  an 
attorney  to  represent  them,  but  the  fees  of  said  attorney 
shall  in  no  case  be  paid  by  the  mass  of  the  creditors^ 
but  shall  be  levied  on  the  amount  of  the  sums  which 
shall  be  recovered  for  the  account  of  such  non-resident 
creditors,  at  the  rate  of  ten  per  centum;  provided^  that 
in  no  case  shall  the  whole  fees  be  allowed  to  counsel  ap- 
pointed on  behalf  of  said  creditors  exceed  the  sum  of 
three  hundred  and  fifty  (350)  dollars. 

Sec  36.  In  case  the  debtor  who  applies  for  the  ben- 
efit of  this  act  should  have  no  property  to  surrender  lo^ 
his  creditors,  or  if  the  appraised  value  of  the  property 
exhibited  in  his  schedule  should  not  amount  to  more 
than  one-third  of  his  debts,  in  case  he  should  already 
have  received  the  benefit  of  this  act  during  the  year 
next  preceding,  the  judge  before  whom  application  is 
made  shall  not  admit  him  to  the  benefit  of  this  law,  un- 
less it  be  proven  to  the  said  .]udge  by  affidavit,  sworn 
and  subscribed  to  by  two  creditable  and  disinterested 
witnesses,  that  the  debtor  has  really  experienced  the 
los:es  by  him  stated,  and  that  the  said  losses  may  have 
reduced  him  to  the  situation  in  which  he  finds  himself ; 
provided^  all  legal  mortgages  and  Wen^hona  fide  existing 
on  such  property,  at  the  time  of  the  sui-render  as  afore- 
said, shall  remain  good  and  valid,  and  may  be  enforced 
in  the  same  manner  as  though  such  no  surrender  had 
been  made. 

Sec.  37.  All  the  goods,  titles  and  claims  which  the 
insolvent  debtor  shall  have  disclosed  in  his  fchedule, 
shall  be  delivered  up  to  the  assignees,  as  soon  as  they 
shall  have  been  appointed  ;  and  in  case  the  debtor  should 
refuse  to  deliver  up  the  goods,  titles,  effects,  or  estate  in 
his  possession, the  judge  shall  oblige  to  that  delivery,either 
by  ordering  the  sheriff  to  seize  the  said  property,  to  be 
by  him  delivered  up  to  the  assignees,  or  causing  said  in- 
solvent to  be  imprisoned  until  the  said  delivery  shall  be 
effected. 

Sec.  38.  The  assignee  or  assignees  appointed  under  this 
act,shall  make  a  true  account  of  all  disbursements  made 
by  them  in  discharo^e  of  their  duties  as  assignee  or  assigne& 
which  shall  be  verified  by  the  oath  of  such  aspignee  or  as- 
signees and  shall  deliver  the  same  to  the  judge  having  jur- 
isdiction of  the  subject  matter,and  such  judge  shalhin  writ- 
ing,certify  such  part  or  parts  of  the  same  as  he  shall  deem 
to  be  just  and  necessarily  expended  by  said  assignee  or  as- 
assignees  in  the  discharge  of  their  duty,  which  amount,  Sq 
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?illowed,shall  be  paid  out  of  the  property  of  such  insolvent 
debtor. 

Sec.  39.  Xo  assignment  of  any  insolvent  debtor, 
otherwise  than  is  provided  in  this  act,  shall  be  legal  or 
binding  upon  creditors. 

Sec.  40.     This   act   shall   take  effect  and  be  in  force 
from  and  after  its  approval  by  the  governor. 


AFPRoyED  January  11,  1866.' 


m 


EELATING  TO  THE  DISCOVERY  OF  GOLD 
AND  SILVER  QUARTZ  LODES;  AND  OF  THE 
MANNER  OF  THEIR  LOCATION. 


—CC^D- 


Be  it  enacted  hy  the  Legislative  Assembly  of  the- 
Territory  of  Idaho  as  follows : 

8ECIT0N    1.  Discovery,  right  ol. 

2.  What  constitutes  claim,  etc. 

3.  Location  of,  how  to  be  deflned, 

4.  Two  or  more  persons  may  join  in  locating. 

5.  Claim  to  be  recorded,  where  and  how, 

6.  Quartz  claims  when  considered  real  estate. 

7.  Conveyance  of.  how  made. 

8.  Notice>»,  penal^  for  destroyincf. 

9.  Testimony  relative  to,  how  perpetuated. 
10  Tunnel  what  constitutes  claim. 

11-  Location,  no  w  madu. 

12.  To  be  recorded. 

IS.  Labor,  "/'  '""intto  perform  hoAV  much. 

14.  itepmling  cliu.^e. 

Section  1.  Tuai:  any  pers'-^.  or  persons  wlio  may  here-  niscovery, 
after  discover  any  quartz  len  i  or  lode,  ^lial'  be  entitled  '■'^''"'  "^-  ' 
to  one  claim  thereon,  by  rliht  of  diecovery,  and  one 
claim  each  by  right  of  location  ;  provided,  that  no  per- 
son  shall   be  entitled  to   hold  more  than  one  claim  by 
right  of  location  on  any  one  lead   or  lode,  and  that  no 
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person  be  entitled,  or  have  the  right  to  locate,  or  to  hold 
by  location,  or  to  have  recorded,  any  claim  or  claims,  on 
any  lead  or  lode,  unless  he  be  a  resident  or  inhabitant 
of  this  Territory. 

Sec.  2.  That  any  cjuartz  claim  shall  consist  of  two 
hundred  feet  in  leno^th,  along  the  lead  or  lode,  by  one 
hundred  feet  in  width,  being  fifty  feet  on  each  side  of 
said  lead  or  lode,  covering  and  including  all  dips,  spars 
and  angles  within  the  bounds  of  said  clahn;  and  also, 
the  right  of  drainage,  tunneling,  and  such  other  priv- 
ileges as  may  be  necessary  to  the  working  of  said  claim  ; 
])rodided^  that  nothing  in  this  act  shall  be  so  construed 
as  to  give  any  claiiDant,  or  claimants,  any  right  to  any 
separate  or  distinct  lodes,  other  than  the  one  claimed, 
running  the  width  of  said  claim,  or  to  obstruct  any  sub- 
sequent claimants  in  working  and  improving  such  dis- 
tinct ledge ;  and  the  center  of  the  ground  between  such 
ledges  shall  be  the  dividing  line  between  such  claimants. 

Sec.  3.  The  locator,  or  locators,  of  any  quartz  claim 
or  claims,  on  any  lead  or  lode,  shall,  at  the  time  of  loca- 
ting said  claim  or  claims,  place  a  substantial  stake,  not 
less  than  three  inches  in  diameter,  at  each  end  of  the 
claim  so  located  ;  promded^  that  where  two  or  more 
claims  are  located  together,  and  recorded  in  one  notice, 
tlien  the  aforesaid  stakes  shall  be  placed  at  each  end  of 
the  claim  so  located  in  ohe  notice.  On  said  stake  at  each 
end  of  said  claim  or  claims,  shall  be  placed  a  notice  in 
writing,  and  said  notice  shall  contain  the  date  ot  the  lo- 
cation of  said  claim  or  claims,  the  name  or  names  of  the 
locator  or  locators,  the  name  of  the  lead  or  lode  on 
which  said  claim  or  claims  are  located,  the  number 
of  feet  so  claimed,  by  each  of  said  locators, 
the  distance  to  the  nearest  end  of  said  claim 
or  claims  from  the  discovery  stake ;  the  direction, 
as  nearly  as  possible,  from  the  discovery  stake,  and  the 
direction  said  claim  or  claims  extend  in,  as  nearly  as  may 
be,  from  the  point  designated  at  its,  or  their,  commence- 
ment ;  and  where  more  than  one  person  join  in  one  no- 
tice in  locating  said  claims,  shall  state  the  actual  number 
of  feet  claimed  and  the  portion  of  the  ground,  so  claim- 
ed by  each  person  so  locating. 

Sec.  4:.  Two  or  more  persons  may  locate  or  take 
claims  together  in  a  body,  by  joining  in  a  notice  specify- 
ing the  number  of  claims  so  located,  and  the  name  of 
each  person  so  joining  in  such  location,  being  written 
under  the  notice;  but  the  claims  so  located  shall  not 
exceed  two  hundred  feet  for  each  person  so  locating; 
and  said  claims  shall,  on  said  notice,  be  numbered  and 
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<3e'=ii^iiated  as  segregated  claitus,  and  shall  designate  the 
position  of  the  said  segregated  ground  in  said  claims,  so 
located,  in  one  notice,  including,  when  necessary,  a  dis- 
covery claim,  except  where  it  may  be  necessary  to  in- 
clude a  claim  by  right  of  disco v'ery,  and  the  notice  shall 
then  state  in  wdiose  name  or  name-s  said  discovery  claim 
is  located.  Persons  so  joining  in  one  notice  shall  be 
considered  as  tenants  in  common,  so  soon  as  the  work 
hereinafter  required  to  be  done  shall  be  fully  finished 
and  performed.  The  work  hereinafter  required  to  be 
performed  on  a  quartz  claim,  to  entitle  the  locator  or 
his  assigns  to  hold  the  same  as  real  estate,  may  be  per- 
formed on  any  one  of  the  claims  so  held  under  one  no- 
tice ;  promded^  it  be  equal  in  value  to  one  hundred  dol- 
lars for  each  and  every  two  hundred  feet  held  under  one 
notice,  including  the  discovery  claim;  but  when  any 
claims  have  been  located  by  two  or  more  persons,  in  one 
notice,  so  soon  as  the  work  as  required  by  this  act,  has 
been  performed  on  said  claim  or  claims,  to-wit :  one 
hundred  dollars  worth  of  work  for  each  and  every  two 
bundled  feet  included  in  the  notice  locating  said  claims, 
the  said  claimants  shall  be  deemed  tenants  in  common, 
and  shall  be  subject  to  all  the  rights,  privileges  and  ben- 
efits, responsibilities  and  liabilities,  of  tenants  in  common. 

S^c.  5.  All  claims  shall  be  recorded  in  the  recor-  ciaim  to  be 
der's  office  of  the  county  in  which  such  lead  or  lode  shall  ^^iere  ^^nd 
be  discovered,  by  filing  with  the  recorder  a  copy  of  the  i^o^, 
notice  placed  on  the  ledge  or  lode,  or  a  similar  notice, 
containing  the  name  of  tlie  ledge  or  lode,  the  name  or 
names  of  the  locators,  the  number  of  feet  claimed,  the 
date  of  location,  the  directicwi  in  which  the  ledge  or  lode 
runs,  the  district  and  county  in  which  the  ledge  or  lode 
may  be,  and  the  general  distance  and  direction  from 
some  known  or  initial  points,  and  any  other  fact  or  state- 
ment by  Vvdiich  the  ledge  may  be  identified,  known  or 
found.  Said  notice  shall  be  filed  within  ten  days  after 
the  location  of  any  claim,  or  claims,  on  any  ledge  or 
lode,and  the  person  or  persons  named  in  the  notice,  shall, 
each  one  for  himself,  and  not  one  for  the  other,  within 
three  days  after  filing  the  notice,  appear  in  person 
at  the  recorder's  office,and  authorize  the  recording  of  the 
same,in  their  name  or  names;  and  no  record  shall  be  legal 
or  valid  without  the  personal  appearance  of  the  person 
or  persons  named  in  the  notice.  At  the  recorder's  of- 
fice, the  recorder  shall  record  the  same,  in  a  book  kept 
for  that  purpose,  and  called  the  book  of  quartz  claims, 
to  which  there  shall  be  complete  and  full  duplicate  in- 
dex kept  by  the  recorder,  and  the   recorder  shall  be  en- 
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titled  to  receive  a  fee  of  twentj-fire  cents  for  filing 
each  notice,  one  dollar  for  each  quartz  claim  recorded, 
and  twentj-iive  cents  for  indexing  each  name  in  notice 
recorded,  with  the  name  or  names  thereon,  p?'ovidedf 
that  if  said  lead  or  lode  be  more  than  thirty  miles  from 
the  county  seat  of  said  county,  then  the  time  for  record- 
ing the  same  may  extend  to  fifteen  days.  And  all  per- 
sons recording  any  claim,  or  claims,  shall  take  an  oath 
before  the  recorder  of  said  county,  that  said  claim,  or 
claims,  have  not  been  heretofore  located  according  to 
law,  or,  if  so  located,  that  the  said  claim,  or  claims,  have 
been  abandoned,  or  forfeited  by  non-fulfillment  of  the 
provisions  of  this  act. 

ISec.  6.  Quartz  claims  located  and  recorded  in  accord- 
ance with  the  Drovisions  of  this  act,  shall  entitle  the 
person  or  persons  so  locating  and  recording,  to  hold  the 
same  as  real  estate,  to  the  use  of  himself,  his  heirs  and 
assigns,  provided,  that  within  one  year  from  and  after 
the  date  of  recording,  he  or  they  shall  cause  to  be  per- 
formed, one  hundred  dollars  worth  of  work  for  each  and 
every  claim  of  two  hundred  feet  of  said  lead  or  lode, 
said  work  to  consist  of  the  following :  The  stripping 
the  lead  or  lode,  sinking  of  shafts,  excavating  of  tunnels, 
obtaining  machinery,  and  repairing  material  for  w^ork- 
ing  said  lead  or  lode  in  good  faith. 

Sec.  7.  Conveyances  of  quartz  claims  shall  require 
the  same  formalities,  and  shall  be  subject  to  the  same 
rules  of  construction,  as  the  transfer  and  conveyance 
of  real  estate. 

Sec.  8.  Any  person  or  persons  who  shall  wilfully 
and  maliciously  tear  down  or  destroy  any  notice  posted 
on  quartz  claims,  or  tear  up  or  destroy  any  stakes  mark- 
ing quartz  claims,  shall,  upon  conviction  thereof,  be 
deemed  guilty  of  a  misdemeanor,  and  shall  be  fined  in 
any  sum  not  less  than  twenty-five  dollars,  or  not  exceed- 
ing one  hundred  dollars,  or  by  not  less  than  thirty  days, 
nor  more  than  six  months  imprisonment  in  the  county 
jail,  or  by  both  such  fine  and  imprisonment,  and  all  jus- 
tices of  the  peace,  in  their  respective  counties,  shall  have 
jurisdiction  of  such  offenses. 

Sec.  9.  Any  person  or  persons  desiring  to  preserve 
and  perpetuate  testimony,  as  to  the  sufl^icieney  of  the 
amount  of  work  done  on  any  claim  or  claim s^  to  entitle 
him  or  them  to  hold  them  as  real  estate,  according-  to 
the  provisions  of  section  six  of  this  act,  may  t^ke  two 
disinterested  persons  to  view  such  work,  who  shall  care* 
fully  examine  the  same,  immediately  after  which  they 
shall  go  before  the  county  recorder,  or  other  officer  by 
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law  authorized  to  administer  oaths  in  the  county,  and 
take  and  subscribe  an  atiidadit  co:i':'':iing,  iirst,  a  des- 
"Cription  of  the  location  of  tiie  claiiu  or  claims  on  whicli 
the  work  is  performed,  the  character  and  value  of  such 
work,  and  the  date  when  they  received  the  same,  which 
•affidavit  shall  be  tiled  by  the  county  recorder,  and  care 
fully  pi'eserved.  Such  affidavits,  or  certilied  copy  of  the 
«ame,  under  the  certificate  of  the  county  recorder,  who 
has  the  the  custody  of  tlie  original  affidavit  or  affidavits, 
shall,  in  any  court  of  this  Territory,  be  prima  facie 
evidence  of  the  character  and  amount  of  labor  perform- 
ed on  the  claim  or  claims  which  are  described  in  such 
affidavit  or  affidavits.  The  recorder  shall  receive  a  fee 
of  fifty  cents  for  filing  and  preserving  the  affidavits  re- 
quired by  this  action. 

Sec.  10.     Any  person  or  persons  who  vaay  desire  to  '?'^"!''^.\ 
run  a  tunnel  into  any  hill   or  mountain,  for  the  purpose  aUr  ti ' 
of  discovering  or  working  mineral  bearing  quartz  leads,  ^""^" 
or  lodes,  shall  be  entitled  to  hold  five  hundred  feet  each 
way  from  the  line  of  the  tunnel,  on   every  lead  or  lode 
so  discovered  ;  j/rovided,  the  said  lode  has  not  been  pre- 
viously claimed  and  held  according  to  law ;  and  said  per- 
son or  person  shall  also  be  entitled  to  hold  three  hun- 
dred feet  square  at  the  entrance  or  entrances  of  said 
tunnel  or  tunnels  for  building,  deepening,  or  other  nec- 
essary purposes  ;  provided^  further,  that  nothing  in  this 
act  shall  be  so  construed  as  to  invalidate  the  vested  rights 
of  other  persons. 

Sec.  11.     The  manner  of  locating  tunnels  shall  be  by  Location 
posting  a  notice  or  notices  at  the  entrance  or  entrances  ^ow  made, 
of  the  tunnel,  describing  the  line  of  the  tunnel  and  of 
the  dumping  ground,  which  notice  shall  be  signed  by  all 
the     parties    interested,   stating  the  interest    of    each 
person. 

Sec.  12.     A  copy  of  said  notice  shall  be  recorded  in  to   be  re- 
the  office  of  the  county  recorder   within   ten  days  from  ^"^^^'^■ 
the  time  of  location,  and  the  recorder  shall  receive  two 
dollars  for  recording  said  notice. 

Sec.  13,     The    parties    claiminsj    any   tunnel    shall,  L^^^^of. 

.^,  .  c  i.u       i.'  x-    1         j'  X-  claimant  lo 

withm  one  year  trom  the  time  ot  location,  perform,  or  perform 
cause  to  be  performed,  five  hundred  dollars  worth  of  ^"^  ^"^^* 
labor  on  said  tunnel ;  and  when  a  quartz  lead  or  lode, 
belonging  to  such  tunnel  company,  shall  be  struck,  it 
shall  become  real  estate,  and  any  person  or  persons  in- 
terested in  any  tunnel  who  shall  fail  to  perform  his  or 
their  proportion  of  the  labor  required  by  this  act,  within 
the  time  specified,  shall  forfeit  all  his  or  their  rights  in 
said    tunnel ;    and    those  wdio  do  perform  their  ])ortion 
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of  said  labor  in  the  required  time,  shall  acquire  all  the 
rights  of  such  delinquent  parties,  and  shall  proceed  im- 
mediately to  perform  the  requisite  amount  of  labor,  and 
any  tunnel  site  becoming  vacant  by  non-fulfiliment  of 
the  law,  shall  not  be  subject  to  re-location  by  the  same 
parties. 
Repealing  Sec.  14.  That  an  act,  entitled  "  An  act  relating  to 
clause.  i]^Q  discovery  of  gold  and  silver  bearing  quartz  ledges, 
and  of  the  manner  of  their  location,"  approver)  Decem- 
thirteenth,  A.  D.,  eighteen  hundred  and  sixty-four,  and 
all  other  acts,  or  sections  of  acts,  in  confiiet  with  this 
act,  be  and  the  same  are  hereby  repealed. 

Sec.   15.     This  act  to  take  effect  and  be  in  force  from 
aad  after  its  approval  by  the  governor. 


AFFnoYEjyJaiiuari/  12,  1866. 


TO  PEOYIDE  FOR  KEEPING  UP  AIS'D  MAIN- 
TAINING THE  TELIRITOIUAL  LAW  LIBRARY 
OF  IDAHO,  AND  FOR  EXPENSE  THEREOF. 


-'ijOi- 


Be  it  enacted  hy  the   Legislative  ^Assembly  of  the 
Territory  of  Idaho  as  follows  : 


Section  1.  The  sum  of  one  hundred  and  fifty  dol- 
lars is  hereby  appropriated  anmially,  to  be  expended  by 
the  judges  of  the  supreme  court  of  Idaho,  for  the  pur- 
pose of  purchasing  new  and  valuable  editions  of  law 
reports  and  the  text  books  in  the  law  for  the  use  of  the 
territorial  library  of  Idaho,  and  for  the  payment  of 
postage  and.expressage  on  the  same. 

Sec.  2.  The  controller  is  hereby  authorized  to  draw 
his  warrant  or  warrants  in  such  sums  as  shall  be  speci- 
lied  in  tlie  order  of  the  judges  of  the  supreme  court,or 
any  one  of  them  for  the  cost  or  price  of  such  law  book 
or  books  as  they  shall  order  to  be  purchased  for  the  use 
of  tlie  territorial  law  library  ;  jjrovided^  that  the  sum 
shall  not  exceed  in  any  one  year  the  amount  of  one 
hundred  and  fifty  dollars. 

Sec.  3.  The  territorial  librarian  shall  place  such 
books  as  are  purchased  under  this  act  in  the  territorial 
law  library,  and  shall  not  permit  such  book  or  books  to 
be  taken  out  of  the  territorial  law  library  except  for  the 
use  of  the  judges  of  the  supreme  or  district  court,  and 
for  use  in  the  courts  during  trials. 

Sec.  4.  This  act  shall  take  effect  and  be  in  force 
from  and  after  its  passage. 

Approved  January  15,  1875. 


COKCEENING    PERSONS    IN  CUSTODY  ANI> 
UNDER  SEXTENCE  OF  IMPRISONMENT 


~zco- 


B&  it  enacted  by  the  Legislative  Assev%hly  of  the 
Territory  of  Idaho  as  follows : 


Convicts 
maj'  be  hir» 
ed  for  laber. 


Persons 
hiring, 
powers  and 
responsi- 
bilities ot. 


Order  and 
delivery    of 

f)eri*on9  for 
abor. 


Chain  gang' 
r€p»^aled . 


Section    1,  Convicts  may  be  hired  for  labor. 

2.  Convicts  hiring,  power?'  and  responsibilities  of. 

f<.  Order  and  delivery  of  prisoners  for  labor. 

4*  Chain  gang  repealed. 

Section  1.  The  board  of  commissioners  in  each 
county  shall  have  power  and  are  hereby  authorized  to 
cause  persons  confined  in  the  countj^  jail  under  sentence 
of  imprisonment  to  labor  upon  any  public  or  private 
work,  the  county  receiving  the  benelit  of  the  hire  or 
labor. 

Sec.  2.  The  persons  in  whose  charge  the  prisoners 
shall  be  placed  by  the  board  of  commissioners  shall  have 
in  regard  to  such  prisoners  while  in  their  custody,  all 
the  powers  of  jailors,  and  shall  be  subject  to  the  same 
responsibilities,  and  be  in  like  manner  amenable  to  the 
grand  jury. 

Sec  3.  Upon  the  presentation  of  a  written  order 
from  the  board  of  county  commissioners,  signed  by  the 
members  of  such  board  or  by  their  president,  it  shall  be 
the  duty  of  all  sheriffs  and  their  deputies,  jailors  and 
others  having  the  custody  of  such  prisoners  to  deliver 
the  same  into  the  charge  of  the  person  or  persons  in  said 
order  named  and  authorized  to  receive  them. 

Sec.  4.     That  the  act  entitled   "  An  act  to  authorize 
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and  empower  the  sheriffs  of  Boise  and  Ada  counties  to 
Cii.pluy  tlie  prisoners  in  the  Boise  and  Ada  county 
jails,  and  so  form  the  same  prisoners  into  a  chain 
gang,"  approved  January  12th,  A.  D.,  1866,  be  and 
the  same  is  hereby  repealed. 

Sec.  5.     This  act  shall  take  effect  in  thirty  days  after 
its  passage. 


Approved  January  4,  1869. 


TO  PEOYIDE  FOR  THE  KEEPING  AND 
ACCOMMODATION  OF  TERKITORIAL  PRIS- 
ONERS. 


-zo^- 


Section   1.  U.  S.  penitentiary  to  be  territorial  prison. 

2.  Territorial  prisoeers,  contract  for  keeping. 

3.  Amendment.    Approved  January  8,  1873. 

4.  To  who  prisoners  delivered.    Fees  of  cffl2er. 

5.  Governor  to  have  prisoners  transferred. 

Section  1.     That   the  penitentiary  building   erected  u.  s.  peni- 
by  the  United  States,  in  the  county  of  Ada,  in  the  Ter-  br^Sito^ 
ritory  of  Idaho,  be  and  the  same  is  hereby  declared  to  "^'^^^  prison, 
be  the  general  penitentiary  and  territorial  prison  of  the 
Territory  of  Idaho,  wherein  shall  be  confined  for  refor- 
mation and  punishment,  and  employed  at  hard  labor,  all 
offenders  who  have  been,  or  shall  hereafter  be  convicted 
and  sentenced  according  to  law,  to  imprisonment  at  hard 
labor  in  the  territorial  prison. 
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Territorial 
prisoners, 
contract  for 
Jceeping, 


Amend- 
ment .    Ap- 
proved 
January   8, 
1873. 


To  whom 
prisoners 
delivered 
fees  of    of- 
ficer. 


Governor 
to  have 
prisoners 
transferred. 


Sec.  2.  And,  whereas,  by  the  laws  of  the  United 
States,  the  said  penitentiary  is  placed  in  charge  of  the 
United  States  authorities,  and  provision  is  made  where- 
by persons  offending  against  the  laws  of  the  Territory 
may  be  confined  therein  at  the  expense  of  the  Teri-itory, 
therefore,  it  is  hereby  the  duty  of  the  governor  of  this 
Territory  to  contract  and  arrange  to  and  with  the  United 
States,  for  the  reception  and  keeping  of  all  territorial 
prisoners. 

Sec.  3.  It  shall  be  the  duty  of  the  governor,  at  the 
close  of  each  month,  to  certify  to  the  territorial  con- 
troller the  sum  due  the  United  States,  in  currency,  for 
the  keeping,  boarding,  clothing,  washing  and  medical 
attendance  of  the  territorial  prisoners  for  such  month, 
according  to  contract,  and  the  controller,  upon  said  cer- 
tilicate  and  order  of  the  governor,  shall  draw  a  warrant 
upon  the  prison  fund  in  favor  of  the  United  States 
marshal  for  the  district  of  Idaho,  for  a  sum  sufficient  to 
pay  said  contract  price  in  currency,  said  warrant  m  each 
case  to  be  regulated  by  the  current  market  value  of 
prison  fund  warrants;  provided^  tlmt  in  no  case  shall' 
the  value  of  such  ^varrants  be  rated  at  a  sum  less  than 
seventy  cents  to  the  dollar. 

Sec.  4.  All  persons  sentenced  to  imprisonment  in 
the  territorial  prison  shall  be  delivered  by  the  sheriff  of 
the  proper  county,  or  his  deputy,  to  the  person  in  charge 
of  said  prison,  and  the  officers  delivering  such  prisoners 
shall  be  entitled  to  receive  the  following  fees  for  such 
services,  and  no  more,  to-wit :  for  conveying,  guard- 
ing, and  boarding  one  prisoner,  eighty  cents  per  mile, 
and  for  each  additional  prisoner,  lifty  cents  per  mile, 
and  it  shall  be  the  duty  of  the  controller  to  audit  all  of 
said  accounts,  and  draw  his  warrant  upon  the  territorial 
prison  fund  for  the  amount. 

Sec.  5.  It  shall  be  the  duty  of  the  governor  to  have 
all  territorial  prisoners,  now  confined  in  the  Boise  county 
jail,  transferred  to  said  penitentiary  so  soon  as  the  prison 
is  ready  for  their  reception. 

Sec.  5.  All  territorial  prisoners  now  in  Boise  county 
jail  shall  there  remain  under  such  rules  as  the  legislature 
may  provide,  until  their  removal  in  accordance  with  the 
provisions  of  this  act. 

Sec.  7.  From  and  after  the  removal  of  the  territo- 
rial convicts  from  Boise  county  jail  to  the  territorial 
prison,  all  acts  and  parts  of  acts,  in  reference  to  the  care 
and  safe  keeping  of  territorial  convicts,  passed  prior  to 
the  sixth  session  of  the  legislative  assembly  of  the  Ter- 
ritory of  Idalio,  are  hereby  repealed. 


TERRITOmAL    PRISONERS.  *  ^  i 

Sec.  8.     This  act  to  take  effect  and  be  in  force  from 
and  after  its  passage. 

Approved  January  13,  1871. 


ENTITLED  "AN  ACT  DEFINING  THE  DUTIES 
OF  CONSTABLES." 


-C<50- 


Be  it  enacted  hy  the  Legislative  Assembly  of  the 
Territory  of  Idaho  as  follows : 


Section    I.  When  to  deputize, 

2.  Violating  section  1.  penalty. 

3.  Unlawful  charge,  i)enalty. 

4.  Who  have  jurisdiction.  ** 

Section  1.     No   constable^ of  any  county  of  this  Ter-   when  to 
ritory  shall  appoint  or  deputize  any  person  to  perform     ^^^  ^^*' 
any  of  the  duties  of  his  office  except  in  cases  of  riots  or 
making  arrests. 

Sec.  2.     Any  constable   violating    the  provisions  of  violating 
section  1   of   this  act  shall  be   deemed  guilty  of  a  misde-  p®ena?ty.°^^ 
meaner,  and  upon  conviction  shall  be  lined  not  less  than 
twenty-five  dollars   and  not  exceeding  one  hundred  dol- 
lars, or  imprisonment  not  exceeding  thirty  days  in  the 
county  jail,  or  both,  at  the  discretion  of  the  court. 

Sec.  3.     Any  constable  who  shall  be  guilty  of  an  un-  unihwfni 
lawful  charge   in  the  performance  of  his  duties  shall  be  peSy» 
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punishable  by  a  fine  of   twenty-five  dollars  for  each  and 

every  offence. 
Who   hare       Sec.  4.     Justiccs  of   the  pcace  shall   have  full   juris- 
j  uns  ic  ion    (Jj^(3|^|qj^  ^f  ^]|  c^scs  arising  under  this  act. 

Sec.  5.     This   act   to   be  in  force  from   and  after  its 
approval  by  the  governor. 


Appeoved  Jamiary  9,  1869. 


IN    EELATION    TO    A     TEPvRITOKIAL    LAW 
LIBRARY. 


-c<50. 


Be  it  enacted  hy  the   Legislative  Asseiribly  of  the 
Territory  of  Idaho  as  follows  : 


Section    4.    AmeBdment  sixth  session, 
5.     Amendment  seventh  session. 


Section  1.     That  all  moneys  heretofore  paid  or  here 
after  to  be  p^aid   to   the  treasurer  of   the  Territory  "for 
the  use  of  the  territorial  library  fund"  under  "an  act  in 
relation  to  attorneys  and   counselors  at  law,"  shall  be  set 
apart  for  a  territorial  law  library  fund. 

Seo.  2.  That  the  territorial  treasurer  shall  require 
the  several  clerks  of  the  district  courts  and  the  clerk  of 
the  supreme  court  to  make  a  full  report  of  the  names  of 
all  the  attorneys  admitted  or  licensed  to  practice  in  said 
several  courts  of  this  Territory,  the  time  when,  and  the 
amount  of  fees  paid  for  such  license  to  each  of  said 
clerks,  if  any  has  been  so  paid,  showing  whether  any 
such  fees  are  now  in  the  hands  of  the  present  clerks  or  their 
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predecessors  ;  and  if  any  such  moneys  are  found  to  be 
in  the  hands  of  either  of  the  clerks  of  the  district  court 
or  the  clerk  of  the  supreme  court  or  either  of  their  pred- 
ecessors, then  the  territorial  treasurer  is  required  to  col- 
lect by  suit,  if  necessary,  all  of  such  moneys  so  paid  to 
the  several  clerks  and  retained  by  them  or  their  prede- 
cessors, if  any  such  moneys  shall  be  found  to  be  in  their 
hands ;  and  tlie  clerk  of  the  supreme  court  and  the  sev- 
eral clerks  of  the  district  courts  and  their  predecessors 
are  hereby  required  to  pay  over  all  moneys  collected  by 
them  or  in  their  hands  for  the  use  of  the  territorial 
library  fund  to  the  treasurer  of  the  Territory. 

Sec.  3.  The  territorial  treasurer  is  hereby  author- 
ized and  required  to  expend  all  moneys  now  in  his  hands 
or  that  may  hereafter  come  into  his  hands,  applicable  to 
said  territorial  law  library  fund  under  the  direction  of 
the  judges  of  the  supreme  court,  for  the  purchase  of  such 
law  books  and  law  reports  as  they  may  from  time  to 
time  direct. 

Sec.  4c.     The  secretary  of  Idaho  is  hereby  authorized  '^^A^g'j.jj 
to  provide  a  suitable   room   or   place  to  safely  keep  said  eession. 
territorial  library,  and   also  provide   tables   and   chairs 
proper  to  f  urn if^h  the   said   lihrsiY j  room,  provided ;  the 
cost  of  the  same  shall  not  exceed  the  sum  of  one  hundred 
and  lifty  dollars. 

Sec.  5.     The   secretary  shall   keep  said  library  room  Amend- 
open  on  all  proper  days,  from  ten  o'clock,  a.  m.,  to  three  ment  7tk 
o'clock,  r.  M.,  lor  the  accommodation   oi   the  citizens  oi 
Idaho  Territory ;  provided,  that  the  wdiole  cost  and  ex- 
pense to  the  Territory  shall  not  exceed  the  sum  of  two 
hundred  and  fifty  dollars  per  annum  ;  and  the  controller 
is  hereby  authorized  to  draw  his  warrant  for  said  amount 
in    monthly  payments,  and  the  treasurer  is  hereby  re- 
quired to  pay  the  same  out  of  any  money  in  the  treasury 
not  otherwise  appropriated ;  and,  provided,  further,  that 
no  allowance  ehall  be  made  for  fuel,  lights  or  stationery. 
Sec.  6.     This  act  to  take  effect  and  be  in  force  from 
and  after  its  passage. 


DEFINING     THE      DUTIES    AND     FEES     OF 
COUNTY     OFFICERS. 
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Be  it  enacted  by  the  Legislative  Assemhly  of  the 
Territory  of  Idaho  as  follows  : 


Approved 
February 
4, 1864. 


Section    Approved  February  4, 1864, 

2.  Ibid, 

8.  Ibid, 

4.  Approved  December  2J,  1864, 

5.  Ibid. 

6.  Ibid. 

7.  Ibid. 

8.  Ibid. 

9.  Approred  January  13, 1871. 

10.  Approved  January  13,  1871. 

11.  Ibed. 

12.  Approved  February  4, 1874. 

13.  Ibid. 

14.  Ibid. 
16,  Ibid. 

15.  Ibid. 

16.  Ibid, 

17.  Ibid. 

18.  Ibid.  , 

19.  Ibid. 

20.  Ibid, 
-21.  Ibid. 

22.  Ibid. 

28.  Ibid. 

24.  Approved  January  10,  1875. 

Section  1.  The  clerk  of  the  distr  ct  court  shall  in 
person  attend  each  term  of  the  disti'ict  court  held  in  hi;^ 
county,  and  shall  perform  all  the  duties  prescribed  in 
section  six  of  this  act,  so  far  as  the  same  are  not  incon- 
sistent with  the  duties  of  his  office,  and  shall  be  subject 
to  the  same  penalties  as  the  county  recorder,  for  anj  act 
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Approved 
December 
22,  1S64. 


of  omission  or  commission,  as   prescribecLin  section  two 
of  this  act. 

Sec.  ^.  If  any  clerk  shall  knowingly  and  wilfully  do  ibid, 
any  act  contrary  to  the  duties  of  his  oiiice,  or  shall  know- 
ingly and  wilfully  fail  to  perform  any  act  or  duty 
required  of  him  by  law,  he  shall  be  deemed  guilty  of  a 
misdemeanor,  and  on  conviction,  shall  be  lined  in  any 
sum  not  exceeding  two  thousand  dollars,  and  may  be  re- 
moved from  office. 

Sec.  3.     No  clerk  or  deputy  clerk  shall  be  permitted  iwd 
to  practice   as   an   attorney  or    counselor  at  law,  in  any 
action  or  proceeding   in    any  court  whatever ;  for  viola- 
ting the  provisions  of   this  section,  he   shall   be  deemed 
guilty  of  a  misdemeanor. 

Sec.  4.  The  clerk  of  the  district  court  may  appoint 
one  or  more  deputies,  who  shall  have  the  same  powers, 
in  all  respects,  as  their  •principals.  The  appointment 
shall  be  in  writing,  and  shall  be  filed  in  the  office  of  the 
recorder  of  the  county,  and  may  be  revoked  at  will  by 
writing  Hied  in  the  same  office. 

Sec  5.     All   processes   issued   by   any   deputy  clerk   ibid, 
shall  be  issued  in  the  name  of  the  principal. 

Sec.  6.  He  shall,  in  person,  or  by  deputy,  attend  iwd. 
each  term  of  court  held  in  his  district.  He  shall  take 
charge  of,  and  safely  keep,  all  books,  papers,  and  records, 
which  may  be  filed  or  deposited  in  his  office.  He  shall 
issue  all  writs  and  processes  required  to  be  issned  from 
the  court  of  which  he  is  clerk.  He  shall  enter  under 
the  direction  of  the  court  all  orders,  judgments,  and  de- 
crees, proper  to  be  returned,  and  shall  keep,  such  books 
of  record  as  may  be  rec[uired  by  law  or  by  the  rules  of 
the  court. 

Sec  7.  Before  entering  npon  the  discharge  of  his 
duties  he  shall  give  bond  to  the  Territory,  in  a  penalty 
to  be  fixed  by  the  judge  of  the  district 

Sec  8.  For  any  wrongful  act,  or  willful  omission  to 
perform  any  duty  imposed  on  him  by  law,  he  shall  be 
liable  on  his  bond  to  any  person  injured. 

fees  of  clerk  of  the  eistrict  court. 

Sec.  9.  The  clerk  of  the  district  court  may  lawfully 
charge,  demand,  and  receive  the  following  fees  for  ser- 
vices rendered,  in  discharging  the  duties  imposed  on 
him  by  law :  For  entering  each  suit  on  the  register  of 
actions,  and  making  the  necessary  entries  therein  during 
the  progress  of  the  trial,  for  each  folio,  thirty  cents ;  for 
issuing  every  summons,  attachment,  writ  of  injunction, 
or  other  original  writ,  or  process,  fifty  cents ;  for  issuing 
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Ibid. 


Approved 
January  13» 
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subprena,  for  each  witness,  twenty-five  cents ;  for  tiling' 
each  paper,  twenty-five   cents  ;  for    entering   of   record 
every  motion,  rnle,  order,  default,  nonsuit,  or  discontin- 
uance, fifty  cents  ;  for   entering   every  cause  on  the  cal- 
endar, and  making  a  copy  thereof  for   the   bar,  for  each 
term  of  court,  fifty  cents  ;  for  calling  and  swearing  e very- 
jury,  one  dollar ;  for  receiving   and   entering   each  ver- 
dict of  a  jury,  fifty  cents  ;  for  entering  every  final  judg- 
ment and  each  preceding  record,  or  paper,  not  otherwise 
provided  for,  for  each  folio,  twenty-tive  cents  ;  for  mak- 
ing and  filing  judgment  roll,  fifty  cents  ;  for  every  cer- 
tificate  under   seal,   fifty  cents  ;  for  issuing   every  com- 
mission to  take  testimony,  including  certificate  and  seal, 
one  dollar  ;  for  taking  down   testimony  or    depositions, 
including  oath,  certificate  and  seal,  for  each  folio,  thirty 
cents ;  for  issuing  every  execution,  or  other  final  process, 
one  dollar ;  for  issuing  every  decree  or  order  of  sale,  in- 
cluding certificate   and   seal,  for  each   folio,  twenty  five 
cents ;  for  receiving   and   filing   remittitur  and   accom- 
panying papers,  from    the   supreme   court,    twenty-five 
cents ;  for  taking  each  bond  required  by  law,  fifty  cents  ; 
for  acknowledgment  of   deed    or   other   instrument,  in- 
cluding seal,  for  each   name,  fifty  cents ;    for  swearing 
witness,  twenty-five  cents  for  taking   affidavit,  including 
jurat,  tw^enty-five  cents ;  and   with   seal   attached,  when 
required,  fifty  cents ;  for  entry  of  each  case  in  judgment 
docket,  fifty  cents :  for   entering   satisfaction   of   judg- 
ment, fifty  cents ;  for   filing   and  entering  transcript  of 
judgment  from   justices'  court,  fifty  cents ;  for   all  ser- 
vices not  herein    enumerated,  and    of   him   required  or 
which  he   shall  be  called  on  to  perform,  such  fees  as  are 
herein  allowed  for  similar  services ;  for   each   day's   at- 
tendance upon  the  court  when  in  session,  to  be  paid  out 
of  the   county  treasury,  four   dollars ;   for   the   trial  of 
each  issue,  when  the  chsrge  is  felon}^,  five  dollars ;  for 
the  trial  of  each  issue,  when  the  charge  is  misdemeanor, 
three  dollars,     lie  shall  receive   no  other  fees  whatever 
in  a  criminal  action,  except  for  copies  of  papers  and  tak- 
ing  testimony,   for   each  folio,    thirty  cents ;   for   final 
/pproved     papers  of   naturalization,  the   sum   of   five   dollars   for 
ilrT^^^  ^'  *s^^ch  papers.     Said  sum  shall  include  all  services  of  said 
clerks  in  swearing  witnesses,  making  minutes,  recording, 
certifying,  and  issuing  such  papers  under  seal  \iyrom(le(l 
that  all  fees  paid  clerks  of  the  district   courts   in  Idaho 
Territory,  in  all  cases,  be   paid   in   the  lawful  money  of 
the  United  States ;  provided^  further,  the  fees  of  all  ter- 
ritorial, county  and  precinct  ofticers,  be  made  payable  in 
the  legal  money  of  the  United  States. 
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FEES    OF    JUSTICES    OF    THE    PEACE. 

Sec.  10.  Every  justice  of  the  peace  may  lawfully  Approved 
icharge,  tleiuand  and  receive  the  followini?;  fees  for  ser-  Jg^i''^^^^'  ^^' 
vices  rendered  in  discharging  the  duties  imposed  on  him 
bylaw:  For  tiling  each  paper,  twentj-iive  cents;  for 
issuing  any  snnunons,  writ  or  process,  by  which  action 
is  commenced,  liity  cents;  for  entering  such  cause  on 
liis  docket,  ii) eluding  all  docket  entries  before  judgment, 
fifty  cents;  for  subpoena  to  witness,  twenty-iive  cents; 
for  administering  an  oath  oi'  atlirmation,  including  jurat 
and  certilicate,  twenty-iive  ce;  ts  ;  for  issuing  writ  of  at- 
tacliment  or  of  al^est,  or  for  delivery  of  property,  one 
dcllar;  for  entering  any  final  judgment,  for  each  folio, 
tv\^enty-iive  cents  ;  for  taking  and  approving  any  bond 
or  undertalving  directed  by  law  to  be  taken  or  a})proved 
by  him,  fifty  cents;  for  tt-king  justification  to  bond  or 
undertaking,  when  required  by  law,  after  exception  to 
sureties,  one  dolhir ;  for  swearing  a  jury,  lifty  cents ; 
for  taking  deposition,  jter  folio,  thirty  cents  ;  for  enter- 
ing satisfaction  of  judgment,  fifty  cents;  for  copy  of 
ju<igmcnt,  order,  docket,  proceedings,  or  paper  in  his 
onice,  per  folio,  twenty-five  cents;  for  issuing  commis- 
sion to  take  testimony,  fifty  cents  ;  for  making  up  and 
transmitting  transcript  and  papers  on  appeal,  two  dol- 
lars ;  for  making  up  and  tra»smitting  papers  on  change 
of  venue,  including  cop3%  certificate  and  order,  one  dol- 
lar; for  issuing  search  warrant,  fifty  cents;  for  issuing 
an  execution,  ti:ty  cents;  for  celebrating  marriage  and 
returning  certificate  to  the  recorder,  tliree  dollars ;  for 
all  services  and  proceedings  before  a  justice  of  the 
peace  in  a  criminal  action  or  ])roceeding,  whether  on  ex- 
amination or  trial,  three  dollars  ;  for  taking  bail  after 
commitment,  in  criminal  cases,  fifty  cents  ;  for  entering 
an  action  without  process,  fifty  cents;  for  entering  judg- 
ment by  ciuifession,  and  only  on  affidavit  as  required  in 
the  district  court,  in  full  for  all  servic<,s  before  execu- 
tion, one  dollar. 

Sp:c.  11.  That  any  officer  named  in  this  act,  wdio  Approved 
shall  take,  exact  or  receive,  fees  or  costs,  other  than  f^f^^^^^  ^^' 
those  allowed  herein,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  punished  by  imprisonment  in  the  county 
jail,  for  a  period  of  ninety  days,  and  shall  pay  to  the 
party  from  whom  such  illegal  fees  or  costs  may  have 
been  collected,  double  the  sum  so  illegally  collected,  and 
on  conviction  his  office  shall  be  declared  vacant. 

duties  of  county  surveyor. 
Sec.  12.     Each  county  surveyor,  upon  entering  upon  ibid. 
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the  duties  of  his  office,  shall  take  the  oath  as  prescribed 
by  law,  and  give  bond  in  tlie  sum  of  two  thousand  dol- 
lars, or  such  further  sum  as  the  board  of  commissioners 
of  his  county  may  require. 

rebruar'^4        ^^^'  ^^'     ^'^^^    couutj   survcjor   may   appoint   such 

1864.  '  number  of  deputies  as  he  may  think  proper,  who  siiall 
severally  take  the  oath  prescril)ed  by  law,  and  for  the 
faithful  performance  of  whose  duty  he  shall  be  respon- 
sible. 

Ibid.  Sec.  14.     The   certilicate   of   the  county  surveyor  or 

any  of  his  deputies  shall  be  submitted  as  legal  evidence 
in  any  court  in  this  Territory ;  but  |lie  same  may  be 
explained  or  rebutted  by  other  evidence.  No  survey  or 
re-survey  hereafter  made  by  any  person  except  the 
county  surveyor  or  his  deputy,  shall  be  considered  legal 
evidence  in  any  court  w^ithin  this  Territory,  except  such 
surveys  as  are  made  by  the  authority  of  the  United 
States,  or  by  mutual  consent  of  the  parties. 

Ibid.  Seo     15.     When  it  shall  appear  that  the  county  sur- 

veyor is  interested  in  any  tract  of  land,  the  title  of 
which  is  in  dispute  before  a  court,  and  a  survey  of 
which  is  necessary,  the  court  shall  direct  the  survey  to 
be  made  by  some  capable  and  disinterested  ]")erson,  who 
shall  be  authorized  to  administer  oaths,  in  the  same  man- 
ner as  the  county  surveyor  is  directed  to  do,  and  shall 
return  such  survey,  on  oath  or  affirmation,  and  shall  re- 
ceive for  his  services  the  same  fees  as  the  county  sur- 
veyor w^ould  be  entitled  to  for  similar  services. 

iiaid.  Sec.  16.     During  a  vacancy  in  the   otiice   of   county 

surveyor  of  any  county,  the  board  of  comxmissioners  of 
such  county  may  appoint  some  person  to  perform  the 
duties  of  surveyor  until  such  vacancy  shall  be  filled  in 
the  manner  prescribed  by' lay/. 

^^^^  Sec.  17.     It  shall  be   the   duty  of  said  surveyor,  by 

himself  or  one  of  his  doputies,  to  execute  any  survey 
that  may  be  required,  by  order  of  any  court,  or  u]»on 
application  of  any  individual  or  corporation. 

ibia.  Sec  18.     He  shall  keep  a  correct  and  fair  record  of 

all  surveys  made  by  him  or  his  deputies  in  a  book  to  be 
provided  by  the  county  commissioners  for  that  purpose, 
w^hich  shall  be  transmitted  to  his  successors  in  office. 
He  shall  also  immber  such  surveys  progressively,  and 
shall  preserve  a  copy  of  the  field  notes  and  calculations 
of  each  survey,  endorsing  thereon  its  proper  number,  a 
copy  of  which,  and  also  a  fair  and,  accur.ilc  plat,  to- 
gether with  the  certificate  of  survey,  shall  be  furnishad 
by  him  to  any  person  requiring  the  same,  upon  payment 
of  the  fees  allowed  by  law. 
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Sec.  10.  Any  person  owning  or  clairaing  lands  ibid, 
which  are  divided  by  county  lines,  and  wishing  to  have 
the  same  surveyed,  may  apply  to  the  surveyor  of  any 
county  hi  which  any  part  of  such  land  is  situated ;  and 
on  such  application  being  made,  the  surveyor  is  author^ 
ized  and  required  to  make  the  survey,  which  shjJl  be  as 
valid  as  though  such  lands  were  situated  entirely  within 
the  county  for  which  such  surveyor  was  chosen. 

Sec.  20.     When  lands,  the   title  of  w^hich  are  in  dis-  ibid, 
pute  before  any  court,  shall  be  divided  by  a  county  line, 
the  court  making  an  order  of  survey  may  direct  the  or- 
der to  the  surveyor  of   any  county  in  which  any  part  of 
such  lands  are. situated. 

Sec  t?l.  In  all  surveys,  the  courses  shall  be  express-  ibid, 
■ed  according  to  the  true  meridian,  and  variation  of  the 
magnetic  meridian  from  the  true  meridian  shall  be  ex- 
pressed on  the  plat,  with  tiie  year,  month  and  day  of 
the  survey.  If  a  party  for  whom  the  survey  is  made 
does  not  furnish  the  necessary  laborers  and  markers,  the 
county  surveyor  or  his  de])uty  may  employ  the  necessary 
laborers  and  markers,  and  shall  receive  the  reasonable 
hire  of  all  assistance  necessary  to  be  employed  in  making 
the  survey. 

Sec.  22.     Any  county  surveyor  who  shall  fail  or  re-  ibid, 
fuse   to   perform   any  of   the  duties  required  of  him  by 
this  act,  shall  be  fined  in  a  sum  not  exceeding  two  hun- 
dred dollars. 

fees  of  surveyor. 

Sec  23.  For  the  first  mile  actually  run  with  the  iwd, 
compass  and  chain,  five  dollars ;  for  each  succeeding 
mile,  four  dollars.  For  each  copy  of  a  plat  and  certifi- 
cate, three  dollars.  For  each  lot  laid  out  and  ] flatted  in 
any  city  or  town,  three  dollars.  For  recording  a  sur- 
vey, two  dollars.  For  calculating  the  quantity  of  every 
tract  of.  land  not  divided,  one  dollar.  For  calculating 
the  quantity  of  each  division  made  in  a  tract  of  land, 
town  lots  excepted,  one  dollar.  For  traveling  to  the 
place  of  survey,  for  each  mile,  in  going  only,  fifty  cents. 
For  ascertaining  the  location  of  every  town  lot  in  an  old 
survey,  and  measuring  and  marking  the  same,  three  dol- 
lars. For  copies  and  certificates,  per  folio,  thirty  cents. 
For  erecting  a  monument  at  the  corner  of  any  survey, 
when  required,  three  dollars.  Expense  of  assistants  shall 
be  any  'idditional  charge,  t^  be  agreed  upon  by  the 
parties. 
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FEES    OF    WITNESSES. 

Approved  Sec.  24.     Foi'  attending  in  any  civil  suit  or  proceed- 

i(l"iS  ii^g  before  any  court  of  record,  referee,  conmiiosioners,or 
justice  of  the  peace,  for  each  day,  three  dollars;  and  for 
traveling  to  the  place  of  trial,  for  each  mile,  twenty- 
five  cents.  No  person  shall  be  obliged  to  testify  in  a 
civil  action,  iinles  his  fees  for  attending  have  been  ten- 
dered him  or  her,  or  unless  be  shall  have  not  demanded 
the  same  ;  and  no  person  shall  be  obliged  to  attend  in  a 
civil  action  or  proceeding  as  a  witness  without  the 
county  in  which  he  resides,  unless  the  distance  be  less 
than  thirty  miles  from  his  place  of  residence  to  the  place 
of  trial. 
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-zoo. 


Be  it  enacted  hy  the  Legislative  Assembly  of  the 
Territory  of  Idaho  as  follows : 

Section    1.    Mark,  when  valid^ 

2.    Act  to  take  effect,  when. 

Mark  when       Section  1,     The  signature  of  a  party,  when,  required 

valid.  to  a  written  instrument,    shall    be   equally  valid   if   the 

party  cannot  write ;  provided^  the  person  makes  his 
mark,  the  name  of  the  person  making  the  mark  being 
written  near  it,  and  the  mark  being  witnessed  by  a  per- 
son who  writes  his  own  name  upon  such  instrument,  as 
a  witness. 

When  act         ^Ec.  2.     This  act  to  take  effect  and  be  in  force  from 

effea^^        and  after  its  approval  by  the  governor. 

Approved  January  4,  186JI. 


JL.1S     ^. 


DEFINING   THE    DUTIES  AND   FIXING  THE 

SALARY  OF  TERRITORIAL    CONTROLLER. 


■  czr^- 


Be  it  enacted  by  the  Legislative  Assembly  of  th& 
Territory  of  Idaho  as  follows  : 


Section    1.  4th  session, 

2.  3d  session. 

3.  Ibid. 

4.  Ibid. 

5.  Ibid. 

6.  Ibid. 

7.  Ibid. 

8.  Ibid.  -   . 

9.  Ibid. 

10.  Ibid. 

11.  Ibid. 

12.  Ibid. 
13  Ibid. 

14.  7th  session. 

15.  3d  session. 

16.  Ibid. 

17.  Ibid. 

18.  Ibid. 

19.  Ibid. 

Section  1.  The  office  of  territorial  controller  is  here- 
by created,  whose  powers  and  duties  shall  be  such  as  are 
prescribed  in  this  act.  He  shall  reside  and  keep  his 
office  at  the  seat  of  government,  and  before  entering 
upon  liis  duties  shall  execute  and  deliver  to  the  gover- 
nor a  bond  to  the  Territory  in  the  sum  of  ten  thousand 
dollars,  to  be  approved  by  him,  conditioned  for  the 
faithful  performance  of  all  the  duties  required,  or  which 
may  be  required  of  him  by  law,  and  take  an  oath  of 
office  before  some  judge  or  justice  of  the  peace  within 
the  Territorv,  to  be  endorsed  on  his  commission,  and  file 
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a  copy  thereof,  together  with  his  bond,  in  the  office  of 
the  secretary  of  the  Territory. 
3rd  session.  ^^^-  ^-  '^^^^  controller  is  declared  to  be  the  general 
accountant  of  the  Territory,  and  the  keeper  of  allpubUc 
account  books,  accounts,  vouchers,  documents,  and  all 
papers  relatiHg  to  the  accounts  and  contracts  of  the  Ter- 
ritory, and  its  revenue,  debt,  and  liscal  affairs,  not  re- 
quired by  law  to  be  phiced  in  some  other  office,  or  kept 
by  some  other  ])erson. 
Ibid.  Sec.  3.     It   shall  be   the  duty  of  the  controller  to  di- 

gest, prepare,  and  report  to  the  Legislative  Assembly,  at 
the  commencement  of  each  session  ; 

J^irst — A.  full  and  detailed  statement  of  the  condition 
of  the  revenues  and  the  amount  of  the  expenditures  for 
the  last  fiscal  year  ; 

/Second — A  full  and  detailed  statement  of  the  public 
debt  ; 

Third — Estimates  of  the  revenues  and  expenditures 
for  the  next  succeeding  year  ; 

Fourth — Such  plans  as  he  may  deem  expedient  for 
the  support  of  the  public  c.redit,  for  lessening  the  public 
expense,  for  using  the  public  money  to  the  best  advan- 
tage, for  promoting  frugality  and  economy  in  public 
affairs,  and  generally  for  the  better  management  and 
more  perfect  unclersianding  of  the  liscal  affairs  of  the 
Territory ; 

Fifth — A  tabular  statement  showing  separately  the 
whole  amount  *of  each  appropriation  of  money  made  by 
law,  the  amount  paid  under  the  same,  and  the  balance 
unexpended ; 

SlMh — A  tabular  statement  showing  separately  the 
amount  of  mouey  received  into  the  treasury  from  all 
sources  in  the  preceding  fiscal  year,  the  amount  received 
from  each  county,  and  each  source  of  revenue  in  each 
county. 
^id.  Sec.  4.     It  shall  be  the  duty  of  the  controller ; 

First — To  adjust,  audit,  and  settle  all  claims  against 
the  Territory,  payable  out  of  the  treasury,  except  only 
such  claims  as  may  be  expressly  required  by  law  to  be 
audited  and  settled  by  other  officers  or  persons ; 

Second — To  draw  all  warrants  upon  the  treasury  for 
money,  except  only  in  cases  otherwise  expressly  provid- 
ed by  law^ ; 

Third — To  express  in  the  body  of  every  warrant 
which  he  may  draw  upon  the  treasury,  the  particular 
fund  appropriated  by  law  out  of  which  the  same  is  to  be 
paid  ; 

Fourth — To  audit,  settle,  and  adjust  the  accounts  oi 
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e11  collectors  of  the  revenue,  and  other  holders  of  pub- 
lic money,  who  are  required  b}^  law  to  pa^^  the  same  into 
the  treasury  ; 

Fifth — To  keep  an  accouui:  between  the  Territory 
and  the  territorial  treasurer; 

Sixth — To  keep  an  account  of  the  debits  and  credits 
between  tlie  Territory  and  the  United  States ; 

Seventh — To  direct  prosecution,  in  the  n.^me  of  the 
Territory,  for  all  official  delinquencies  in  relation  to  the 
assessment,  collection  and  payment  of  the  revenue 
against  all  persons  who,  by  any  means,  become  possessed 
of  public  i2:oney  or  propert)',  and  fail  to  pay  over  and 
deliver  the  same,  and  against  all  debtors  of  the  Ter- 
ritory ; 

Eighth — To  procure  from  the  proper  officer  maps  of 
the  surveyed  townships  of  this  Territory  showing  the 
claims  of  all  settlers  and  pre-emptions  when  they  shall 
have  proved  upon  the  same ; 

Ninth — To  transmit  to  the  county  auditor  of  the  sev- 
eral counties  the  maps  of  the  lands  embraced  within 
their  respective  counties  to  be  procured  as  aforesaid  ; 

Tenth — To  give  information,  in  writing,  to  either 
House  of  the  Legislative  Assembly,  whenever  required, 
upon  any  suoject  relating  to  the  fiscal  affairs  of  the  Ter- 
ritory, or  touching  any  duty  of  his  office  ; 

Eleventh  —  To  furnish  offices  for  himself  and 
the  territorial  treasurer  and  all  books,  papers, 
blanks,  and  forms  required  by  law  for  the 
proper  discharge  of  the  duties  of  their  offices,  and  a  safc^' 
fvovided^  the  whole  amount  expended  shall,  in  no  case 
exceed  the  sum  of  two  thousand  dollars  per  annum  ;  and 
to  furnish  the  proper  forms,  through  the  auditors  of  the 
various  counties,  to  assessors,  treasurers,  sheriffs,  and 
such  auditors ; 

Tvjelftli — To  perform  all  such  other  duties  as  may  be 
required  by  law. 

Sec.  5.  All  persons  recpdred  by  law  to  pay  money 
directly  into  the  treasury  of  the  Territory,  shall,  unless 
otherwise  provided,  exhibit  their  accounts  and  vouchers 
to  the  controller  on  or  before  the  first  Monday  in  Nov.. 
in  each  year,  to  be  audited,  adjusted,  and  settled ;  and 
the  controller  shall  proceed,  with  ut  any  unnecessary  de- 
lay, to  audit,  adjust,  and  settle  the  same,  and  report  to 
the  treasurer  the  balance  found  due 

Sec.  6.  If  any  person  so  required  by  law  to  paj 
money  into  such  treasury  shall  fail  to  pay  the  "amount  so 
found  due  in  said  treasury,  and  produce  the  treasuerer's 
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receipt  to  the  controller,  withiu  ten  days  after' 
the  settlement  above  reoiiired,  the  delinquent  shall 
forfeit  to  the  Territory  the  amount  of  his  commission 
allowed  him  by  law,  and  also  two  and  one-half  per  cent, 
per  month  on  the  amount  wrongfully  withheld,  to  be 
computed  from  the  time  the  same  ought  to  have  been 
paid  until  actual  payment ;  and  the  controller  shall 
charge  such  iielinquent  accordingly,  and  the  whole 
amount  of  principal  and  interest  may  be  recovered  by 
action  on  the  official  bond  of  the  delinquent,  or  other- 
wise, according  to  law. 

Ibid.  Sec.  7.     All  persons  having  claims  against  the  Terri- 

tory shall  exhibit  the  same,  with  the  evidence  'in  sap- 
port  thereof,  to  the  controller,  to  be  audited,  settled,  and 
allowed  within  two  years  after  such  clanns  shall  accrue, 
and  not  afterward  ;  and  in  all  suits  brought  in  behalf  of 
the  Territory,  no  debt  or  claim  shall  be  allowed  against 
the  Territory  as  a  set-ofi  but  such  as  have  been  exhibited 
to  the  controller,  and  by  him  allowed  or  disallowed,  ex- 
cept only  in  cases  where  it  shall  be  proved,  to  the  satis- 
faction of  the  court,  that  the  defendant,  at  the  time  of 
trial,  is  in  possession  of  vouchers  w^hich  he  could  not 
produce  to  the  controller;  or,  that  he  was  prevented 
from  exhibiting  the  claim  to  the  controller  by  absence 
from^^the  Territory,  sickness,  or  unavoidable  accident ; 
2)rovided.  the  controller  shall,  in  no  case,  audit  a  claim 
or  set-off  wdiich  is  not  provided  for  by  law. 

Ibid.  Sec.  8.     The  controller,  whenever  he  may  think  it 

necessary  to  the  proper  settlement  of  any  account,  may 
examine  the  parties,  witnesses,  and  others,  on  oath  or' 
affirmation,  touching  any  matter  material  to  be  known 
in  the  settlement  of  such  account,  and  for  that  purpose 
may  issue  writs  of  summons,  and  compel  witnesses  to 
attend  before  him  and  give  evidence  in  the  same  manner 
and  by  the  same  means  allowed  by  law  to  courts  of 
record. 

Ibid.  Sec.  9.     All  accounts,  vouchers,  and  documents  set- 

tled, or  to  be  settled,  by  the  controller,  shall  be  preserv- 
ed in  his  office,  and  copies  thereof,  authenticated  by  the 
official  seal  of  the  controller,  shall  be  given  to  any  per- 
son interested  therein  who  shall  require  the  same. 

Ibid.  Sec.  10.     In  all  cases  of  grants,  salaries,  pay  and  ex- 

penses, ascertained  and  allowed  by  law,  found  due  to 
individuals  from  the  Territory,  wlien  audited,  the  con- 
troller shall  draw  warrants  upon  the  treasury  for  the 
amount  in  the  form  used  in  the  treasury  department; 
but  in  cases  of  unliquidated  accounts  and  claims,  the  ad- 
justment and  payment  of  which  are  not  provided  for  by 
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law,  mo  warrants  shall  be  drawn  by  the  controller^ 
or  paid  by  the  treasurer  unless  the  previous 
appropriation  shall  have  been  made  by  law  for  that  pur- 
pose, nor  shall  the  whole  amount  drawn  for  and  paid 
under  any  one  head  ever  exceed  the  amount  due  thus 
appropriated. 

Sec.  11.     If  any  person  interested  shall  be  dissatisfied  ^^J^- 
with  the  decision  of  the  controller,  on  any  claim,   ac- 
count, or  credit,  it  shall  be  the  duty  of  the  controller,  at 
the  request  of  such  person,  to  refer   the  same,  with  the 
reasons  of  his  decision,  to  the  Legislative  Assembly. 

Sec.  12.  In  all  cases  where  the  laws  recognize  a  claim  n)id. 
for  money  against  the  Territory,  and  no  appropriation 
shall  be  made  by  law  to  pay  the  same,  the  controller 
shall  audit  and  settle  the  same,  and  give  the  claimant  a 
'Certificate  of  the  amount  thereof,  under  the  official  seal, 
if  demanded,  and  shall  report  the  same  to  the  Legisla- 
.tive  Assembly,  with  as  little  delay  as  possible. 

Sec.  13.  The  control'^er  shall  report  to  the  Legislative  ibia. 
Assembly,  within  ten  days  after  the  commencement  of 
eeach  regular  session,  a  list  of  all  the  collectors  of  reve- 
nue, and  other  holders  of  public  money,  whose  accounts 
remain  unsettled  for  six  months  after  they  ought  to  have 
been  settled  according  to  law,  and  the  reasons  thereof. 

Sec.  14.  The  territorial  controller  shall  receive  a  sal-  Tthseseion. 
ary  of  fifteen  hundred  dollars  per  annum,  as  controller 
and  superintendent  of  public  instruction,  to  be  audited 
by  the  territorial  treasury,  and  paid  by  him  in  quarterly 
installments  out  of  any  money  in  the  treasury  not  other- 
wise appropriated  ;  and  he  shall  receive  no  other  com- 
pensation whatever,  except  the  cost  of  necessary  sta- 
tionery, fuel,  fixtures,  lights,  rent  of  office,  and  every- 
thing connected  therewith  for  the  carrying  on  of  said  ' 
controller  and  school  superintendent's  business  for  the 
Territory  of  Idaho ;  and  under  no  claim  or  pretext 
whatever  shall  the  territorial  controller  receive  any  oth- 
er moneys  for  said  stationery,  etc.,  as  above  enumerated, 
for  the  use  of  said  office;  provided,  the  said  sum  there- 
for, shall  not  exceed  two  hundred  and  fifty  dollars. 


Sec.  15.     All  the  books,  papers,  letters  and  transac- 


3rd  session. 


tions,  pertaining  to  the  office  of  controller,  shall  be  open 
to  the  inspection  of  a  committee  of  the  Legislative  As- 
sembly, or  either  branch  thereof,  who  shall  examine  all 
the  controller's  accounts. 

Sec.  16.     The  controller  shall  have  power  to  admin-  3rd  session 
ister  all  oaths  required  by  law,  in  matters  pertaining  to 
the  duties  of  his  office. 

Sec.  17.     The  controller  shall   keep  a  seal  of  office,  ii>i^- 

(54> 
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for  the  authentication  of  all  papers,  writings,  and  docu- 
ments required  by  law  to  be  certified  by  him,  and  copies 
so  authenticated  and  certified,  of  all  papers  and  docu- 
ments lawfully  deposited  in  his  office,  shall  be  received 
in  evidence  as  the  original. 
Ibid.  Sec.  18.     That   all   acts,  and  parts  of  acts  in  conflict 

with  the  provisions  of  this  act  be  and  the  same  are  here- 
by repealed. 

"  Sec.  19.     This  act  to  take  eifect  and  be  in  force  from 
and  after  its  passage. 

Approved  January  6,  1866, 


TO  El^ABLE  THE  COUKTS  TO  ENFOECE  THE 
SPECIFIC  PERFORMANCE  OF  CONTRACTS. 


-c^- 


Be  it  enacted  by  the  Legislative  Assembly  of  the 
Territory  of  Idaho  as  follows  - 


Section    1.  Judgment  made  payable  on  money  stipulated,  exception, 

2.  Unliquidated  damages  on  wha  t  estimated. 

3.  Sheriff,  duty  of,  penalty  for  neglect 

4.  Certificate  of  sale  what  to  state. 

5.  Kind  of  money  purchaser  entitled  to  receive. 


r 


Judgment       SECTION  1.     In   an  action   upon   contract,  express  o 
"biein  monT  implied,  for  the  direct  payment  of   money  or  currency? 
ted/excep-  ^^^^  judgment,  whether  the  same  be  by  default  or  after 
ion.  verdict,  or  up-on  the  decision  of  the  court  or  the  report 

of  a  referee,  shall  follow  the  contract  and  be  made  paya- 
ble  in   the  kind   of   money  or  currency  stipulated  for 


CONTRACTS.  SO 


o 


tlierein,  or  understood  by  the  terms  thereof  ;  provided, 
that  whenever  a  written  contract  to  pay  in  "gold  coin," 
or  its  equivalent  in  gold  dust  or  bars,  be  not  performed 
according  to  the  terms  of  said  contract  whether  by 
promissory  note  or  otherwise,  it  shall  thereafter,  at  the 
option  of  the  party  entitled  to  the  benefit  thereof,  be 
deemed  and  held  to  be  a  contract  to  pay  gold  coin  only, 
within  the  meaning  of  this  act,  and  may  be  enforced  ac- 
cordingly. 

Skc.  2.     In  an  action  for  the  recovery  of  unliquidated  Uniiqmda- 
damages,  the  court,  jury,  or  referee,  who  shall  assess  the   ges  in  what 
same,  shall  estimate  the  amount  thereof  either  in  gold  or  ^«*^i'' ^'^^^^i- 
silver  coin  of  the  United  States,  or  in  United  otates  legal 
tender  paper  currency,  at   the  option  of  the  party  prose- 
cuting for  the  recovery  of   such  dam-iges,  and  the  judg- 
ment   thereof   shall    be    made    payable   in  the    kind  of 
money  or  currency  in    which    such   damages  shall  have 
been  estimated. 

iSec.  3.     All  execution  to    enforce  a  judgnient  for    a    sh  riff, 
specified  kind  of  money, shall  require  the  sheriff  to  satisfy   f,"paUv  lor 
the  same  in  the  kind    of    money  or  currency  specified  i'i   --  ?i««t- 
such  judgnieiit,and  in  case  of  levy  and  sale  of  the  property 
of  the  judgment  debtor,  he  shall  refuse  payment  from 
any  purchaser  at  such  sale,  in  any  other  kind  of  money 
than  that  specified  in   the  execution.     The    sheritf  shall 
pay  over  according  to  law  the  kind  of  njoney  recovered 
on  such  execution,  and  in  case  of    neglect  or  refusal  so 
to  do,  he  shall  be  liable  on  his  official   bond  to  the  judg- 
ment creditor  in  three  times  the  amount  of  the  money 
collected. 

Sec.  4.     The  certificate  of  sale  of    real  property  on  certificate 
an  execution  to  enforce  a  judgment  for  a  specllied  kind   whaTto 
of  money,  shall  state  the  kind   of    money  recovered  on  *'^'^'®' 
such  sale,  and  the  notice  of  s.nle  shall  specify  the  kind  of 
money  in  which  bids  may  be  made   at  such  sale,  which 
shall  be  the  same  as  that  specified  in  the  judgment,  and 
the  sheriff  shall  state  in  his  returns   the  kind  of  money 
received. 

Sec.  5.     The  purchaser  at  a  sale  of  real  property  on  Kind  of 
execution  for  a  specified  kind  of  inonev,  shall  be  entitled   «^^"^y  ?"•;- 

1  ,  •   '  .  chaser  enti- 

to  receive  from  the  redenrptioner  and  the  redemptioners  tied   to  re- 
from  each  other,  the  kind  of  money  specihed  in  the  cer 
tificate  of  sale  before  a  redemption  of  such  property  can 
be  had. 

Sec.  6.     This  act   shall   take  effect  and  be  in  force 
from  and  after  its  approval  by  the  governor. 

Approved  Deceiiibev  3,  1804:. 


ceive. 


f » 


IN  KELATION  TO  COMMON  JAILS  AND  THE 
PBISONEKS  THEREOF. 


-C<9D- 


Be  it  enacted  hy  the  Legislative  Assembly  of  the 
Territory  of  Idaho  as  follows : 


SXCTIOK 


By  whom 
built. 


Commis- 
sioners to 
hare  care 
of,   etc. 


^heriflF  to 
bave  custo- 
dy, etc. 


1. 
2. 
3. 
4. 
5. 
6. 

7. 
8. 

9. 

10. 


By  wtom  "built. 

Commissioners  to  have  care  of,  etc. 
Sheriff  to  have  custody,  ate. 
Amendment  6th  sepsion. 
Sheriff  defrauding  pJieoner,  penalty. 
Jailor  to  return  certified  list  of  prisoners ;  when  failure,  penalty 

for. 
Persons  committed  by  United  States,  what  to  pay. 
Jail  unsafe,  prisoner  may  be  committediwhere.    Prisoners  hired 

money  to  be  applied  how. 
Governor  may  order  removal  of  prisoners,  when. 
Expense  of  keeping  how  paid. 


Section  1.  There  shall  be  built,  or  provided,  kep^ 
and  maintained,  in  good  repair,  in  each  county,  one  com- 
mon jail,  at  the  expense  of  the  county. 

Sec.  2.  The  county  commissioners  shall  have  the 
care  of  building,  inspecting  and  repairing  such  jail,  and 
shall,  once  every  three  months,  inquire  into  the  state 
thereof,  as  respects  the  security  thereof,  treatment  and 
condition  of  the  prisoners,  and  shall  take  all  necessary 
precaution  against  escape,  sickness  or  infection. 

Sec.  3.  The  sheriff  shall  have  the  custody  of  the 
■jail  in  his  county,  and  of  the  prisoners  therein,  and  shall 
Keep  the  same  personally,  or  by  his  dtputy,  for  whose 
acts  he  shall  be  responsible,  and  shall  furnish  all  neces- 
sary sustenance,  bedding,   clothing,  fuel  and  medical  at 
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tendance  for  the  prison ers,committed  to  his  custody,  and 
the  commiesioners  shall  allow  him  reasonable  compensa- 
tion out  of  the  county  treasury,  not  exceeding  two  dol- 
lars per  day,  for  the  support  of  all  prisoners  confined  on 
criminal  process. 

Sec.  4.  The  sheriff  may  appoint  a  jailor,  who,  in  case 
of  the  absence  or  disability  of  the  sheriff,  shall  receive  a 
jper  diem  of  three  dollars  per  day,  when  there  is  a  pris- 
oner or  prisoners  in  the  jail  of  his  county,  who  shall 
have  the  care  and  custody  of  such  prisoner  or  prisoners 
therein,  and  at  his  option  he  may  do  and  perform  the 
duties  of  jailor,  for  which  service  he  shall  receive  three 
dollars  per  day,  in  addition  to  such  compensation  as  may 
be  allowed  for  feeding  and  clothing  such  prisoners ; 
jprovided^  that  in  case  a  jailor  is  employed,  the  sheriff 
shall  not  receive  any  jper  diem  for  services  as  suclr 
jailor  ;  Sii\d,  j/rovided,  further,  that  no  per  diem  shall  be 
allowed  to  either  sheriff  or  jailor  when  there  is  no  pris- 
oners in  the  jail  of  his  county.  This  act  shall  not  apply 
to  the  counties  of  Ada  and  Boise. 

Sec.  5.  If  any  sheriff  or  jailor  shall  defraud  any 
prisoner  of  his  allowance,  or  shall  not  allow  reasonable 
allowance  and  accommodation,  he  shall  forfeit  fifty  dol- 
lars for  each  oflense,  to  be  recovered  by  an  action  of 
debt  by  the  county  commissioners,  for  the  use  of  the 
county. 

Sec.  6.  Every  jailor,  five  days  prior  to  the  opening 
of  each  term  of  the  district  court,  in  the  district  in  which 
his  county  is  situate,  shall  return  to  the  commissioners  of 
Ms  county  a  certified  list  of  all  the  prisoners  then  in  his 
custody,  with  the  time  and  causes  of  their  confinement, 
and  the  length  of  the  term  for  which  they  were  com- 
mitted ;  and  he  shall,  also,  return  to  said  commissioners, 
within  five  days  after  the  close  of  said  court,  the  name, 
and  cause,  and  term  of  commitment  of  every  prisoner 
committed  during  said  term  of  court;  and  any  jailor, 
who  shall  neglect  to  make  such  return,  for  every  such 
neglect  shall  pay  a  fine  not  exceeding  fifty  nor  less  than 
twenty  dollars,  to  be  imposed  at  the  next  succeeding 
term  of  said  court,  on  information  of  said  commissioners 
of  such  neglect ;  and  such  fine  shall  go  the  county. 

Sec.  7.  Persons  may  be  committed  under  the  au- 
thority of  the  United  States  to  any  jail  upon  payment  of 
the  ex:penses  of  supporting  such  prisoners  five  dollars 
per  month  to  the  county  for  the  use  of  the  jail,  and  all 
legal  fees  of  the  jailor ;  and  the  sheriff  shall  receive  such 
prisoners,  and  subject  them  to  the  same  discipline  and 
treatment,  and  be   liable  for  any  neglect  of   duty  as  in 


Amend- 
ment  6th 
session. 


Sheriff  de- 
frauding 
prisoner, 
penally. 


Jailor    to 
return    cer- 
tified list  of 
prisoners, 
when  tail- 
nre,  penalty- 
or. 


Persohs 
committed 
byU.  8. 
what  to 
pay. 
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case  of  other  prisoners  ;  but  the  county  in    no  case  shitll 
be  liable  for  any  escape. 
Jail  unsafe,       Sec.  S.     Whenever   any   prisoner,    under  conviction 
miy^be*^       for  any  criminal  offenee,  shall  be  confined  in  any  jail  for 
coramiited    any  liability  to  pay  any  fine,  forfeiture,   or   costs,  or  to 
Prisoner?     prociirc  suretics,  the  district  court,  upon  satisfactory  evi- 
ey7o brap-  dcucc  of  such  inability,  may, in  lieu  thereof,  confine  such 
plied  how    person  in  the  county  jail  at  the  rate  of  two  dollars  per  day 
until  the  forfeiture  or  costs  so  imposed  shall  be  satisfied; 
and,  in   such   case,  the   sheriff   may   hire    out,  or  put  to 
labor,  such  person  or  persons,  and  shall  charge  the  earn- 
ings of  said  prisoners  to  himself,  for  the  sustenance  of 
said  prisoners ;  any  surplus  that  may  accrue  from  such 
labor,  shall  be  paid  into  the  county  treasury  to  the  credit 
of  said  prisoner. 
Governor  Sec.  9.     Whenever,    from    any    sufhcient   cause,  the 

removal  ^of  shcriit  sliall  think  it   expedient  that  the  prisoners  be  re- 
wheiT^"'     moved  from  the   jail   of   his   coimty,  on   application  in 
writing  to  the  governor  of    the   Territory,  by  the  sheriff 
and  commissioners  of  such  county,  the  governor  may  or- 
der said  prisoners  to  be  removed  to  some  other  jail,  any- 
where within  the   Territory,  there  to  be  detained  in  the 
same  manner  and  by  the  same  process  as  in  the  jail  from 
whence  they  were  removed,  until  remanded  back,  by  a 
similar  process,  or  discharged  according  to  law. 
Expense  of       Sec.  10.     All  the  cxpensc  of  removing  and  maintain- 
how'^pfid,    ing  prisoners,  incurred  under  the  preceding  section, shall 
be  dcrfrayed   by   the  county  from   which  they  were    so 
removed. 

Sec.  11.  All  acts  and  parts  of  acts  inconsistent  witb 
this  act  are  hereby  repealed  ;  and  this  act  shall  take  ef- 
fect from  and  after  its  approval  by  the  governor. 


Approved  January  13,  1864. 


COKCEKNING    THE    OFFICIAL    BONDS    OF 
OFFICERS. 


-fi/SO- 


£e  it  enacted  hy  the  Legislative  Assembly  of  the 
Territory  of  Idaho  as  follows : 


SicnoN    1.  Official  bonds,  how  approved  and  lllod. 

2.  Ibid, 

3.  Ibid. 

4.  Penalty  for  not  filing  bond . 
6.  Bond  to  be  recorded. 

6.  Bond,  form  of. 

7.  Sureties  to  justify,  etc. 

8.  Judgment  not  to  exceed  special  liability. 

9.  On  whom  bond  obligatory. 

10.  Ibid. 

11.  Who  may  bring  suit. 

12.  To  become  void,  when. 

13.  Ibid. 

14.  Copy  of  bond  evidence. 

15.  To  whom  act  applies. 

16.  When  Bareties  remove,  duty  of  county  commissioneri. 

17.  Ibid. 

IR.  When  district  attorneys'  bond  insufficient,  proceedings. 

19  When  office  vacated.  « 

20.  Additional  bond,  nature  of. 

21.  Original  bondsmen  when  not  discharged. 

22.  Officer  and  sureties  to  whom  liable. 

23.  Separate  judgments,  when  execution  may  issue. 

24.  Sureties  paying — how  may  recover. 

25.  Sureties,  number  of. 

26.  Appointment  to  fill  vacancy,  duty  of  officer. 

27.  How  sureties  may  be  released. 

28.  Ibid. 

29.  Copy  of  notice  to  be  served  on  officer, 

30.  Notice,  nnmi^er  ol  days  required. 

81.    Sureties  not  to  be  released  from  damage^y 

32.  Execution,  etc.,  when  held. 

33.  Bonds  given  by  trustees,  etc. 


80b 
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Official 
bonds  how 
approved 
and  filed. 


Ibid. 


Ibid. 


Penalty  lor 
not  filing 
bond. 


Bond  to  be 
recorded. 


Bond,  form 
of, 


Sureties   to 
justify,  etc. 


Section  34  When  action  commenced  for  Territory,  >/roce*dIng9. 

35.  County  recorder,  duty  of. 

36  Kepcalinc  clause. 

37.  All  officiTB  to  file  new  bonds,  when . 

•38.  Bonds  of  iusticee,  etc  ,  by  whom  fixed. 

Section  1.  The  official  bonds  of  officers  shall  be  ap 
proved  and  filed  as  follows,  to- wit :  The  official  bond 
of  the  territorial  treasurer,  territorial  controller, 
territorial  superintendent  of  public  instruction 
shall  be  approved  by  the  governor,  filed  and 
and  recorded  in  the  office  of  the  territorial  secre- 
tary. The  official  bond  of  each  district  attorney  shall 
be  approved  by  the  judoje  of  the  district,  tiled  and  re- 
corded in  the  office  of  the  district  clerk  of  said  district. 
The  official  bonds  of  sheriffs,  coroners,  county  clerks, 
assessors,  tax  collectors,  public  administrators,  superin- 
tendents of  public  schools,  county  surveyors,  justices  of 
the  peace,  and  constables,  shall  be  approved  by  the  board 
of  county  commissioners  and  riled  and  recorded  in  the 
office  of  the  recorder  of  their  respective  counties. 

Sec.  2.  The  approval  of  every  official  bond  shall  be 
endorsed  thereon  and  s^'gned  by  the  board  or  officer  ap- 
proving the  same. 

Sec.  3.  No  officer  with  whom  any  official  bond  is 
required  to  be  tiled,  shall  tile  and  take  charge  of  such, 
bond  until  approved  as  prescribed  by  law. 

Sec.  4.  If  any  person  elected  or  appointed  to  any 
office  shall  perform  any  of  the  duties  thereof  without 
having  executed  and  tiled  in  the  proper  office  any  bond 
required  of  him  by  law,  he  shall  be  deemed  guilty  of  a 
misdemeanor,  and  on  conviction  thereof  shall  be  tined  in 
a  sum  not  exceeding  one  thousand  dollars,  and  his  office 
be  declared  vacant. 

Sec.  5.  Ii  shall  be  the  duty  of  every  officer  with  whom 
said  bonds  shall  be  filed,  carefully  to  record,  keep  and 
'preserve  the  same,  and  give  certified  copies  thereof, 
sealed  with  the  seal  of  his  office,  to  any  person  demand- 
ing the  lame,  upon  being  paid  the  same  fees  as  are  al- 
lowed by  law  for  certified  copies  of  papers  in  other 
cases. 

Seo.  6.  All  official  bonds  required  by  law  of  officers 
shall  be  in  form,  joint  and  several,  and  made  payable  to 
the  Territory  of  Idaho,  in  such  i)e!i;i]iv,  and  with  such 
conditions  as  shall  be  required  by  law. 

Sec.  7.  In  all  cases  where  official  bonds  are  requir- 
ed, or  may  be  required,  from  territorial,  district  or 
county  officers,  the  officer  or  officers  whose  duty  it  is  or 
may  be  to  approve  such  bonds,  shall   not  accept  or  ap- 
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prove  any  siicli  bonds,  unless  each  of  the  sureties  ^liall 
severally  justify  before  an  officer  authorized  to  adminis- 
ter oaths,  as  follows : 

First — On  a  bond  given  by  a  territorial  or  district 
officer,  that  such  surety  is  a  resident  and  freeholder  or 
householder  within  this  Territory,  and  on  a  bond  given 
by  a  county  officer,  that  such  surety  is  a  resident  and 
freeholder  or  householder  within  such  county,  or  within 
^n  adjoining  county; 

Second— iXy^t  such  surety  is  w^orth  the  amount  for 
which  he  becomes  surety,  over  and  above  all  his  debts 
and  liabilities,  in  unincumbered  property  situated  within 
this  Territory,  which  may  be  levied  upon,  and  is  not  ex- 
empt from  execution  and  forced  sale  ;  provided^  thafc 
the  board  of  county  commissioners  of  each  and  any 
county  in  this  Territory  maj^  at  any  time,  upon  or  their 
own  or  any  other  motion,  call,  by  written  notice  to  that 
effect,  upon  any  one  or  more  of  the  sureties  upon  the 
official  bond  of  any  of  the  county  officers  of  their  coun- 
ty, for  a  further  justification  of  his  or  their  responsi- 
bility, notwithstanding  any  former  justification  thereof^ 
and  notwithstanding  any  approval  of  sucli  bond  or 
l3onds.  Whenever  it  shall  be  shown  by  affidavit  of  a 
credible  witness,  duly  filed  im-  presented  to  any  judge, 
l)oard,  officer,  or  officer  or  person  whose  duty  it  is  to  ap- 
prove the  official  bond  of  any  officer,  that  the  sureties 
thereon,  or  any  of  them,  have,  since  such  bond  was  ap- 
proved, died,  removed  from  the  Territory,  become  in- 
solvent, or  from  any  other  cause  have  become  incompe- 
tent or  insufficient  sureties  on  such  official  bond,  it  shall 
he  the  duty  of  said  judge,  board,  officer  or  person,  to  is- 
sue a  citation  to  such  officer,  requiring  such  officer,  on  a 
day  therein  named,  not  less  than  live  nor  more  than  ten 
days  after  date,  to  appear  and  show  cause  why  such 
office  shall  not  be  vacated,  which  citation  shall  be  served, 
and  return  thereof  made,  as  in  other  cases.  If  said  offi- 
cer shall  fail  to  appear  and  show  good  cause  why  such 
office  should  not  be  vacated,  on  the  day  named,  or  shall 
fail  to  give  ample  additional  surety,  it  shall  be  the  duty 
of  such  judge,  board,  officer  or  person,  to  make  an  order 
vacating  such  office,  and  the  same  shall  be  filled  by  elec- 
tion or  appointment,  as  provided  by  law. 

Sec.  8.     When  the  penal  sum  of  any  bond  hereafter  judgment 
to  be  given  amounts  to  more  than  one  thousand  dollars,   ceeVe^ec^' 
the  sureties  may  become  severally  liable  for  portions  not  iai  liability, 
less  than  five  hundred  dollars  of  such  penal  sum,  making 
in  the  aggregate  at  least  two  sureties,  for  the  whole  pen- 
al sum.     And  if  any  such   bond  shall  become  forfeited, 
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an  action  mav  he  hroiiglit  tliereon,  against  all  or  B.t\y 
miinber  of  the  obligors,  and  judgment  be  entered 
against  the  obligors,  either  jointly  or  severally,  as  they 
may  be  liable  ;  jpromded^  that  judgment  shall  not  be  en- 
tered against  a  surety  severally  bound,  for  a  greater  sum- 
than  that  for  whicii  he  is  specially  liable  by  the  terms  of 
said  bond.  Each  surety  shall  be  liable  to  contribution 
to  his  co-sureties,  in  proportion  to  the  amount  for  which 
he  is  liai)le. 

Sec.  9.  Every  ofhcial  bond,  executed  by  any  officer 
pursuant  to  law,  shsll  be  deemed  and  taken  to  be  in  force 
and  obligatory  upon  the  principal  and  sureties  therein, 
for  any  and  all  breaclies  of  the  condition  or  conditions 
thereof  committed  during  the  time  such  officer  shall 
continue  to  discharge  any  of  the  duties,  or  hold  such 
office. 

Sec.  10.  Every  such  bond  shall  be  deemed  to  be  in 
force,  and  obligatory  upon  the  principal  and  sureties 
therein  for  the  faithful  discharge  of  all  duties  which  may 
be  required  of  such  officer  by  any  law  enacted  subsequent- 
ly to  the  execution  of  such  bond  and  such  condition  shall 
be  expressed  therein. 

Sec.  11.  Every  official  bond,  executed  by  any  of- 
ficer pursuant  to  law^,  shall  be  in  force  and  obligatory 
upon  the  principal  and  sureties  therein,  to  and  for  the 
Territory  of  Idalio,  and  to  and  for  the  use  and  benefit  of 
all  persons  who  may  be  injured  or  aggrieved  by  the 
wrongful  acu  or  default  of  such  officer  in  his  official 
capacity,  and  any  person  so  injured  or  aggrieved,  may 
bring  suit  on  such  bond  in  his  own  name  without  an 
assignment  thereof. 

Sec.  12.  Any  such  bond  shall  not  be  void  on  the  first 
recovery  of  a  judgaient  tliereon,  but  suit  or  suits  may 
be  afterwards  brought  on  said  bonds,  from  time  to  time, 
and  judgment  recovered  thereon  by  the  Territory  of 
Idaho,  or  by  any  person  to  whom  a  right  of  action  may 
have  accrued  against  such  officer  and  his  sureties  on  such 
bond,  until  the  whole  penalty  of  said  bond  shall  be  ex- 
hausted. 

Sec.  13.  Whenever  any  such  official  bond  shall  not 
contain  the  substantial  matter  or  condition  or  conditions 
required  by  law,  or  there  shall  be  any  defects  in  the  ap- 
proval or  filing  thereof,  such  bond  shall  not  be  void  so 
as  to  discharge  such  officer  and  his  sureties,  but  they 
shall  be  equitably  bound  to  the  Territory  or  party  inter- 
ested, and  the  Territory  or  such  party  may,  by  action 
instituted  as  other  suits  on  official  bonds,  in  any  court  of 
competent  jurisdiction,  suggest  the  defect  of   such  bond 
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or  ?!ucli  approval  or  filing,  and   recover  his  proper  and 
cqriitable  derr^and  or  dnmnp^es  from    sr.ch  officer  pr.d  the 
person  or  persons  who  intended  to  became  and  were  in- 
cluded as  sui'eties  in  such  bond, 

Sec.  14.  A  cop)^  of  any  othcial  bond,  certified  to  be 
correct  by  the  officer  having  the  custody  thereof,  sliall  bo 
received  as  evidence  in  all  courts  in  this  Territory,  in 
like  manner  :  s  the  original. 

Sec.  15.     All  the  provisitms  and  requirements  of  this  To  whom 
act  shall  apply  to  the  ofHcial  bond  of  any  oihcer  whose  ^^^^pp^®^" 
office  shall  be  established  hereafter,  unless   tiie  contrary 
shall  be  expressly  provided. 

Sec.  ll).     Whenever  the  sureties,  or  any  one  of  them,  whensure- 
in  the  official  bond  of  any  county  clerk,  sheriff,  coroner,  dutVT^ 
assessor,  justice  of  the  peace,  or  other  county  officer,shall  ^fsg-oueral 
remove  without  the   Territory,  become  insolvent,  or  in- 
sufficient, or  the  penalty  of  such  bond  become  insufficient, 
on  account  of  recoveries  had  thereon,   or  otherw^ise,  it 
vshall  be  the  duty  of    the  board  of  county  commissioners 
of  the  proper  county,  on  their   own   motion,   or  on  the 
showing  of  any  person  supported  by  an  affidavit,  to  sum- 
mon any  such  officer  to  a])pear  before  them,  at  a  time 
stated,  not  less  thaii  five  days  after  the  service  of  such 
summons,  and  show  cause  why  he  should  not  execute  an 
additional  official  bond,  with  good   and  sufficient  surety 
or  sureties. 

Sec.  17.  Should  such  officer,  after  due  notice,  fail  to  iwd. 
appear  at  the  time  appointed,  the  matter  may  be  heard 
and  determined  in  his  absence  ;  if  said  board  of  county 
commissioners  shall  be  of  opinion,  after  examination, 
that  the  bond  of  said  officer  has  become  insufficient  from 
any  of  the  causes  enumerated  in  the  preceding  section  of 
this  act,  they  shall  require  a  further  bond,  with  such  se- 
curity as  may  be  deemed  necessary  to  be  executed  and 
filed  within  twenty  days. 

•Sec.  18.     Yv^henever  the  official  bond  of  any  district  Ji!ltatuJr- 
attornev  shall  become  insufficient  from  any  of  the. can-  neys'  bond 
ses  enumerated  m  the  sixteenth  section  oi  this  act,  the  proceed- 
like  proceedings  may  be  had  before  the  district  court,  in  ^^^^' 
reference  to  the  district  attorney  thereof;  and  whenever 
the  official  bond  of   the  territorial  treasurer,  territorial 
controller,territorial  superintendent  of  public  instruction,  * 

and  keeper  of  the  territorial  prison,  shall  become  insuffi- 
cient from  any  of  the  said  causes,  the  like  proceedings 
mav  be  had  before  the  district  court  of  the  county  in 
which  the  seat  of  govern  inent  is  located ;  provided^  that 
such  proceedings  shall  be  commenced  by  motion  of  any 
person  made  in   open   court,  and  supported  by  affidavit, 
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or  as  to  the  official  "bond  of  district  attorney&y.  territorial 
treasurer,  controller.siiperintendent  of  public  instruction, 
and  keeper  of  territorial  prison,  upon  tlie  relation  of  the 
governor. 

Sec.  19.  If  any  officer,  when  required  so  to  do,  shall 
fail  to  tile  a  new  bond,  his  office  shall  be  deemed  vacant. 

Sec.  20.  Such  additional  bond  shall  be  in  such  pen- 
alty as  shall  be  directed  by  the  board  of  county  com- 
missioners, and  shall  be  in  all  other  respects  similar  to 
the  original  bond,  and  shall  be  approved  before  and  fil- 
ed with  the  same  officer  as  required  in  case  of  the  ap- 
proval and  filing  of  such  original  bond.  Every  such  ad- 
ditional bond,  filed  and  approved  as  aforesaid  shall  be 
of  like  force  and  obligation  upon  the  principal  and  sure- 
ties therein  from  the  time  of  its  execution,  and  shall  sub- 
ject the  officer  and  his  sureties  to  the  same  liabilitiep, 
suits  and  actions  as  are  prescribed  respecting  the  origi- 
nal bonds  of  officers. 

St^c.  21.  In  no  case  provided  in  the  preceding  sec- 
tions of  this  act  shall  the  original  be  discharged  of  affect- 
ed when  additional  bond  has  been  given,  as  herein  re- 
quired, but  the  same  shall  remain  of  like  force  and 
obligation  as  if  such  additional  bond  had  not  been 
given. 

Sec.  22.  Such  officer  and  his  sureties  shall  be  liable 
to  any  party  injured  or  aggrieved  by  any  breach  or 
breaches  of  any  condition  or  conditions  of  any  such  offi- 
cial bond,  after  the  execution  of  such  additional  bond, 
upon  either  or  both  of  said  bonds  respectively,  and  may 
assign  the  cause  or  causes  of  action  and  recover  judg- 
ment therefor  in  each  suit. 

Sec.  23.  If  separate  judgments  shall  be  recovered  on 
said  bonds  by  such  parties  for  tke  same  cause  or  causes 
of  action,  he  shall  bs  entitled  to  have  execution  issued 
on  such  judgments  respectively,  but  he  shall  only  collect 
by  execution  or  otherwise,  the  amount  actually  adjudg- 
ed .to  him  on  such  like  cause  or  causes  of  action,  in  one 
of  said  suits  together  with  the  costs  of  both  suits. 

Sec.  24.  Whenever  the  sureties  in  either  bond  shall 
have  been  compelled  to  pay  any  sum  of  money  on  ac- 
count of  the  principal  obligor  therein,  they  shall  be  en- 
titled to  recover  in  any  court  of  competent  jurisdiction, 
of  the  sureties  in  the  remaining  bond,  a  distributive  part 
of  the  sum  thus  paid,  in  the  proportion  which  the  penal- 
ties of  such  bonds  bear  one  to  the  other,  and  to  the  sums 
thus  paiu  i .  :]jectively. 

Sec.  25.  Theie  shall  be  at  least  two  sureties  upon 
the  official  bond  of  every  officer. 
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Sec,  26.  Upon  the  appointment  of  any  person  to  fill 
a  vacancy  in  otiice,  before  entering  upon  the  duties  of 
the  office,  the  person  so  appointed  shall  give  a  bond  cor- 
responding in  substance  and  form  with  the  bond  requir- 
ed of  the  same  officer  when  originally  elected  or  ap 
pointed,  to  be  approved  by  the  board,  court  or  officer 
making  the  appointment. 

Sec,  27.  Any  surety  on  the  official  bond  of  a  city, 
county,  or  territorial  or  district  officer,  may  be  relieved 
from  liabilities  thereon  afterwards  accruing,  by  comply- 
ing with  the  following  provisions  of  this  act. 

Sec.  28.  Such  surety  shall  file  witli  the  court,  judge, 
board,  officer,  person  or  persons  authorized  by  law  to 
approve  such  official  bond,  a  statement  in  writing,  set- 
ting forth  the  desire  of  said  surety  to  be  relieved  trom 
all  liabilities  thereon  afterwards  arising,  and  the  reasons 
therefor,  which  statement  shall  be  subscribed  and  veri- 
fied by  the  affidavit  of  the  party  filing  the  same. 

Sec.  29,  A  copy  of  the  statement  shall  be  served  on 
^the  officer  named  in  such  official  bond,  and  due  return 
■or  affidavit  of  service  made  thereof  as  in  other  cases. 

Sec.  30.  In  twenty  days  after  the  service  of  such 
notice,  the  court,  judge,  board,  officer,  person  or  persons 
with  whom  the  same  may  be  filed,  shall  make  an  order 
declaring  such  office  vacant,  and  releasing  such  surety 
from  all  liability  thereafter  to  arise  on  such  official  bond, 
and  such  office  shall  thereafter  be  held  in  law  as  vacant^ 
and  be  immediately  filled  by  election  or  appointment,  as 
provided  for  by  law,  as  in  other  cases  of  vacancy  of  such 
office,  unless  such  officer  shall  have  before  that  time 
good  and  ample  surety  for  the  discharge  of  all  his  of- 
ficial duties  as  required  originally. 

Sec.  31.  That  act  shall  not  be  so  construed  as  to  re- 
lease any  surety  from  damages  or  liabilities  for  acts, 
omissions,  or  causes  existing,  or  which  arose  before  the 
making  of  such  order  as  aforesaid,  but  such  legal  pro- 
ceedings may  be  had  therefor,  in  all  respects  as  though 
no  order  had  been  made  under  the  provisions  of  this 
act. 

Sec,  32.  Executors,  administrators  and  guardians 
shall  be  held  as  county  officers  within  the  provisions  of 
this  act. 

Sec.  33.  All  bonds  or  undertakings  given  by  trus- 
tees, receivers,  assignees,  or  officers  of  a  court,  in  an  ac- 
tion or  proceeding  for  the  faithful  discharge  of  their 
duties,  when  it  is  not  otherwise  provided  by  law,  shall 
be  in  the  name  of  and  payable  to  the  Territory  of  Idaho; 
and  upon  the  order  of   the  court  where  such  action  or 
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proceeding  is  pending  may  be  prosecuted  for  the  benefit 
of  any  and  all  persons  interested  therein. 
When  ac-  Sec.  34.  When  an  action  is  commenced  in  any  court 
iienceTfor  ^^  ^liis  Territory  for  the  benefit  of  the  same,  to  enforce 
proS-^'  ^^^^  penalty  of  or  to  recover  money  upon  an  official  bond 
ings.  or  to  recover  money  upon  an  afticiol  bond  or  obligation 

executed  in  favor  of  the  Territory  of  Idaho,  or  of  tlie 
people  of  this  Territory,  the  attoi'ney  or  other  person 
prosecuting  the  action  may  tile  with  the  court  in  which 
the  action  is  commenced,  an  afiidavit  statiiig  either  posi- 
tively or  on  ^formation  and  belief,  that  such  bond  or 
obligation  was  executed  by  the  def endant,or  one  or  more 
of  the  defendants,  (designated  by  wliom).  and  made  pay- 
able to  the  people  of  the  Territory  of  Idaho,  and  that  the 
defendant  or  defendants  have  real  estate,  or  interest  in 
lands,  designating  the  county  or  counties  in  ^vhich  the 
same  is  situated,  and  that  the  action  is  prosecuted  for, 
the  benefit  of  the  Territory,  and  thereupon  the  clerk  re- 
ceiving such  affidavit,  shall  certify  to  the  recorder  of  the 
county  or  counties  in  which  such  real  estate  is  situated 
the  names  of  the  parties  to  the  action,  the  name  of  the 
court  in  which  tlie  action  is  pending,  and  the  amount 
claimed  in  the  complaint,  with  the  date  of  commence- 
ment of  the  suit. 
<:ountyre-  Sec.  35.  Upou  receiving  such  certificate,  the  county 
cor  er,  u  y  YecovdeY  shall  oudorso  upon  it  the  time  of  its  reception, 
and  such  certificate  shall  be  filed  and  recorded  in  the 
same  manner  as  notices  of  the  pendency  of  an  action 
affecting  I'eal  estate,  and  any  judgment  recovered  in  an 
action  specified  in  section  thirty -four  of  this  act  shall  be 
a  lien  upon  all  real  estate  situated  in  any  county  in 
wdiich  such  certificate  is  so  filed,  belonging  to  the  defen- 
dant, or  to  one  or  more  of  such  defendants,  and  shall 
bind  such  real  estate,  for  the  amount  that  the  owner 
thereof  is  or  may  be  liable,  upon  the  judgment,  from  the 
filing  of  the  certificate,  and  the  fees  due  the  clerk  and 
recorder  for  the  services  required  by  this  act  shall  be  a^ 
charge  against  the  county  where  the  suit  was  brought, 
to  be  recovered  like  otp:er  costs, 
i^epeaiing  Sec.  36.  All  laws  aud  parts  of  lavvs,  so  far  as  the 
ciauh'e.  same  conflict  or  are  inconsistent  with  the  provisions  of 
this  act,  are  hereby  repealed ;  provided,  that  all  official 
bonds  heretofore  given  under  the  provisions  of  any  act 
repealed  by  this  act,  shall  remain  and  be  in  full  force 
and  effect,  and  shall  not  be  affected  by  -the  provisions  of 
this  act. 
All  officers  Sec.  37.  All  territorial,countyand  citv  officers  shall,on 
bondi!  "'"^  or  before  the  first  day  of   March,  A.  I).,  1807,  tile  new 
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bonds  conforming  to  the  provisions  of  this  act,  and  in 
default  thereof,  their  said  otblces  shall  be  deemed  to  be 
vacant,  and  may  be  filled  as  required  by  law ;  i)Tomded^ 
that  all  bonds  given  by  any  officer  under  the  laws  here- 
tofore existing  shall  remain  in  full  iorce  and  effect,  and 
the  principal  and  sureties  thereon  be  responsible  for  any 
lualfeasance  in  office,  default  or  neglect  in  office,  occur- 
ring up  to  the  time  of  liling  new  bonds  as  rerpiired  by 
the  provisions  of  this  act. 

Sec.  38.     From  and  after  the  passao^e  of  this  act,  the  Bor/aof 

f     1  /!•    •    1    1  1         r    •         •  /•     1  1    JUS  ice8,etc. 

amount  oi  the  othcial  bonds  ot  justices  or  the  peace  and.  by  vvhonx 
constables  shall  be  fixed  by  the  boai'd  of  county  commis-     ^®^^ 
sioners  of  the  several  counties  of  the  Territory. 

Sec.  39.     This  act  to  take  effect  and  be  in  force  from 
-and  after  its  passage. 


Approved  January  5,  1867. 

SUPPLEMENTARY  TO  K^  ACT  ENTITLED 
''an  act  concerning  the  official  bonds  of  offi- 
cers,"  APPROVED  JANUARY  OTH,   A.   D.,   1887. 

. c^ . 

3e  it  enacted  by  the   Legislative  gAsseinbly  of  the- 
Territory  of  Idaho  as  follows  : 

■Sectioh    1.    Bonds  of  county  treasurer  how  filed,  etc. 
2.    Enacting  clause 


'Section  1.     The   official   bonds  of   county  treasurers  rod.is  of 
shall  be  approved  by  the  board  of  county  commissioners  county 
nled  and   recorded    m   the  omce  ot  the  county  recorder   how  filed, 
of  tliolr  respective  counties  ;  8nd    the  same  shall  be  sub- 
ject to  and  governed  in  all  respects,  and  all  proceedings 
had  thereon,  in  accordance  with  the  j^rovit^ions  of  ''An 
act  concerning  the  official  bonds  of  officers,"  approved 
January  5,  1867. 

Sec.  2.     This  act  to  take  .effect  and  be  in  force  from 
and  after  its  passage. 

Approved  January  9,  1867. 


J^TS:   .A.CT 


TO    AMEND    "  AN  ACT    ENTITLED    AN  ACT 

TO     PROVIDE     FOR     THE     APPOINTMENT     OP      NOTARIES 
PUBLIC,    AND    DEFINING   THEIR   DUTIES. 


-cz?o- 


JSe  it  enacted  by  the  Legislative  Assembly  of  the 
Territory  of  Idaho  as  follows  : 


Section 


Amenrl- 
ment  7£fa 
sesBion. 


Amend- 
ment   £th 
eeBBion. 


1. 
2. 

o . 

4. 
5 
6. 

7. 
8, 
9 

lo- 
ll. 

12. 

13. 
14. 
15. 
16. 
17. 
18. 
19. 


By  whom  appointed. 
Oath  of  c^vQ  and  bond. 
Oath  and  bond  to  be  filed. 
Authority  and  powers  of. 
Ibid 
Ibid. 
Ibid, 

To  keep  records. 
Ibid. 

To  prove  seal,  etc. 
To  furnish  certified  copy  of  records- 
Certificate  to  be  evidence. 
Penalty  forneglact  of  duty, 
Successor  to  receive  records. 
Ibid. 

Successor  may  grant  certificate. 
Pees. 

Qualification. 
Wuen  approved. 


Section  1.  The  governor  shall  have  the  power  to 
appoint  and  commission  in  each  county  as  many  notaries 
public  as  he  may  deem  necessary,  who  shall  hold  said 
office  for  the  term  of  four  years. 

Sec.  2.  Each  notary  public  before  entering  upon  the 
duties  of  his  office  shall  take  the  usual  oath  of  office, 
which  shall  be  endorsed  upon  his  bond,  and  shall  enter 
in  a  bond  to  the  people  of  the  Territory  of  Idaho  in  the 
sum  of  one  thousand  dollars,  with  two  or  more  sufficient 
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Sureties,  to  be  approved  by  the  probate   judge  of  tlie 
county  for  whicli  said  notary  may  l)e  appointed. 

Sec.  3.  Tlie  bond  with  tlie  oath  or'  office  endorsed  ibid. 
thereon  and  dulv  attested,  together  with  a  specimen  of 
tlie  signature  and  impress  of  the  oiiicial  seal  of  the  ap- 
pointee, shall  be  tiled  in  the  otHce  of  the  territorial  sec- 
retary. At  the  issuance  of  any  coiiniiission  hereafier, 
each  appointee  sliall  pay  the  sum  of  ten  dollars  to  said 
secretary,  who  shall  keep  an  account  of  the  same  and  pay 
one-half  thereof  to  the  library  fund  for  the  use  of  the 
supreme  court,  and  may  apply  the  residue  as  his  fees  in 
that  behalf.  Each  notary  public  now  holding  a  com- 
mission shall  within  one  hundred  days  after  the  passag^e 
of  this  act,  make  and  tile  as  in  this  act  provided,  a  bond, 
together  with  a  specimen  of  his  signature  and  impress  of 
his  otiicial  seal ;  in  default  whereof  his  office  shall  be 
deemed  vacant. 

vSec.  4.  i^otaries  public  shall  have  authority  to  de-  4th  session 
mand  acceptance  and  pavment  of  foreign  and  domestic 
bills  of  exchange,  and  to  protest  the  same  for  non-ac- 
ceptance and  non-payment,  and  to  exercise  such  other 
powers  and  duties  as  by  the  laws  of  nations,  and  accord- 
ing to  commercial  usages  or  by  the  law  of  any  other 
State  government  or  country,  may  be  performed  by  no- 
taries public. 

Sec.  5.     They  may  also  demand  acceptance  of  inland  ibid, 
bills  of  exchanee,  and  ])ayment  thereof",  and  of  promis- 
sory notes,  and   may  protest   the  same  for  non-payment 
or  non-acceptaTice  as  the  case  may  require. 

Sec.  6-  Eacli  notary  i:>ub]ic  shall  have  power  to  take  ib.d. 
and  to  certify  the  acknowledgment  or  proof  of  powers  of 
attorney,  mortgages,  deeds,  and  other  instruments  of 
writing,  the  acknowledgment  of  any  conveyance  or  other 
instrument  of  writing  by  any  married  w^oman,  and  to 
give  a  certiticate  of  such  proof  or  acknowledgment, 
which  certiticate  shall  l)e  endorsed  on  the  said  deed  or 
other  instrument,  or  attached  thereto. 

Sec.  7.  Each  notary  public  shall  also  have  power  ibid, 
and  authority  to  take  depositions  and  to  administer  oaths 
and  affirmations  in  all  matters  incident  or  belonging  to 
the  duties  of  his  office,  and  to  take  affidavits  to  be  used 
before  any  court,  judge  or  ofticer  in  this  Territory,  ex- 
cept wlien  acting  as  attorney  for  the  party  in  a  civil 
action. 

Sec.  8.     Each  notary  public  shall  keep  a  correct  rec-  ibid, 
ord  of  all   his  official  acts,   done  or  performed  by  liim, 
under  and  by  virtue  of  the  authority  conferred  by  sec- 
tions four  and  five  of  this  act. 

(55, 
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Ibid.  Sec.  9.     Each  notary  public  shall  also  keep  a  correct 

record,  wherein  he  shall  enter  the  name  or  character  of 
any  instrument  acknowledged  or  proved  before  him,  as 
provided  in  section  six  of  this  act,  together  with  the  date 
of  the  same,  and  the  parties  thereto,  as  the  same  appears 
therein. 

idid.  Sec.  10.     Each  notary  public  shall  provide  a  notarial 

seal,  with  which  he  shall  authenticate  all  his  official  acts ; 
on  which  seal  shall  be  engraved  such  notary's  name,  and 
the  name  of  the  county  for  which  he  is  commissioned  ; 
which  seal,  together  with  the  registers  and  official  docu- 
ments, shall  not  be  liable  to  be  seized  on  any  execution, 
and  in  the  case  of  death  or  removal  of  said  notary  pub- 
lic, the  aforesaid  register  and  official  documents  shall  be 
lodged  in  the  office  of  the  county  recorder  of  his  county, 
for  the  use  of  his  successor  in  office. 

Ibid.  Sec.  11.  Each  notary  public  when  required, shall  give  a 

certified  copy  of  any  record  in  his  office,  to  any  person, 
upon  payment  of  the  fees  thereof,  and  any  certificate  or 
instrument,  either  printed  or  written,  purporting  to  be 
the  official  act  of  a  notary  public,  and  purporting  to  be 
under  the  seal  and  signature  of  such  notary  public,  shall 
be  received  2i'!^  prima  facie  evidence  of  the  official  char- 
acter of  such  instrument,  and  of  the  truth  of  the  facts 
therein  set  forth, 

Ibid.  Sec,  12.     The  original  protest  of  notary  public,  under 

his  hand  and  official  seal,  of  any  bill  of  exchange  or 
promissory  note,  for  non-acceptance  or  non-payment, 
stating  the  presentment  by  him  of  such  bill  of  exchange 
or  note  for  acceptance  or  payment  thereof,  and  the  ser- 
vice of  notice  on  any  or  all  of  the  parties  to  such  bill  of 
exchange  or  promissory  note,  and  specifying  the  mode 
of  giving  such  notice,  and  the  reputed  place  of  residence 
of  the  party  to  whom  the  same  was  given,  and  the  post- 
office  nearest  thereto,  shall  be  prima  facie  evidence  of 
the  facts  therein  contained.  The  certificate  of  a  notary 
public  drawn  from  his  record,  stating  the  protest  and 
the  facts  therein  contained,  shall  be  evidence  of  the 
facts  in  the  like  manner  as  the  original  protest. 

Ibid.  Sec  13.     For  any  misconduct  or  neglect  of  duty  in 

any  of  the  cases  in  which  any  notary  public,  appointed 
under  the  authority  of  this  Territory,  is  authorized 
to  act  either  by  the  laws  of  this  Territory  or  of  any 
State,  government  or  country,  or  by  the  law  of  nations, 
or  by  commercial  usage,  he  shall  be  liable  on  his  official 
bond  to  the  parties  injured  thereby,  for  all  the  damages 
sustained.  For  any  willful  violation  or  neglect  of  duty 
any  notary  public  shall  be  subject  to  criminal  prosecu- 
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tion,  and  may  be  punished  by  fine  not  exceeding  one 
thousand   dollars,    or    removal    from     office,    or    both. 

Sec.  14.  If  any  notary  public  die,  resign,  be  dis-  ibid, 
qualiiied,  or  remove  from  the  county  for  which  he  is 
appointed,  his  records  and  all  his  public  papers  shall, 
within  thirty  days,  be  delivered  to  the  recorder  of  the 
county,  who  shall  deliver  them  to  the  successor  of  said 
notary  public  when  qualified. 

Sec.  15.     When  the  term  of  office  of  any  notary  ex-   ibid, 
pires,  and  his  successor  is  appointed  and  qualified,  he 
shall  deliver  his  records  and  public  papers  to  such  suc- 
cessor on  demand. 

Sec.  16.     Any  notary  public  having  in  his  possession   ibid, 
the  records  and  papers  of  his  predecessor  in  office,  may 
grant  certificates  or  give  certified  copies  of  such  records 
and  papers  in  like  manner  and  with   the  same  effect  as 
such  predecessor  or  predecessors  could  have  done. 

Sec.  17.  Each  notary  public  shall  receive  the  follow-  ^^^^^ 
ing  fees  for  his  services,  namely :  For  drawing  and 
copying  every  protest  for  the  non-payment  of  a  prom- 
issory note,  or  for  the  non-payment  or  non-acceptance  of 
a  bill  of  exchaui'e,  draft  or  check,  three  dollars;  for 
drawing  and  serving  every  notice  of  non-payment  of  a 
promissory  note,  or  of  the  non-acceptance  of  a  bill 
of  exchange,  order,  draft  or  check,  two  dollars ; 
for  recording  every  protest,  two  dollars;  for  draw- 
ing an  affidavit,  deposition  or  other  paper,  for  which 
provision  is  not  herein  made,  for  each  folio,  fifty  cents; 
for  all  other  services,  the  same  fees  as  are  allowed  by 
the  laws  of  this  Territory  to  other  officers  for  like  ser- 
vices. 

Sec.  18.  Ko  person  shall  be  appointed  a  notary  pub- 
lic under  this  act  who  is  not  at  the  time  of  his  appoint- 
ment an  actual  resident  of  and  elector  in  the  county  for 
which  he  may  be  appointed. 

Sp:c.  19.  This  act  shall  take  effect  and  be  in  force 
from  and  after  its  approval  by  the  governor. 


Approved  Jcmuary  10,  1867. 


Ibid. 


. 


IN  RELATIOI^  TO  THE  CLERK  OF  TEE 
SUPREME  COURT,  A:N^D  PRESCRIBING  HIS 
DUTIES. 


-<S(!7?- 


Be  it  enacted  by  the  Legislative  Assembly  of  tka 
Territory  of  Idaho  as  follows : 


2ndse6Bion. 


Ibid. 


Amend- 
ment 7th 
session. 


Section    1.  Sod  session. 

2.  Ibid. 

3.  Amendment  7th  Bessiou. 

4.  2nd  session. 
9,  6lh  session. 

Se(^tion  1.  That  the  supreme  court,  or  judges  there- 
of, shall  appoint  a  clerk,  who  shall  hold  his  office  during 
the  pleasure  of  such  court. 

Sec.  2.  Before  entering  upon  the  duties  of  his  office 
he  shall  take  an  oath  of  office  and  give  bond  in  such 
sums,  with  surety  and  condition,  as  the  said  court  or  the 
judges  thereof  shall  require,  which  bond  shall  be  ap- 
proved by  one  of  the  judges  of  the  said  court,  and  shall 
be  deposited  with  the  secretary  of  the  territory ;  the 
bond  shall  be  to  the  United  States,  and  any  party  ag- 
grieved by  the  official  acts  or  omission  of  said  clerk  may 
have  his  action  thereon. 

Sec.  3.  The  clerk  shall  keep  his  office  at  the  seat  of 
government ;  and  shall  keep  it  open  at  all  reasonable 
hours ;  and  shall  keep  such  records  and  books  as  are 
prescribed  by  law  and  the  supreme  court.  The  rent  for 
the  office,  fuel  and  lights,  books  and  stationery,  shall  be 
paid  for  out  of  the  territorial  treasury,  by  drafts  of  the 
territorial  controller,  the  bills  being  first  approved  by 
one  of  the  judges  of   said  court ;  jprovided^  the  sum  al- 
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lowed  for  rent  of  office,  fuel,  lights,  office  furniture, 
books,  stationery  and  everything  necessary  for  the  carry- 
ing on  and  in  the  performance  of  the  duties  of  said  su- 
preme court  clerk,  shall  not  exceed  two  hundred  and 
fifty  dollars  annually. 

Sec.  4.     He  shall  file  all  papers  that  may  be  legally  3BdBeBsion. 
lodged  with  him  for  that  purpose,  noting  the  day,montii 
and  year  when  so  filed. 

Sec  5.  He  shall  be  responsible  for  the  safe  custody 
and  delivery  to  his  successors  of  all  books  and  papers 
belonging  to  his  office. 

Sec.  6.  He  shall  have  power  to  administer  oaths  in 
every  case  where  an  oath  is  authorized  by  law. 

Sec  7.  He  shall  not  practice  as  an  attorney  or  coun- 
selor, nor  shall  he  be  surety  or  bail  in  any  case  in  the 
court  of  which  he  is  clerk. 

Sec  8.  He  is  authorized  to  take  acknowledgments 
of  his  deeds  and  instruments  of  writing  under  the  seal 
of  his  office. 

Sec  9.  The  clerk  of  the  supreme  court  may  law-  etheession. 
fully  charge,  demand  and  receive  the  following  fees  for 
services  rendered  in  discharging  the  duties  imposed  on 
him  by  law  :  For  filing  each  transcript  of  record  from 
an  inferior  court,  one  dollar ;  for  entering  any  motion, 
rule,  or  order,  one  dollar;  for  entering  judgment,  for 
each  folio,  fifty  cents  ;  for  each  certificate  given  at  re- 
que=^t,  and  under  seal,  one  dollar ;  for  copy  of  record,  or 
opinion  of  court,  or  other  paper,  for  each  folio,  thirty 
cents  ;  for  entering  each  cause  on  calendar,  and  making 
copy  for  bar,  fifty  cents ;  for  filing  each  paper,  twenty- 
five  cents ;  for  every  remittitur  or  mandate,  for  each 
folio,  thirty  cents  ;  for  certificate  ot  admission,  as  attor- 
ney or  counselor,  including  seal,  two  dollars ;  for  ad- 
ministering oaths,  or  affirmation,  including  jurat,  fifty 
cents  ;  for  taking  and  writing  out  acknowledgments  of 
deeds,  or  other  instruments,  for  each  signature,  includ- 
ing seal,  fifty  cents ;  for  recording  opinion  of  court,  each 
folio,  thirty  cents ;  for  issuing  any  process  of  court,  in- 
cluding seal,  one  dollar.  • 

Sec  10.     AH  acts  and  parts  of  acts  in  conflict  with- 
this  act  be  and  the  same  are  hereby  repealed. 


TO    KEGULATE    AND     GOYEEN    THE    AP- 
POINTMENT OF   DEPUTIES    BY  COUNTY  OFFI 
CERS    DURING     THEIR     ABSENCE     FROM    THE 
COUNTIES  WHEREIN  THEY  HOLD  OFFICE. 


-<U/2. 


Be  it  enacted  hy  the   Legislative  Assemhly  of  the 
Territory  of  Idaho  as  follows : 


Section  1.  That  any  county  officer  who  has  been,  or 
may  be  granted  leave  of  absence  from  the  county 
wherein  he  resides  and  holds  office,  be,  and  hereby  is 
required  to  appoint  a  good  and  sufficient  deputy  to  act 
for  him  and  in  his  place  while  absent. 

Sec.  2.  Should  any  county  officer  who  has  been 
granted  leave  of  absence  fail  to  appoint  a  deputy  as  re-  • 
quired  by  this  act,  the  act  granting  such  leave  of  absence 
shall  be  considered  null  and  void,  and  the  office  held  by 
him  shall  declared  vacant,and  the  vacancy  shall  be  tilled 
by  the  board  of  county  commissioners  of  the  county 
wherein  he  holds  office. 

Sec.  3.  This  act  to  take  effect  and  be  in  force  from 
and  after  its  passage. 


Afpeoved  Decerdber  31,  1870. 


to  REPEAL  "AN  ACT  TO  REGULATE  OFFI- 
CIAL OATHS,"  APPROVED  DECEMBER  28,  1863^ 
AND  TO  PRESCRIBE  AN  OATH  TO  BE  ADMIN- 
ISTERED TO  PUBLIC  OFFICERS  IN  THE  TERRL 
TORY  OF  IDAHO. 


-c^?o- 


Preamble  relating  to  official  oaths. 
Suction    1.    Oath  of  members  of  legislative   assembly.    Oath  of  officers^ 
attorneys  or  counselors.    Oath,  form  and  substance  of. 
2.    Oath,  repeal  of  oath,  approved  December  28, 1863. 


Whereas  :     At  the  third  annual  session  of  the  Legisla-  Preamble, 
tive  Assembly  of   the   Territory  of   Idaho,  "an  act  to 
repeal  an  act  to  regulate  official  oaths,  approved  De- 
cember 28,  1863,  and  to  prescribe   an  oath  to  be  ad- 
ministered  to   public    officers,   in   the    Territory   of 
Idaho,"  was  passed  and  transmitted  to  the  governor  of 
the  Territory  by  the  committee  on    "enrolle  1  and  en- 
grossed bills,"  and  became  a  law  by  reason  of  the  gov- 
ernor failing  to   return    the   same   within  three  days, 
(Sundays  excepted)  as  provided  by  the  organic  act; 
and.  Whereas,  said  bill  was  published  in  the  Idaho 
Wo7'ld,  a  newspaper  published  in  the  county  of  Boise, 
and  Territory  of  Idaho,by  authority  of  the  Legislative 
Assembly,  but  was  not  published  and  does  not  appear 
in  the  bound  volume,  among  the  session  laws  of  the 
third  session  of  the  Legislative  Assembly,  therefore 

Be  it  enacted  by  the  Legislative  Assemhly  of  the 
Territory  of  Idaho  as  follows : 

Section  1.     That  the   only  oath   which   shall  be   re-  oath  to  be 
quired  of  any  member  of   the  legislative  assembly,  or  of  ^hom  etc. 
any  officer  who   may  have  been   elected,  appointed  or 
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cliosen,  or  who  rmy  hereafter  be  elected,  appointed  or 
chosen  to  any  office  witliin  tlie  Territory  of  Idaho,  under 
the  hiws  thereof,  before  entering  upon  his  duties,  or  of 
any  attorney  or  counselor  at  law  or  solicitor  in  chancery 
of  any  of  the  courts  in  this  Territory  shall  be  required 
to  take  upon   admission  to  practice,  shall  be  as  follows  : 

^^I,  (here  name  the  person  and  the  office  to  which  he  has 
bf^en  elected,  appointed  or  chosen)  do  solemnly  swear,  or 
affirm,  that  I  will  support  the  constitution  of  tlie  United 
States  and  the  organic  act  of  this  Territory  :  and  tiiat  I 
will  faithfully  and  truly  perforin  all  the  duties  which  may 
be  required  of  me  by  law,  to  the  best  of  my  ability,  so  help 
me  God." 

Oath,  re-  Sec.  2.     That   "an   act   to   repeal   an  act  to  regulate 

peal  of,  etc.  official  oaths,"  approved  December  28,  1863,  and  to  pre- 
scribe an  oath  to  be  administered  to  public  officers  in 
the  Territory  of  Idaho,  enacted  at  the  third  session  of 
the  Legislative  Assembly,  and  all  and  any  acte  contra- 
vening this  act,  be  and  the  same  are  hereby  repealed. 

Sec.  3.  This  act  to  take  effect  and  be  in  force  after 
ten  days  from  the  date  of  its  becoming  a  law. 

I  hereby  certify  that  the  foregoing  Council  bill,^o.  9, 
passed  the  Council  December  27,  1866,  the  question  be- 
ing :  Shall  the  bill  pass,  notwithstanding  the  objections 
of  the  governor  ? 

AYES — Messrs.  Carter,  Fenn,  Miller,  Riggs,  Scaniker, 

Stevenson,  Street  and  Mr.  President — 8. 
NAYS — Messrs.  Brown  and  Hudson — 2. 

GEO.   AmSLIE, 
President  of  the  Council. 
Attest :     Chas.  C.  Duplet,  Secretary. 

1  hereby  certify  that  the  within  Council  bill,  ]^o.  9^ 
passed  the  House  of  Pepresentatives,  Idaho  Legislature, 
December  28,  1866,  the  question  being :  Shall  the  bill 
pass,  notwithstanding  the  veto  of  the  governor  ? 
AYES— Abbott,  Bell,  Cozad,  Englis,  Harris,  Knight, 
Law,  Monroe,  Mitchell,  ^N'ordyke,  Ohle,  Paul,  Park- 
inson, Stafford,  Taylor,  Thayer  and  Mr.  Speaker — IT. 
JSTAYS— Davis,  McMillan  and  McDonald— 3. 

A.  W.  ELOUR]N"OY, 
Speaker  of  the  House  of  Pepresentatives. 
Attest*:     II.  E.  Sayrs,  Chief  Clerk  H.  P. 


JUS     Jk.€J 

TO     PROVIDE     FOE     THE     PRINT  I]N^G    OF 
BLANKS    FOR    IDAHO     TERRITORY. 


-c6o- 


Be  it  enacteci  hy  the   Legislative   Assembly  of  the 
Territory  of  Idaho,  as  follows  : 


Section    1,    Amendment  7th  session. 

2.  6th  pessioa. 

3.  Ibid 


Section"    1.      The    territorial    controller    is     hereby  Amend 


authorized  and  required  on  the  first  day  of  October  in 
each  year  to  advertise  and  give  notice  that  he  will  re- 
ceive sealed  proposals  for  contracts,  for  the  printing  an  I 
delivery  at  the  controller's  office  in  Boise  City,  of  all 
blanks  required  by  said  office  during  the  year  next  ensu- 
ing, and  such  notice  shall  state  the  date  for  delivery  of 
such  blanks ;  a  description  and  schedule  of  the  same 
shall  be  made  out  and  kept  by  the  controller  in  his  office 
for  the  inspection  of  any  person  desirous  of  making  pro- 
posals for  the  printing  of  the  same.  Said  notice  shall  be 
published  in  two  newspapers,  published  in  Idaho  Terri- 
tory, at  least  once  a  week,  for  at  least  four  weeks,  and 
shall  state  the  time  that  all  proposals  will  be  opened, and 
the  time  such  blanks  shall  be  delivered,  and  at  the  time 
in  said  notice  designated  for  the  opening  of  such  sealed 
proposal??,  the  territorial  treasurer  shall  meet  at  the  said 
controller's  office,  and  he  and  the  said  controller  shall 
open  said  proposals,  and  they  shall  award  the  contract 
to  the  lowest  bidder,  and,  jDrovided.,  further,  that  the 
cost  of  said  printing  shall  not  exceed  one  thousand  dol- 
lars in  territorial  warrants. 


ment  7th 
session. 


S3r»  tKRRiroillAL     BLINKS.- 

ethsesBioD.  Sec.  )i.  That  the  person  or  persons  to  whom  the  said 
contract  is  or  shall  be  awarded  shall,  within  ten  days 
thereafter,  tile  with  the  said  controller  a  bond  in  the 
sum  of  two  thousand  dollars,  with  at  least  tv/o  good 
and  sufficient  sureties  to  be  approved  of  by  the  said 
coi'troller,  conditioned  for  the  faithful  performance  of 
his  or  their  contract  in  accordance  with  the  terms 
thereof.  And  if  the  said  person  shall  fail  or  refuse 
to  give  such  bond,  the  said  contract  shall  be  awarded 
to  the  next  lowest  bidder,  or  the  said  controller  may 
advertise  for  other  proposals  under  the  provisions  of 
this  act,  as  he  may  thin)   best. 

jiji^^  Sec.  3.     All  blanks  of  every  description,  required  to 

be  furnished  by  said  controller  by  virtue  of  any  of  the 
laws  of  said  Territory,  shall  be  printed  by  and  under  a 
contract  in  accordance  with  the  provisions  of  this  act, 
and  not  otherwise ;  and  no  warrant  shall  be  drawn  by 
said  controller  upon  the  territorial  treasurer  for  any 
sum  for  printing  unless  for  and  in  accordance  with  a 
contract  performed  under  this  act. 

Sec.  4.     This  act  shall  take   effect   aiid   be   in  force 
from  and  after  its  passage. 


TO  PROVIDE  FOR  THE  SUMMARY  SALE  OF 
MINES,  OR  MINING  INTERESTS,  BELONGING 
TO  THE  ESTATES  OF  DECEASED  PERSONS. 


r/ys 


Be  it  enacted  hy  the   Legislative  Assemhly  of  the 
Territory  of  Idaho,  as  follows  : 


Skction    1.  Mines,  etc.,  of  deceased  persons  may  be  sold. 

2.  Sales  of  mines,  etc.,  by  whom  made. 

3.  Order  for  persons  interested  to  appear. 

4.  Order  of  sale,  etc. 

5.  Ibid. 

Section  1.     Whenever  it  shall  appear  from   the  in-  Mines,  etc.,, 
ventory  of  an  estate  of   any  deceased  person   that   said  per^^on?^^^ 
estate  consists  in  whole  or  in  part  of  any  mines  or  inter-  ™*'>  ^e 
ests  in  mines,  or  of   shares,  interests   or   stocks   in   any  *°  ' 
mining    corporation,   such   mines,    interests,    stocks   or 
shares,  may  be  sold   under   the   order   of   the   probate 
court  having  jurisdiction  of   said   estate,  and  as   herein 
after  provided. 

Sec.  2.     The   executor,  administrator,  or  uny  heir  at  gaies  of 
law  of  such  estate,  any  creditor  having   a  claim  against  mines,  etc., 

,  1  \  41  •    •       ^  ^y  whom. 

the  estate,  any  partner  or  member  oi  any  mining  com-  made, 
pany  in  which  such  interests  or  shares  are  held,  the 
president  of  any  mining  corporation  in  which  stocks  or 
shares  are  held  or  owned  by  such  estate,  may  file  in  the 
probate  court  a  petition  in  writing  setting  forth  therein 
the  general  facts  of  such  estate  being  then  in  due  course 
of  administration,  and  particularly  describing  the  mine, 
interest,  stock  or  shares  owned  by  such  estate,  and 
which  it  is  desired  to  sell ;  such  petition  shall  further 
set  forth  particularly  the  condition  and  situation  of  the 
mines,  mining   interest,  or  of   the   mining    company  or 
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Ibid. 


corporation  in  which  such  interests  or  shares  are  held, 
and  especially  the  reasons  for  such  sale. 

Sec.  3.  Upon  the  presentation  of  such  petition,  the 
probate  judge  shall  make  an  oi'der,  directiniij  all  persons 
interested  to  appear  before  him  at  a  time  and  place  spec- 
ified, not  less  than  four  nor  more  than  ten  weeks  from 
the  time  of  making  such  order,  to  show  cause  why  an 
order  should  not  be  granted  to  the  executor  or  adminis- 
trator to  sell  such  mines,  mining  interests,shares  or  stocks 
as  are  set  forth  in  such  petition,  and  as  belong  to  such 
estate.  A  copy  of  such  order  to  show  cause  shall  be 
personally  served  on  all  persons  interested  in  the  estate 
at  least  ten  days  before  the  time  appointed  for  hearing 
the  petition,  or  shall  be  published  at  least  four  successive 
weeks  in  such  newspaper  as  the  court  shall  order ;  -pro- 
"vided,  however,  if  all  persons  interested  in  the  estate 
shall  signify  in  writing  their  assent  to  such  sale  the  no- 
tice may  be  dispensed  with. 

8ec.  4.  If,  upon  the  hearing  of  such  petition,  it  shall 
/appear  to  the  satisfaction  of  the  probate  judge  that  it  is 
to  the  interest  of  the  estate  that  such  niining  property 
or  interests  of  the  estate  should  be  sold,  or  if  it  be  ujade 
to  appear  to  his  satisfaction  that  an  immediate  sale  is 
necessary  in  order  to  secure  the  just  rights  or  interests 
of  the  mining  partners,  tenants  in  common  or  mining 
corporations  in  which  such  mining  shares,  stocks  or  prop- 
erty are  held,  such  probate  judge  shall  thereupon  make 
an  order  of  sale  authorizing  the  executor  or  administra- 
tor to  sell  such  niining  interests,  mines,  stocks  or  shares, 
as  hereinafter  provided. 

Sec.  5.  After  such  order  of  sale  shall  be  made  by 
the  probate  judge,  all  further  proceedings  for  the  sale 
of  such  mining  property  shall  be  in  conformity  with 
the  laws  providing  for  the  sale  of  other  real  property 
under  the  orders  of  the  probate  court,  and  whenever 
such  milling  interest  shall  consist  of  stocks  or  shares  held 
and  owned  as  personalty,  such  further  proceedings  for 
the  sale  thereof,  after  the  order  of  the  sale,  shall  be  in 
conformity  with  the  law  providing  for  the  sale  of  the 
other  personal  property  of  an  estate. 

Sec.  6.  This  act  shall  be  in  force  and  take  effect 
from  and  after  its  approval. 


ArpROVED  Jamiary  .5,  1867. 


^^rs^    j^ 


^^1"^ 


TO  ENCOURAGE   AGRICULTUEE   AND  MAN- 


UFACTURES. 


-C<50- 


i?«  it  enacted  hy  the   Legislative  Assembly  of  the 
Territory  of  Idaho  as  follows  : 


Sectiok    1     Owners  or  occupants  or  land  shall  have  right  of  v?ay  across 
others  land. 

2.  Eight  ol  way  how  procured,  how  appointed  . 

3.  Applicant  to  comply  with  stipulations  of  report. 

4.  Occupants  to  keep  in  repair,  penalty  for  failure  thereof. 

5.  Perpons  availiug  themselves  of  this  act  to  file  copy  of  report, 

6.  Assessors  of  damages  to  be  sworn  for  faithful  performance  of 

duty. 

7.  Compensation  of  assessors  ol  damages. 

Section  1.  Any  person  or  persons  who  shall  own  or 
occupy  land  in  this  Territory,  shall  have  the  right  of 
way  across  the  lands  of  any  other  person  or  persons,  for 
the  purpose  of  conveying  water  by  ditches  or  flumes,  on 
his  or  their  lands  for  agricultural,  mining  or  manufac- 
turing purposes,  upon  the  following  conditions  : 

Sec.  2.  The  person  or  persons  desiring  the  rijzht  of 
way  across  the  land  of  another,  may  make  application  to 
any  justice  of  the  peace  of  the  precinct  in  which  such 
water  ditch  is  proposed,  for  the  appointment  of  three 
disinterested  persons,  householders  and  residents,  and  in 
no  way  related  to  either  party,  to  view  the  ground  over 
which  he  or  they  may  wish  to  construct  a  ditch  or  flume, 
for  any  of  the  purposes  mentioned  in  section  one  of  this 
act.  Either  party  shall  have  the  right  to  nominate  one 
of  such  persons,  to  assess  said  damages,  unless  he  waive 
such  right  by  refusing  so  to  do,  and  the  persons  so  ap- 
pointed shall  within  ten    days   view   the   ground   over 
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wliicli  sucli  ditcli  or  lliiine  is  proposed  to  run,  and  shall 
assess  the  amount  of  damages  which  will  be  sustained  on 
account  of  the  constructing  such  ditch  or  flume  to  all  per- 
sons across  whose  lands  the  same  may  run,  and  shall  im- 
mediately report  the  location  and  size  of  the  ditch  or 
flume  to  the  justice  of  the  peace  who  made  the  appoint- 
ment or  to  his  successor  in  oflice. 

Sec.  3.  Upon  payment  of  the  damages  so  assessed  to 
all  persons  to  whom  they  may  have  been  assessed,  it 
shall  be  lawful  for  the  applicant  to  make  such  ditch  or 
flume,  which  shall  be  in  conformity  to  the  report  of  the 
persons  appointed  to  make  the  assessment. 

Sec.  i.  xVll  persons  who  shall  avail  themselves  of  the 
benefit  of  this  act  shall  be  and  are  hereby  required  to 
construct  and  keep  in  good  repair  a  suflicient  number  of 
good  and  substantial  bridges  and  causeways  wherever 
any  road  or  public  highway  may  cross  the  same,  and  any 
person  failing  to  do  so  shall  be  considered  guilty  of  a 
misdemeanor,  and  shall  be  liable  for  all  damages  that 
may  accrue  to  any  person  on  account  of  the  same. 

Sec.  5.  All  persons  who  sliall  obtain  the  right  of 
way  under  the  provisions  of  this  act,  shall  within  the 
thirty  days  after  the  report  of  the  persons  appointed  to 
assess  damages,  flle  with  the  recorder  of  the  county  a 
copy  of  such  report,  certified  by  the  justice  before  whom 
the  proceedings  were  had,  or  his  successor  in  office. 

Sec-  G.  The  persons  appointed  to  assess  damages 
shall,  before  they  enter  upon  the  discharge  of  said  du- 
ties, take  and  subscribe  an  oath  for  the  faithful  per- 
formance of  their  duties. 

Sec  7.  The  persons  appointed  to  assess  damages  un- 
der this  act,  shall  each  receive  the  sum  of  Ave  dollars  for 
each  day  they  may  be  engaged  therein,  and  the  justice 
of  the  peace  shall  be  allowed  the  same  fees  as  are  allow- 
ed justices  of  the  peace  for  like  services  in  other  civil 
cases ;  and  all  costs  which  may  accrue  in  such  proceed- 
ings shall  be  paid  by  the  persons  making  the  application; 
provided^  that  nothing  in  this  act  shall  apply  to  any 
mining  locality. 

Sp:c.  8.  This  act  to  be  in  force  from  and  after  its 
passage. 


Approved  January  11,  186 


-A.  IV    -A.O  T 

REGULATING   ENCLOSUEES    AND    TO    PRE- 
VENT  THE  TRESPASSING  OF  ANIMALS. 


-0!?3- 


JBe  it  enaGte'd  by  the  Legislative  Assembly  of  the 
Territory  of  Idaho  as  follows : 


Section    1. 

Lots  to  be  enclosed. 

2. 

Enclosure,  construction  of,  etc. 

3 

Ibid, 

4. 

Ibid. 

5. 

Ibid. 

6. 

Ibid. 

7. 

Ibid. 

8. 

Ibidr 

9. 

Tre88i)as8ing,  penaltv  for,  etc.,  i 

10. 

Ibid. 

11. 

Ibid. 

Vz. 

Parties  injured,  proceedings. 

13 

Appraipers,  duties  of. 

14. 

Damages,  judgment  for,  etc 

15. 

Fees  of  justice. 

16. 

Surplus  s-ales,  disposition  of. 

17. 

Appeals  may  be  taken. 

manner  of  proceeding. 


Section  1.     All  lots,  fields  and  enclosures  shall  be  en-  Lots  to  be 
closed  in  order  to  become  a  lawful  fence  or  enclosure,  as   enclosed, 
hereinafter  prescribed. 

Sec.  2.  A  fence,  or  enclosure,  constructed  of  posts  Enciopure 
and  rails,  shall  be  as  folhjws  :  The  posts  to  be  not  more  ^iT.Vic^' 
than  twelve  feet  a]>art,  with  substantial  rails  morticed  in 
or  iirraly  pinned  on  to  the  posts,  not  less  than  tliree  rails 
or  poles  ;  the  bottom  rail  or  pole  shall  not  be  more  than 
two  feet  above  the  surface  of  the  ground,  and  such  fence 
from  the  ground  to  the  to^)  rail  shall  not  be  less  than 
four  feet  high. 

Sec.  3.     Where  "crotches"  are  used   in  the  construe-   ibid, 
tion  of  an    enclosure,  the  poles,  rails    or   timber   placed 
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upon  the  same  shall  not  be  more  than  two  feet  above  the 
surface  of  tlie  ground,  and  staked  and  ridered  with  two 
additional  poles,  rails  or  t.mber  on  the  top  of  the 
crotchets,  and  shall  not  be  more  than  twelve  feet  apart, 
and  said  fence  shall  not  be  less  than  four  feet  high. 

Ibid.  Sec.  -1.     A  board  fence   shall   be   constructed  as  fol- 

lows: The  posts  shall  not  be  more  than  eight  feet 
apart,  the  boards  not  more  than  two  feet  from  the 
ground,  and  not  more  than  eight  .inches  space  between 
the  boards,  each,  from  the  bottom  to  the  top  board,  and 
such  fence  to  be  not  less  than  four  feet  high. 

i^'^-  Sec.  5.     For  a  picket  or  paling  fence,  the  pickets  or 

palino-s  shall  not  be  more  than  six  inches  aoart,  nor  more 
than  two  feet  from  the  ground,  nor  less  than  four  feet 
high. 

Ibid.  •    Sec    6.     A  worm  rail  fence  shall  be  at  least  four  feet 

high,  and  the  corners  locked  with  rails,  poles  or  stakes. 

Ibid.  Sec.  T.     a  turf  fence,   or  embankment,  shall    be  at 

least  three  feet  high,  and  a  ditch  on  either  side,  not  less 
than  three  feet  wide  at  the  top,  and  not  less  than  three 
feet  deep. 

Ibid.  Sec  8.     A  fence  built  of  rock  shall  be  tour  feet  high^ 

and  the  rock  oiaced  in  a  substantial  manner. 

TrBspass-  Sec.  9.     Any  pcrsou  or  persous  having  any  cnclosures 

fof'ef?^^^^  in  conformity  with  the  foregoing  provisions  of   this  act, 

manner  of  shall  bc  dcemcd  to  possess  a  lawful  enclosure,  and  any 
annual,  or  animals,  horses,  mules,  jacivs,  jennies,  cattle, 
hogs  or  sheep,  breaking  into  such  enclosure,  shall  entitle 
the  owner,  his  agent,  attorney  or  lessee,  or  other  part}^ 
injured,  to  a  lien  upon  said  animal  or  animals  until  he 
or  they  are  fully  recompensed  for  all  damages  commit- 
ted by  said  animal  or  animals  ;  provided^  that  persons 
owning  or  occupying  any  lands  in  this  Territory  which 
are  enclosed  by  any  witer  course  or  natural  embank- 
ment, or  hill,  or  any  cliff  of  rocks,  may  have  the  same 
examined  by  appraisers  as  is  provided  in  section  twelve 
of  this  act,  and  if  such  appraisers  shall  report  the  same 
as  a  sufficient  enclosure  it  shall  be  deemed  a  lawful  en- 
closure. 

Ibid.  ^^c-  ^^-     ^^  '"^'ly  animal  or  animals  before  mentioned 

shall  break  into  any  enclosure  or  through  any  fence 
conforming  to  the  requirements  of  this  act,  the  owi'.erof 
such  animal  or  animals  shall  for  such  trespass  pay  to  the 
party  injured  the  full  amount  of  damages  he  shall  have 
sustained  by  reason  of  such  trespass,  to  be  recovered 
with  costs  before  any  justice  of  the  peace  in  the  county, 
or  in  an}^  court  of  record  having  jurisdiction  in  civil 
cases. 
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Sec.  11.  The  part)^  injured  may  take  np  any  animal  ibid. 
i)r  animals  breaking  into  such  enclosures  and  keep  the 
same  at  the  expense  of  the  owner,  and  the  said  taker-up 
shall  have  a  lien  upon  such  animals  for  damages,  costs 
•and  expenses ;  provided^  that  the  owner  may  at  any 
time  pay  charges,  costs  and  expenses  and  take  such  ani- 
mal or  animals  away. 

Sec.  12.     Upon   complaint   of   the  party   Iniiired,  to  Parties  in- 

■     x-  i\  •       ii  i      •  1  •    1  1    i^  J"red,  pro- 

any  justice  oi  the  peace  m  the  county  m  which  suchtres-  ceedings. 
pass  is  alleged  to  have  been  committed,  said  justice  shall, 
upon  a  summons,  as  in  civil  actions  against  the  owner  or 
owners  of  said  property  as  defendants  ;  if  their  names 
be  not  known  they  may  be  designated  in  said  summons 
by  a  fictitious  name  upon  the  return  of  said  summons, 
if  the  same  shall  have  been  personally  served,  proceed- 
ings shall  be  had  as  in  civil  actions,  if  the  summons  be 
not  personally  served  in  consequence  of  such  defendant 
not  being  found  in  the  county,  then  the  said  justice  shall 
forthwith  issue  an  order  recpiiring  three  disinterested 
freeholders  of  the  precinct  named  therein,  not  related  to 
the  parties,  to  forthwith  view  the  fence  where  the  tres- 
pass is  alleged  to  have  been  committed,  and  to  appear  at 
such  time  as  shall  be  mentioned  in  said  order,  before 
said  justice  and  give  evidence  thereof,  and  that  upon 
such  hearing,  if  said  justice  finds  that  said  fence  was 
law^f  ul  and  sufficient,  he  shall  proceed  to  assess  the  dam- 
ages accruing  in  consequence  of  said  trespass,  and  shall 
render  judgment  therefor,  together  with  costs,  as  in 
other  actions  ;  jprovided^  that  said  judgment  shall  only 
bind  said  propert}'. 

Sec.  13.     Tlie  appraisers  appointed  shall  be  entitled  Appraiser*, 
each  to  the  sum  of  three  dollars  for  their  services  and 
lifty  cents   each  for   every  mile   necessarily  traveled  by 
them,  which  shall  be  taxed  as  costs  in  said  proceedings. 

Sec.  14.  Upon  rendering  judgment  as  herein  pro-  Damages, 
vided,  the  justice  shall  issue  execution  thereon,  particu-  iSr,"eic,°  * 
larly  describing  said  property,  and  directing  a  sale  there- 
of for  the  satisfaction  of  said  judgment  and  costs  ;  and 
the  officer  to  whom  the  same  shall  be  delivered  for  ser- 
vices, shall  tliereupon  post  notices  in  three  conspicuous 
and  public  places  in  said  precinct,  which  notice  shall  con- 
tain a  particular  description  of  said  property,  and  spec- 
ify a  time  and  place  of  sale  thereof,  as  in  notice  of  sale 
on  execution,  which  time  shall  not  be  less  tlian  ten  nor 
more  than  fifteen  days  from  the  posting  thereof.  The 
constable  or  sheriff  serving  said  ]»apers  shall  receive  the 
same  fees  as  for  like  services  in  civil  actions ;  j:>r6'm<i^(5?, 
that  any  time  before  said  sale,  said  owner  or  owners  may 
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redeem  said  property  from  said  lien,  upon  paying  the 
costs  and  judgment,  whenever  the  same  shall  have  been 
rendered  or  amount  of  said  claim  and  costs. 

Sec.  15.  The  justice  of  the  peace  shall  be  entitled 
to  receive  the  same  fees  as  for  similar  business  in  other 
civil  cases. 

Sec.  16.  After  the  sale  of  any  property  described  in 
this  act,  and  after  the  payment  of  all  damages,  expenses 
and  costs,  the  overplus,  if  any  there  be,  shall  be  paid 
over  to  the  justice  of  the  peace,  and  if  not  demanded 
by  the  owner  of  said  property  within  ninety  days  from 
the  date  of  said  sale,  seventy-five  per  cent,  thereof  shall 
be  paid  by  said  justice  of  the  peace  into  the  county 
treasury  for  the  benefit  of  tlie  common  school  fund,  and 
twenty-five  per  cent.,  the  balance  thereof,  shall  be  paid 
to  the  person  taking  and  impounding  said  animal  or  ani- 
mals, as  compensation  for  his  services. 

Sec.  17.  ISTothing  in  this  act  contained  shall  prev^ent 
the  owner  of  said  property  to  the  same  rights  of  appeal 
as  provided  in  civil  cases.  If  in  any  case  the  amount 
of  such  damages  shall  equal  or  exceed  one  hundred  dol- 
lars, then  proceedings  to  foreclose  said  lien  and  sell  said 
property  may  be  had  in  the  district  courts  of  this  Terri- 
tory in  the  same  manner  as  herein  provided,  as  far  as 
consistent  with  the  practice  of  said  courts. 

Sec.  18.  All  acts  and  parts  of  acts  in  conflict  with 
this  act  are  hereby  repealed. 

Sec.  19.  This  act  to  take  effect  and  be  in  force  from 
and  after  the  first  day  of  May,  A.  D.,  1867. 


Approve!'  January  10,  1867. 


ENTITLED    AN     ACT     CONCERNING    FRAN- 
CHISES. 


-C<?0- 


Be  it  enacted  by  the  Legislative  Assembly  of  the 
Territory  of  Idaho,  as  follows  : 


deemed 
real  estate. 


Li  ft  hi  e  for 
debts- 


Section    1.  Franchises  deemed  real  estate 

2.  Liable  for  debts. 

3.  Interest  may  be  attached, 

4.  Purchaser  when  to  give  bond. 

5.  Franchises,  what  included. 

Section  1.     That  for  all  purposes  connected  with  the   Franchises 
collection  of  debts,  dues  or  demands,  or  the  enforcement  "       '' 
of  obligations,  a  franchise  for  the  building  of  bridges, 
the  construction   of  roads  or  the  maintenance  of  ferries 
shall  be  deemed  real  property,  and  be  controlled  by  the 
rules  governing  the  same. 

Sec.  2.  That  all  rights  or  franchises  heretofore 
granted,  or  w)iich  may  be  hereafter  granted  by  the  Ter- 
ritory of  Idaho,  through  its  Legislative  Assembly,  to 
any  individual  or  individuals,  corporation  or  corpora- 
tions; to  build,  construct  or  maintain  roads,  ferries  or 
bridges,  or  any  or  all  of  said  things,  and  charge  toll 
thereon,  or  receive  any  compensation  from  the  public  for 
the  use  of  the  same,  shall  be  subject  in  like  manner  as 
real  property,  to  the  payment  or  satisfaction  of  any 
judgment  or  decree  duly  obtained  in  any  court  of  said 
Territory  competent  to  render  such  judgment  or  decree, 
whether  the  same  be  rendered  in  a  suit  to  enforce  the 
collection  or  satisfaction  of  any  debt,  due,  demand  or 
obligation  heretofore  contracted,  or  which  may  here- 
after be  contracte<i. 
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Sec.  3.  That  all  right,  title  or  interest,  claim  prop- 
erty or  demand,  in  and  to  such  franchise,  road,  bridge  or 
ferry,  of  all  or  any  of  such  individuals,  may  be  attached 
in  the  same  manner  in  which  real  property  may  be  at- 
tached to  secure  any  judgment  which  may  be  rendered 
in  any  suit  instituted  ao^ainst  anv  or  all  of  such  persons 
to  whom  said  described  franchises  have  been  granted, 
and  the  right,  title  and  interest,  property,  claim  and  de- 
mand of  said  person  or  persons  may  be  levied  upon  and 
sold  under  execution,  to  satisfy  any  such  judgment  or 
decree,  in  the  manner  in  which  real  property  is  levied 
upon  and  sold  under  execution^  and  subject  to  the  same 
rules  of  redemption. 

Sec.  4.  In  all  cases  where  the  person  or  persons  to 
whom  any  such  right  or  franchise  was  originally  granted, 
were  required  to  execute  any  bond  or  undertaking  as 
surety  for  the  performance  of  any  act  or  acts  connected 
with  said  franchise,  the  party  or  parties  purchasing  at 
sheriff's  sale  shall,  before  the  confirmation  of  said  sale 
by  the  proper  court,  execute  a  similar  bond  or  undertak- 
ing, to  be  approved  and  filed  in  like  manner  as  the 
original. 

Sec.  5.  That  all  franchises  which  have  heretofore 
been  granted  by  any  board  of  county  commissioners  of 
any  county  in  this  Territory  be,  and  the  same  are  hereby 
included  in,  and  made  subject  to  the  provisions  of  this 
act. 

Sec.  6.  This  act  to  take  effect  and  be  in  force  from 
and  after  its  approval  by  the  governor. 


Approved  January  9,  1867. 


TO  PEEYENT   STALLIONS    FKOM   RUNNING 
AT  LARGE  IN  IDAHO  TERRITORY. 


Z<PZ)- 


Be  it  enacted  by  the  Legislative  Assemhly  of  the 
Territory  of  Idaho  as  follows  : 


SecHon    1.  Stallions  prohibited  from  ranning  at  large. 

2.  Penalty  for  owners  letting  run  at  large. 

3.  When  taken  up  notice  to  be  given  owners,  etc, 

4.  Owners  of,  when  unknown,  etc, 

4.  Owners  making  claim  to  property,  result  of. 

Section  1 .  From  and  after  the  passage  of  this  act  it 
shall  not  be  lawful  for  the  owner  or  owners  of  stallions, 
over  the  age  of  two  years,  to  allow  the  same  to  run  at 
large  in  the  Territory  of  Idaho. 

Sec.  2.  If  any  owner  or  owners  or  the  agent  of  such 
owner  or  owners  shall  permit  any  animal  as  aforesaid, 
contrary  to  the  first  section  of  this  act,  to  run  at  large, 
it  shall  be  lawful  for  the  person  injured  thereby  to  bring 
suit  before  any  justice  of  the  peace  in  the  proper  town- 
ship against  the  person  or  persons  so  offending,  who, 
upon  conviction  shall  be  fined  in  any  sum  not  less  than 
twenty  dollars  nor  more  than  one  hundred  dollars,  to  be 
collected  as  fines  are  now  collected  by  law. 

Sec.  3.  Should  any  such  animal  as  aforesaid  be 
found  trespassing  upon  lands  or  possessory  claims  of 
another,  the  person  owning  the  land  or  possessory  claiir» 
may  take  up  and  safely  keep  such  animal,  and  when  Sv 
doing  shall  give  the  owner  or  owners  thereof  five  days 
notice  that  such  an  animal  is  in  his  or  their  possession  ; 
and  if,  at  the  expiration  of  the  aforesaid  time,  the  own 
er  or  ONN^ners  shall  nei^lect  or  refuse    to  remove  such  ani 
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mal  and  pay  for  all  reasonable  costs  of  keepinj^  the  same" 
then  the  owner  or  owners  of  the  land  or  possessory 
claim  may  cause  such  animal  to  be  emasculated  ;  jrrovid- 
ed,  how^ever,  that  the  emasculation  of  such  animal  shall 
not  release  the  owner  or  owners  thereof  from  the  penal- 
ty imposed  by  section  two  of  this  act. 
Owners  of.  Seo.  4.  Sliould  the  owner  or  owners  of  such  animal 
known^e'tc.  ^e  uukuown,  then  it  that  case  it  sliall  be  the  duty  of  the 
person  in  whose  possession  the  animal  may  be,  to  forth- 
with give  notice,  with  the  description  of  the  animal,  its 
marks  or  brands,  in  some  newspaper,  if  one  be  published 
ill  the  county,  and  if  no  newspaper  be  published  in  said 
county,  then  by  three  written  or  printed  notices  put  up 
in  the  most  public  places  in  the  county  for  at  least  three 
weeks,  calling  upon  the  owner  to  come  forward  and 
claim  the  property  ;  and  if,  at  the  expiration  of  one 
month  thereafter,  no  such  owner  or  ow^ners  shall  appear, 
then  it  shall  be  the  duty  ot  such  person  having  posses- 
sion of  such  animal  to  deliver  the  same  to  the  constable 
of  the  township,  whose  duty  it  shall  be  to  publicly  dis- 
pose of  the  same  to  the  highest  bidder  for  cash  in  hand, 
and  after  paying  all  expenses  necessarily  connected  with 
such  animal,  to  pay  the  remainder  into  the  county  treas- 
ury, to  be  applied  to  the  common  school  fund  of  said 
county ;  provided,  however,  that  should  the  owner  make 
claim  to  such  property  previous  to  sale  being  made,noth- 
ing  in  this  act  shall  be  so  construed  as  to  exempt  him  '^ 
from  all  expenses  inciirred,  or  from  penalties  imposed 
therein. 

.  Sec.  5.     This  act  to  take  effect  and  be  in  force  from 
and  after  its  passage. 


Approved  Januo/ry  13,  1869. 


.^  IV     ^  CT 


RELATING    TO    MARKS    AND    BRANDS. 


-C<?3- 


Be  it  enacted  hy  the  Legislative  Assembly  of  the 
Territory  of  Idaho  as  follows  : 


Sbotion    1.  Marks  and  brands  to  be  recorded. 

2.  No  two  persons  to  use  same  mark  or  brand,  ^ 

8,  Counterfeit  brand,  penalty  lor  using. 

4.  Fines,  disposition  of. 

Section  1.  That  it  shall  be  the  duty  of  the  recover 
of  deeds  of  each  county,  on  the  application  of  any  per- 
son residing  in  such  county,  to  record  a  description  of 
the  marks  and  brands  with  which  such  person  may  be 
desirous  of  marking  his  horses,  mules,cattle,sheep  or  hogs, 
but  the  same  description  ghall  not  be  recorded  for  more 
than  one  resident  of  the  same  county. 

Sec.  2.  No  two  persons  residing  within  fifteen  miles 
of  each  other  shall  use  the  same  mark  or  brand  in  this 
Territory ;  but  in  such  cases  the  person  having  the  old- 
est recorded  mark  shall  have  the  preference,  but  nothing 
contained  herein  shall  prevent  the  parties  from  agreeing 
which  of  them  shall  change  his  mark  or  brand. 

Sec.  3.  Every  person  who  shall  make  or  use  a  coun- 
terfeit of  any  mark  or  brand  as  provided  for  in  this  act, 
for  each  time  they  shall  use  the  same  in  marking  or 
branding  any  animal,  horses,  mules,cattle  hogs,  or  sheep, 
upon  conviction  thereof,  shall  be  liable  to  the  county  in 
a  sum  of  treble  the  amount  of  the  value  of  the  property  so 
marked  and  branded,  to  be  recovered  before  any  court 
of  competent  jurisdiction  in  the  Territory,  one-half  of 
which  shall  be  paid  into  the  county  school  fund,  and  the 
remainder  into  the  county  treasury,  to  be  applied  on  the 
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fortv-five  per  cent,  fniid,  and  sliall  iilso,  on  conviction 
thereof,  l)e  imprisoned  in  the  penitentiatj  for  a  term  not 
exceeding  one  year  for  each  offence. 

Skc.  4r.     This  act  to  take  effect  and  be  in  force  from 
and  after  the  first  day  of  May,  18G7. 

Approved  January  10,  1867.  * 


TO  PKESERYE  M0^"UME:N'TS  EEECTED  OE 
MARKED  FOR  THE  GUIDANCE  OF  THE  TRAV- 
EILIKG    PttBLIC. 


-CjOT)- 


Be  it  enacted  hy  the   Legislative  Assembly  of  the 
Territory  of  Idaho,  as  follows  : 


Section    1.    Defacing  or  destroying  monuments,  penalty  for. 
2.    Repealing  clause. 

Section  1.     If  any  person  shall  remove,  efface,  cnt 

Defacing  or     -,  i      ,  .     "     ^  i        i  i  •  i 

destroying  Qown  or  destroy,  m  anj  manner,  any  landmarlc,  gnide- 
pinaity  for!  board,  blazed  tree  or  stake,  placed,  erected,  or  being 
npon  the  unappropriated  public  lands  in  this  Territory, 
erected  or  bla/ed  for  the  purpose  of  directing  or  guid- 
ing travel  upon  any  road,  highway,  trail,  or  route  in  said 
Territory,  whether  erected  or  blazed  by  private  persons, 
bodies  corporate  or  politic,  to  direct  or  guide  travel  at 
any  season  of  the  3^ear,  such  person  shall  be  guilty  of  a 
misdemeanor,  and  every  person  so  offending,  shall,  upon 
conviction  before   any  court   of  competent  jurisdiction^ 
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1)6  fined  m  any  sum  not  Jess  than  fifty  dollars,  nor  more 
than  one  hundred  dollar^. 

Sec.  2.  All  acts  and  parts  of  acts  in  conflict  with  the 
provisions  of  this  act  are  hereby  repealed. 

Seo.  3.  This  act  to  take  effect  and  be  in  force  from 
;and  after  its  approval  by  the  governor. 


Appeo^^ed  January  11,  1871. 


-^IN"   ^^OT 


DELATING  TO  WILD  GAME. 


-(V?»- 


^e  it  enacted^  hy  the  Legislative   Assembly  of  the 
Territory  of  Idaho,  as  follows : 


Section    1.    Persons  prohibited  from  killing,  when. 
2.    Persons  otfending,  penalty  for. 

Section  1.     That  it  shall  be  unlawful  for  any  person   Persons 
or  persons  in  the  Territory  of  Idaho,  at  any  time  after   p^"*^',^!!^,^^  . 

-,      ^j>  1  c      tA    y  ^      ^       f  ^  '  ^  c     'rom  killing 

the  nrst  day  ot  rebrua]  y,  and  betore  the  iirst  day  ot  when. 
July  in  each  year,  to  catch,  kill,  or  destroy,  or  to  pursue 
with  such  intention,  any  buffalo,  deer,  antelope,  elk, 
mountain  sheep,  or  goat,  or  to  have  in  his  possession  or 
to  expose  for  sale  any  of  the  wild  game,  or  animals  men- 
tioned in  this  section,  during  the  season  when  the  kill- 
ing, injuring,  or  pursuing  is  herein  prohibited  ;  ijromd- 
ed,  that  nothing  in  this  act  shall  be  so  construed  as  to 
prohibit  «ny  person  or  jiersons   from  taking  any  animals 
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at  any  time  for  the  purpose  of  taming  tKe  same,  or  for 
scientific  purposes. 
perBODB  of-  Sec.  2.  Any  person  or  persons  offending  against  this 
pwiauf'for.  act,  on  conviction  thereof,  shall  forfeit  and  pay  for 
every  such  offence,  a  penalty  of  not  less  than  five 
dollars,  nor  more  than  two  hundred  dollars,  to  be  recov- 
ered with  costs  of  suit  in  a  civil  action  in  the  name  of 
the  people  *of  the  United  States  of  the  Territory  of 
Idaho,  before  any  justice  of  the  peace;  the  fine  so  col- 
lected shall  be  paid  into  the  county  treasury  for  the 
benefit  of  said  county  where  such  action  shall  be 
brought ;  all  such  fines  and  costs  shall  be  collected  with- 
out stay  of  execution,  and  such  defendant  may,  by 
order  of  the  court,  be  confined  within  the  county  jail 
until  such  fines  and  costs  shall  have  been  paid. 

Sec.  3.     This  act  to  take  effect  and  be  in  force  froirt 
and  after  its  approval  by  the  governor. 


Approved  January  16,  1864:. 


TO     PKOTJECT      SHEEP     AND      CASHMEKE 

GOATS,  AGAINST  THE  RAVAGES  OF  DOGS. 


•c<?o- 


Se  it  enacted  hy  the  Legislative  Assemhly  of  the 
Territory  of  Idaho,  as  follows : 


Sectio?^  1.  Any  person  finding  any  dog  or  dogs, 
not  on  the  premises  of  its  owner  worrying,  wounding 
or  killing  any  sheep,  or  Angora  or  Cashmere  goats, 
may  kill  the  same,  and  the  owner  thereof  shall  sustain 
no  action  for  damages  against  any  person  so  killing 
any  dog  or  dogs,  under  such  circumstances. 

Sec.  2.  This  act  to  take  effect  and  be  in  force  from 
and  after  its  approval  by  the  governor. 


Approved  January  11^  1SG7. 


6th  session. 


4th  session^ 


^4.  K     ^^OT 

FOE    THE    BETTER    OBSERYANCE    OE    THE 
SABBATH  DAY. 


v/^ 


Be  it  enacted  by  the   Legislative  Assemhly  of  the 
Territory  of  Idaho,  as  follows  : 

Section    1.    8th  seseion. 

2.  4th  session. 

3,  Eepealing  clause. 

Section  1.  No  shop  keeper,  merchant,  saloon  keeper 
or  other  person,  except  apothecaries  and  druggists,  shall 
keep  open  the  front  door  of  any  shop,  store,  saloon,  or 
other  place  of  business,  between  the  hours  of  10  o'clock 
in  the  forenoon  and  3  o'clock  in  the  afternoon  on  the 
first  day  of  the  week,  commonly  called  Sunday ;  and 
every  person  so  oftending  sliall,  on  conviction,  be  fined 
in  any  sum  not  more  than  fifty  dollars  nor  less  than 
twenty  dollars. 

Sec.  2.  No  judicial  business  shall  be  transacted  by 
any  court  except  deliberations  of  a  jury,  who  have  re- 
ceived a  case  on  a  Week  day,  so  called,  and  who  may  re- 
ceive further  instruction  from  the  court  at  their  request, 
oi*  deliver  their  verdict ;  nor  any  civil  process  be  served 
by  any  certifying  or  attesting  officer ;  nor  any  record 
made  by  any  legally  appointed  or  elected  officer  upon 
the  first  day  of  the  week,  commonly  called  Sunday,  ex- 
cept as  hereinafter  provided ;  jjYomded^  that  criminal 
process  may  Issue  for  the  apprehension  of  any  per- 
son charged  with  crime,and  criminal  execution  to  be  pro- 
ceeded with ;  and,  provided^  further,  that  in  civil  causes 
orders  of  arrest  may  be  made  and  executed  ;  writs  of 
attachment   and   execution    may  be   issued  and  served ; 
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proceedings  to  recover  possession  of  personal  property 
may  be  had,  and  suits  for  the  purpose  of  obtaining  such 
writs  and  proceedings  may  be  instituted  in  the  proper 
courts  of  justice  in  this  Territory  as  provided  by  the 
laws  thereof  on  any  day  of  the  week,  Sunday  not  ex 
cepted  ;  jpromded^  that  before  an  execution  shall  issue  or 
be  served  on  the  first  day  of  the  week,  the  person  apply- 
ing for  such  process  or  service  shall  make  an  affidavit 
that  the  defendant  in  execution  has  removed  or  disposed 
of  his  property,  or  is  about  to  remove  or  dispose  of  his 
property  with  intent  to  defraud  his  creditors. 

Sec.  Z.     All   acts   and   parts  of  acts   in  conflict  with 
this  act  are  hereby  repealed. 

Sec.  4.     This  act   to  take  effect  and  be  in  force  from 
and  after  its  passage. 


Approved  January  14,  1875. 


JkJS  J^iJ 


EELATING  TO  INSURANCE  COMPANIES. 


-C^?D- 
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Be  it  enacted  hy  the  Legislative  Ass^rribly  of  the 
Territory  of  Idaho  as  follows  / 

Section    1.    Tax,  amount  of. 

2.    Agent  to  procure  license ;  penalty  for  failure. 

Section  1.  There  shall  be  levied  and  collected  a 
quarter  yearly  license  tax  as  follows : 

First — From  each  and  every  insurance  company  in- 
corporated by  laws  of  this  Territory,  and  transacting  an 
insurance  business  therein,  twenty-five  dollars  per  quar- 
ter, yearly,  payable  to  the  county  treasurer,  for  territo- 
rial purposes ; 

Secoml- — From  each  and  every  insurer  or  insurance 
company,  foreign  or  otherwise,  not  incorporated  by  laws 
of  this  Territory,  and  transacting  an  insurance  business 
therein,  or  agent  or  agents  thereof,  fifty  dollars  per 
quarter  year,  payable  to  the  county  treasurer,  for  terri- 
torial purposes. 

Sec.  2.  Any  person  or  person,  or  agent  or  agents  of 
any  company  or  corporation,  who  shall  transact  an  insur- 
ance business  without  having  first  procured  a  license,  as 
provided  in  this  act,  shall  be  deemed  guilty  of  a  misde- 
meanor, and  on  conviction  thereof,  before  any  justice  of 
the  peace  or  court  having  jurisdiction  thereof,  shall  be 
fined  for  each  and  every  oilence  the  sum  of  one  hun- 
dred dollars,  or  be  imprisoned  in  the  county  jail  of  the 
county  where  such  offence  is  committed,  for  a  term  not 
exceeding  six  months,  or  by  both'  such  fine  and  impris- 
onment. 

Si£c.  3.  This  act  to  take  effect  and  be  in  force  from 
and  after  its  passage. 

Appron  y;D   January  10,  1871. 


TO  EXEMPT^FIEE   INSUEANCE   COMPANIES 

THEIR    AGENT   OR    AGENTS   [FROM     THE     PROVISIONS   OF 
*' AN   ACT   RELATING   TO   INSURANCE   COMPANIES. 


-c^. 


Be  it  enacted  by  the   Legislative  iAssemhly  of  the 
Territory  of  Idaho  as  follows  : 


Section  1.  That  an  act  entitled  "  An  Act,  Relating 
to  Insurance  Companies,"  approved  January  10,  1871, 
so  far  as  it  applies  to  lire  insurance  companies,  their 
agent  or  agents,  be  and  is  hereby  repealed. 

Sec  2.  This  act  shall  take  effect  and  be  in  force 
from  and  after  its  passage. 


Approved  January  8,  1875. 


.A.TS    ^^O 


DEFINING  DUTIES  AND  COMPENSATION  OF 

THE  TERRITORIAL  TREASURER. 


-cc^- 


Be  it  enacted  hy  the  Legislative  Assemhly  of  the 
Territory  of  Idalio  as  follows  : 


8fd  fieesion^ 


6th  session. 


Skction    1. 

3rd  session. 

2. 

6th  seesioni 

3. 

Ibid. 

4. 

Ibid. 

5. 

Ibid. 

6. 

2ud  session. 

7. 

Ibid. 

8. 

Ibid. 

9. 

2nd  session. 

10. 

Ibid, 

11. 

Ibid. 

12. 

Ibid, 

13. 

6th  session. 

14. 

3rd  session. 

Section  1.  The  territorial  treasurer  shall  reside  and 
keep  his  office  at  the  seat  of  government,  and  before  en- 
tering upon  the  duties  of  his  office  shall  execute  and  de- 
liver to  the  srovernor  a  bond  to  the  Territory  in  the  sum 
of  twenty-live  thousand  dollars,  to  be  approved  by  him, 
conditioned  to  pay  over  all  moneys  at  such  time  as  re- 
quired of  him  by  law,  and  for  the  faithful  performance 
of  all  duties  required  by  law,  and  take  an  oath  of  office 
before  some  judge  or  justice  of  the  peace  within  the 
Territory,  to  be  endorsed  on  his  commission,  and  file  a 
copy  thereof,  together  with  his  bond,  in  tlie  office  of  the 
secretary  of  the  Territory. 

Sec.  2  That  the  territorial  treasurer  shall  pay  war- 
rants on  any  of  the  several  funds  in  his  office  in  their 
regular  order,  as  prescribed  by  law. 
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Sec.  3.  That  when  any  warrant  is  presented  for  pay-  jhia 
irient,  as  prescribed  in  section  one  (1)  of  t^iis  act.  and 
there  is  not  money  on  liand  to  pay  the  warrants  in  full, 
he  shall  pay  to  the  holder  thereof  such  sums  only  as  may 
be  in  said  treasury.  He  shall  divide  the  warrant,  re- 
taining tliat  portion  on  wliich  the  rwnnber  of  the  war- 
rant is,  and  require  the  owner  of  said  warrants  to  receipt 
for  tlie  amount  received,  on  the  back  of  said  portion  ; 
the  other  part  of  the  -warrant  shall  be  returned  to  the  own- 
er thereof,  with  the  following  endorsement  on  the  back : 
Qso.,  in  figures,)  number  of  warrant  written,  total 
amount  of  warrant  to  date,  amount  j^aid  on  waiTant, 
balance  due  on  warrant  on  date  of  partial  payment,  date 
of  partial  payment,  name  of  treasurer.  And  said  por- 
tion of  warrant,  so  endorsed,  shall  constitue  a  charge 
against  the  fund  on  which  it  was  originally  drawn,  for 
the  amount  of  the  b  ilance  as  shown  by  the  endo'^sement, 
and  be  payable  out  of  the  first  money  in  said  fund  ; 
and  the  above  provided  division  of  any  w^arrant  shall  in 
no  way  destroy  its  validity  ;  aud  nothing  in  this  act  shall 
be  construed  as  allowing  the  payment  of  interest  on 
interest. 

Sec.  4.     All  the  provisions  of  tliis  act,  providing  for  loid. 
the  partial  payment   of  warrants,  shall  apply  to  the  re- 
demption fund  of  the  several  counties  in  this  Territory. 

Sec.  5.     The  territorial  treasurer  failing  or  refusing  to  ^^'^• 
comply  with  the  pr(;visions  of  this  act,  shall  be  liable,on 
complaint  and  conviction,  to  the  party  complaining,  in  a 
sum  double  the  amount  so  complained  of. 

Sec.  f>.  If  the  territorial  treasurer  shall,  either  direct-  snageeaion, 
ly  or  indirectly,use,  loan,or,in  any  manner,  place  out  of  his 
possession,  otherwise  tljan  on  special  deposits,  or  to  pay 
the  same  out  on  warrants  drawn  on  hirn,  as  provided  by 
statute,  any  funds  belonging  to,  or  collected  by,  or  paid 
to  him  for  the  use  and  benefit  of  the  Territory  or  any 
county,  or  the  common  fchool  fund,  or  if  such  territo- 
rial treasurer  shall  exchange  one  kind  of  money ,received 
by  him  in  his  oificial  capacity,  for  any  other  kind  or 
species  of  money,  he  shall  be  deemed  guilty  of  felony, 
and,  on  conviction  thereof,  shall  be  forthwith  removed 
from  office,  and  shall  also  be  punished  by  a  fine  in  any 
sum  not  exceeding  ten  thousand  dollars,  or  imprisoned 
in  the  territorial  prison  for  any  length  of  time  not  ex- 
ceeding five  years,  or  by  both  such  fine  and  imprison- 
ment. 

Sec.  7.     The  books,  papers,  letters  and   transactions  ^^^^• 
pertaining  to   the   ofKce   of  treasurer,  shall,  at  all  times 
during  office  hours,  be  open  to  the  inspection  of  a  com- 
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mittee  of  the  Legislative  Assembly,  or  either  branch 
thereof,  to  examine  and  settle  all  accounts,  or  to  take 
copies  of  the  same,  to  count  all  monies,  and  shall,  at  all 
times,  when  not  necessarily  in  use  by  the  officers,  be  open 
for  the  inspection  of  any  person  whomsoever,  without 
any  fee  or  charge  ;  and  when  the  successor  of  any  such 
treasurer  shall  be  elected  or  appointed  and  qualified,  the 
territorial  auditor  shall  examine  and  settle  all  the  accounts 
of  such  treasurer,  remaining  unsettled,  and  give  to  him 
a  certified  statement,  showing  the  balance  of  moneys, 
securities,  and  effects  for  which  he  is  accountable,  and 
which  have  been  delivered  to  his  successor,  and  report 
the  same  to  the  Legislative  Assembly. 

jbid.  Sec.  S.     It  shall  be  the  duty  of  the  territorial  treas- 

urer to  keep  a  register  of  the  territorial  warrants  pre- 
sented to  him  and  not  paid  for  want  of  funds,  in  the  or- 
der of  their  presentation,  and  shall  VvTite  across  the  back 
of  the  same :  "Presented  and  not  paid  for  w^ant  of 
funds  ;"  said  indorsement  to  be  dated  and  signed  by  the 
treasurer,  and  said  warrant  shall  draw  interest  at  the 
rate  of  ten  per  cent,  per  annum,  from  the  date  of  pre- 
sentation, until  paid ;  jprovided^  that  warrants  drawn 
prior  to  the  approval  of  this  act  shall  be  paid  in  the  or- 
der of  their  number, 

sndBeEBion.  Sec.  9.  The  treasurer  shall  grant  duplicate  receipts 
under  the  seal  of  his  office,  for  all  sums  of  money  that 
shall  be  paid  into  the  treasury  ;  and  the  person  receiv- 
ing the  same  shall  deposit  one  of  them  with  the  territo- 
rial auditor,  who  shall  credit  such  person  accordingly 
and  charge  the  treasurer  with  the  amount. 

Ibid,  (Sec.  10.     The  tieasnrer  shall  have  power  to  adminis- 

ter all  oaths  required  by  law,  in  matters  pertaining  to 
the  duties  of  his  office. 

iijid  Sec.  11.     The  treasurer  shall  keep  a  seal  of  office  for 

the  authentication  of  all  papers,  writing  and  documents 
required  l)y  law  to  be   certified  by  him  j  and  copies,  so 
authenticated  and  certilied,  of  all  papers  and  documents 
lawfully  deposited  in  his  office,  shall  be  received  in  e\i 
dence  as  the  original  documents. 

jbid.  Sec.  12.     If  the   territorial  treasurer  shall  willfully 

and  unlawfully  refuse  to  pay  any  warrant  lawfully 
drawn  upon  the  treasury,  he  shall  forfeit  and  pay  four- 
fold the  amount,  to  be  recovered  by  action  against  the 
treasurer  and  his  sureties  on  his  ofiicial  bond,  or  other- 
wise;  shall  also  suffer  such  other  pum-shment  as  the  law 
shall  provide. 

mil  session.  Sec.  13.  The  treasurer  shall  receive  as  a  compensa- 
tion for  his  services,  the  sum  of   one  thousand  dollars 
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per  annum  to  be  audited  by  tlie  territorial  controller, 
and  to  be  retained  by  said  treasurer  from  any  moneys  in 
the  treasury  not  otherwise  appropriated  out  of  tlie  gen- 
eral fund,  and  said  sum  of  one  thousand  dollars  shall  be 
audited  quarterly  by  the  territorial  controller,  and  re- 
turned by  said  treasurer,  and  said  sum  shall  be  in  full 
and  only  compensation  for  all  services  rendered  by  the 
territorial  treasurer,  under  all  laws  now  in  force  or  which 
may  be  hereafter  passed,  imposing  duties  on  said  treas- 
iirer,  including  his  duties  as  territorial  pnson  commis- 
sioner, and  his  duties  under  an  act  "to  provide  for  fund- 
ing tlie  indebtedness  of  the  Tei'ritory  of  Idaho;"  ap- 
proved January  12,  1866,  and  said  treasurer  shall  not  be 
allow^ed  any  pay  whatever  for  offic  rent,  fuel,  lights  or 
stationery. 

Sec.  14.  The  governor  of  the  Territory  is  hereby  3rd  session, 
authorized  and  directed,  at  any  time  wdienever  he  shall 
consider  it  necessary  for  the  safe  keeping  and  disburse- 
ment of  public  moneys,  to  make  an  examination  of  she 
amount  in  the  possession  of  the  territorial  treasurer,  and 
for  that  purpose  shall  have  access  to  the  same. 

Sec.  15.     All  laws  and  parts  of  laws  in  conflict  with 
the  ])r-ovisioiis  of  this  act  are  hereby  repealed. 


TO  PEOVIDE  FOR  THE  BETTER  MAINTEN- 
ANCE  OF  THE  INDIGENT  SICK,  IDIOTIC,  AND 
INSANE  PERSONS  IN  THE  SEVERAL  COUNTIES 
OF  THIS  TERRITORY. 


-r/jQ. 


Be  it  enahted  hy  the   Legislative  Assemdly  of  the 
Territory  of  Idaho,  as  follows  : 


Empowered 
to  levy  per 
capita.tax. 


Not   to  ex- 
ceed one- 
fourth  of 
one  per 
cent. 


May  make 
'Contract. 


Section    1.  Empowered  to  lery^'^r  capita  tax. 

2.  Not  to  exceed  onc-ioiirth  of  one  per  cent. 

3.  May  mpke  contract  to  keep  indigent  Rick, 

4.  Time  and  manner  of  collecting  tax. 

Section  1.  The  board  of  county  commissioners  in 
and  for  the  several  counties  in  this  Territory,  are  hereby 
empowered  to  levy,  annually,  and  cause  to  be  collected 
in  their  respective  counties,  such  special  per  capita  tax, 
as  they  may  deem  necessary,  not  to  exceed  the  sum  of 
two  dollars  for  each  taxable  inhabitant  thereof,  to  be 
appropriated  to  the  care  and  maintenance  of  the  indi- 
gent sick,  idiotic,  and  insane  persons  in  such  county. 

Sec.  2.  The  board  of  county  commissioners  of  each 
county  are  also  empowered  to  levy,  and  cause  to  be  col- 
lected annually,  in  arldition  to  the  amount  authorized  by 
the  provisions  of  section  one  of  this  act,  a  sum  not  to 
exceed  one-fourth  of  one  per  cent,  on  the  value  of  all 
taxable  property  of  such  county  as  may  by  them  be 
deemed  necessary  and  sufficient  for  the  support  of  the 
resident  indigent  sick,  idiotic,  and  insane  persons  of 
their  respective  counties. 

Sec.  3.  It  shall  be  lawful  for  the  board  of  county 
commissioners  of  each  county  in  this  Territory,  to  con- 
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tract  with  any  responsible  party  or  parties  in  tlie  Terri- 
tory, upon  such  terms  as  may  bo  deemed  just  and 
equitable,  for  the  care,  protection  and  maintenance  of 
the  indigent  sick,  idiotic,  and  insane  persons  of  their  re- 
spective counties.  All  persons  or  parties  with  whom 
such  contracts  may  be  made  by  any  board  of  county 
commissioners,  shall  enter  into  bonds,  to  the  commis- 
sioners, with  two  or  more  approved  sureties,  in  such 
sums  as  may  seem  just,  conditioned  for  the  faithful  per- 
formance of  their  duties;  provided^  that  all  persons wdth 
whom  such  contracts  may  be  made,  shall  render  quar- 
terly reports  to  the  board  of  county  commissioaers  of 
such  indigent  sick,  idiotic,  and  insane  persons  committed 
to  their  charge,  showing  the  causes  and  nature  of  their 
confinement,  and  the  expenses  attendant  upon  their  care 
and  maintenance. 

Sec    4.     The  taxes  specified  in  this  act  shall  be  col-  Time  and 

'^  '  ^  1       i     .1  ,•  1       manner  of 

lected  in  the  same  manner  and  at  the  same  time  as  oth-  collecting 
er  taxes,  and  by  the  same  officers  who  are  now,  by  law,  ^^^' 
or  may  hereafter  be  elected  or  appointed  to  collect  county 
revenue ;  and  the  said  taxes,  when  collected,  shall  be 
paid  into  the  county  treasury,  and  the  treasurer  shall  re- 
ceipt therefor,  and  all  the  money  thus  collected  shall 
constitute  and  be  known  as  the  special  hospital  fund  of 
the  county,  and  ^])all  be  used  for  the  care,  protection, 
and  maintenance  of  the  indigent  sick,  idiotic,  and  insane 
persons,  and  for  no  other  purpose  or  object.  The  treas- 
urer of  each  county  .shall  cause  to  be  provided,  blank  re- 
ceipts for  the  special  per  cajjiia  tax  herein  provided, 
which  receipt  shall  be  signed  by  the  treasurer,  and  coun- 
tersigned by  the  county  auditor,  and  by  the  treasurer  de- 
livered to  tiie  county  assessor,taking  his  receipt  therefor, 
and  making  a  register  of  the  sanie,  wdth  the  number 
thereof,  in  a  book  to  be  kept  by  him  for  that  purpose. 
1^0  money  set  apart,  under  the  provisions  of  this  act,  for 
the  benefit  of  the  indigent  sick,  idiotic,  and  insane  per- 
sons, shall  be  drawn  from  the  hands  of  the  ofBcer  or 
officers  having  the  charge  of  the  same,  according  to  law, 
except  upon  the  presentation  of  the  order  of  the  board 
of  commissioners,  drawn  on  the  hospital  fund. 

Sec.  5.     This  act  to  take  effect  and  be  in  force  from 
its  approval  by  the  governor. 

Appkoved  Deceraber  13,  1864. 


SUPPLEMENTARY    TO    AN    ACT    ENTITLEI? 

^'  AN  ACT  TO  PROVIDE  FOR  THE  BETTER  MAINTENANCE 
OF  THE  INDIGENT  SICK,  IDIOTIC  AND  INSANE  PERSONS 
IN  THE  SEVERAL  COUNTIES  OF  THIS  TERRITORY/'  AP^ 
PROVED   DECEMBER   13,    1864. 


-c/:/2- 


Be  ii  enacted  by   the   Legislative  AsseDxhly  of  the 
Territory  of  Idaho. 


Sectio^t 


Appl  tent  ion 
for  aid  how 
made. 


Probate 
judge  and 
clerk  to  in- 
ve  tifrate 
ft^plicatioD. 


Application  for  aid  licw  made. 

Probate  judge  and  clerk  to  investigate  application. 

County  fomnrist-ioners  to  act,  when  and  how. 

Claims  and  demands  when  allowed,  by  whom. 

May  administer  outh.  etc. 

Application  maybe  made  for  sick  persan,  by  whom,  when. 


Section  1.  Tliat  any  sick  persons  desirkig  aid  from- 
any  county  of  this  Territory, sliall,bel  ore  such  a.id  can  be 
given,  make  a  written  application  to  the  probate  judge 
or  clerk  of  the  board  of  county  commissioners  in 
which  such  application  is  made,  setting  fortli  and  de- 
scribing, all  the  property,  real,  personal  and  mixed^  wher- 
ever it  is  situated,  owned  in  whole  or  part,  by  such  ap- 
plicant, or  in  which  he  or  she  has  any  legal  or  equitable 
interest  ;  if  such  applicant  have  no  property  real  or  per- 
sonal, then  he  or  she  shall  declare  his  or  her  indigency 
and  destitution,  wliich  shall  be  signed  by  the  party  or 
parties  making  such  application,  and  sworn  to  l)efore  some 
officer  authorized  by  the  laws  of  this  Territory  to  ad- 
minister oaths,  which  said  oath  shall  be  filed  in  the  office 
of  the  clerk  of  the  board  of  county  commissioners. 

Sec.  2.  That  it  shall  be  the  duty  of  the  probate 
judge,  or  clerk  of  the  board  of  county  commissioners  of 
such  county  to  investigate  the  grounds  of  such  applica- 
tion, and  that  for  such  purpose  they  may  require  the  ap- 
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plicaiit  and  such  otlier  witnesses  as  thej  may  deem  nec- 
essary, to  testify  under  oath,  and  if  they  are  fully  satis- 
iie;i  that  the  said  applicant  is  really  sick,  indio-ent  and  in 
destitute  circumstances,  and  would  suffer  unless  aided  by 
the  county,  they  shall  hie  a  certificate"  to  that  effect  with 
the  clerk  of  the  board  of  county  commissioners  of  such 
county. 

Sec.  3.  That  tJie  county  commissioners  of  such 
county  shall,  after  the  tiling  of  the  certificate  as  afore- 
said, if  in. their  judgment,  tiie  applicant  is  sick  and  indi- 
gent, and  would  suffer  if  not  aided  by  the  county, 
make  such  provisions  for  his  or  her  relief,  as  may  be 
necessary  under  the  circumstances. 

Sec.  4.  That  the  county  commissioners  of  such 
county,  shall  not  allow  any  claim  or  demand  against  the 
county,  for  service  rendered  to  any  sick  person  or  per- 
sons, who  have  not  previously  obtained  from  the  pro- 
bate judge  or  clerk  of  the  board  of  county  commissioners 
the  certificate  heretotore  mentioned  in  this  act,  and  shall 
not  allow  any  claims  or  demands,  whatsoever,  against 
such  county,  for  any  expense  incurred  by,  or  in  behalf 
of  any  sick  person  before  the  date  of  filing  the  applica- 
tion and  certificate  aforesaid. 

Sec.  5.  That  the  said  clei'k  or  probate  jndge  is  au- 
thorized to  administer  any  oatli  or  affirmation  required 
under  tne  provisions  of  this  act. 

Sec.  6.  That  if  any  sick  and  indigent  person  or  per- 
sons, desiring  assistance  from  any  county  in  this  Terri- 
tory, is  unable  from  illness  to  make  the  application  in 
writing,  required  in  section  one  of  this  act,  such  appli- 
cation may  be  made  for  him  or  her,  or  on  his  or  her  be- 
half by  any  other  person  under  oath,  and  such  applica- 
tion shall  be  valid  under  the  provisions  of  this  act. 

Sec.  7.  This  act  to  take  effect  and  be  in  force  from 
and  after  its  passage. 


CouTity 
comrnie- 
sionirs  to 
act,  vrhen 
and  how. 


Claims  and 
demandR 
when  al- 
lowed, by 
whom. 


May  ad- 
minister 
oath,  etc. 


Application 
may  be 
made    for 
sick   person* 
by  another,- 
when. 


Appkoved  December  22, 1870. 


CONCEENING    TOLL   ROADS,  BRIDGES  AND 

FERRIES. 


-zco- 


Be  it  enacted  by  the  Legislative  Assembly  of  the 
Territory  of  Idaho  as  folloivs : 


Section    1,  Commissioners  may  alter  and  regulate  rates  of  toll. 

2.  Notice,  may  appear  and  show  catise, 

g.  Commissioners  ehall,  by  order,  epecify  rate  of  toll,  etc. 

4.  Fines,  disposal  of. 

Commis-  Section  1.     That  the  board  of  county  commissioners 

Bioners        ^f  eacii  coiintv  of  this  Territory  are  hereby  authorized 
add  resu-     and  empowered  to  alter  and  regulate  the  rates  of  tollsjon 
jajerater«of  ^oll  roads,  bridges  and  ferries,  within  their  respective 
counties ;  provided^  that  notice  of  at  least  twenty  days 
shall  be  given  by  the  clerk  of  the  board,  to  the  owner  or 
owners  of  any  toll  road,  bridge  or  ferry,  of  the  intention 
of  the  board  of  county  commissioners  to  alter  or  regu- 
late the  toll  on  said  toil  Joad,  bridge  or  feny  ;  provided^ 
nothing  in  this  act  shall  be  so   construed  as  authorizing 
or  empow^ering  the  county  commissioners  to  increase  the 
present  rates  of  toll  on  any  toll  road,  bridge  or  ferry. 
Notice,may       Sec.  2.     Ilpon  receiving  the  notice  as  specified  in  sec- 
thow"^  ^"    tion  one  of   this  act,  the    owner   or    owners  of  any  toll 
cause.         road,  bridge,  or  ferry,  may  appear  before   the  board  of 
county  commissioners  and  show  cau^;e  why  their  rates  of 
toll  shall  not  be  allowed, 
commis-  Sec.  3.     The  board  of  county  commissioners  shall,  by 

BhSrby  or-  ^^  order  entered  on  their  minutes,  specify  the  rates  of 
der  specify  toll  to  be  charged  upon  any  such  toll  road,  bridge,  or 
etc.''"  ^  '  ferry,  from  and  after  the  date  of  the  entry  of  sucli  or- 
der, and  if  any  person  or  persons  shall  tliereafter  charge 
or  collect  a  greater  rate  of  toll  than  that  specified  in  such 
order,  he  or  they  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  upon  conviction  thereof,  he  or  they  shall 
be  punished  by  a  fine  not  exceeding  one  hundred  dollars 
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Sec.  4.     x\ll  tines  collected    under    the   provisions  of  Pinos,  dis- 
this  act  shall  be  paid  into  the  county  treasury  as  a  part  p"**^^  ^'• 
of  the  school  fund. 

Sec.  5.  All  laws  and  parts  of  laws  in  conflict  with  the 
provisions  of  this  act  are  hereby  repealed. 

Sec.  6.     This  act  to  take  effect  from  and  after  its 
passage. 


Appeoved  December  30,  1870. 


TO  PEEMAISENTLY   LOCATE    THE  CAPITAL 

OF    THE    TEEEITOET    OF    IDAHO. 


-c<5^- 


Be  it  enacted  hy  the  Legislative   Asseinhly  of  the 
Territory  of  Idaho,  as  folloius  : 


Section    1     Boife  CP.y,  the  place  of  location, 

2.  Who  to  act  as  commissioners  ;  purpose  thereof. 

3.  Secretary  to  draw  a  warrant  upon  treasurer,  etc. 

Section  L     That   the   capital    of    the   Territory   of  Boise  ciiy, 
Idaho  be,  and  the  same  is  hereby  permanently  located  at  focauou^  ^^ 
Boise  City,  in  the  county  of  Boise  ''^  and  said  Territory 
of  Idaho. 

Sec.  2.     The  capital  buildings  are  hereby  located  on  commis- 
the  grounds  known  in  and  described  on  the  plat  of   said  p^^ted  *^* 
Boise  City  as  the  capital  square.     And  the  Ilonorables 
Caleb  Lyon,  C.  B.  Waite,  and  J.  M.  Cannady  are  here- 
by appointed  as  commissioners  to  receive  a  deed  to  said 
capitol  square,  and  such  other  grounds  as  may  be  deem- 
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Secretary 
to  draw 
vr>trrant   on 
ti;  asurcr, 
etc. 


ed  necessary,  ta  hold  in  trust  for  the  Territory,  for  the 
purpose  of  erecting  the  capitol  buildings  aforesaid. 

Sec.  3.  The  secretary  of  said  Territory  is  hereby 
authorized  to  ini mediately  draw  a  warrant  upon  the 
treasurer  of  tlie  Territory  for  such  sum,  not  exceeding 
the  sum  of  two  thousand  dollars,  as  shall  be  necessary  to 
remove  the  papers,  books,  documents,  and  other  prop- 
erty belonging  to  his  office,  to  said  Boise  City. 

8kc.  4.  This  act  to  take  effect  from  and  after  the 
twenty-fourth  day  of  December,  1864, 


AprRovED  Decemher  7.  1864. 


*  Now  Ada. 

BEFINmG  THE  MEANING  ANT)  INTENTION" 

OF    REPEALING    SECTIONS     OF     LEGISLATIVE    ENACTMENTS. 


■(!<?3- 


Be  it  enacted  hy  the   Legislative  Assemhly  of  the 
Territory  of  Idaho,  as  follows  : 


Acts  Dot 
revived  un- 
less by  ex- 
press 
■words. 


Repeal  of 
act   not   to 
release  or 
extinquish 
penaliy,etc. 


Section    1.    Acts  not  revived  nnle^s  Tiy  express  word?, 

2,    Kepeal  of  act  not  to  release  or  extinguish  penalty,  etc. 

Section  1.  No  act  or  part  of  an  act  repealed  by 
another  act  of  the  Legislative  Assembly  is  revived  by 
the  repeal  of  the  repealing  act,  without  express  words 
reviving  such  repealing  act  or  part  of  an  act. 

Sec.  2.  That  the  repeal  of  any  statute  shall  not  have 
the  effect  to  release  or  extinguish  any  penalty,  forfeiture 
or  liability  incurred  under  such  statute,  unless  the  re- 
pealing act  shall  so  expressly  provide,  and  such  statute 
shall  be  treated  as  still  remaining  in  force  or  the  pur- 
pose of  sustaining  any  proper  action  or  prosecution  for 
the  enforcement  of  such  penalty,  forfeiture  or  liability. 

Sec.  3.  This  act  to  take  effect  and  be  in  force  from 
and  after  its  passage  and  approval. 
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his  propeiiy,  as  lierein  provided,  1  e  or  thay  shall  forfeii: 
and  pay  to  the  party  aggrieved,  for  every  such  offence, 
a  sum  Tjot  less  than  twenty -five  nor  iDore  ihan  one  hun- 
dred dollars,  to  be  recovered  before  any  justice  of  the 
peace  liaving  jurisdiction,  and  shall, 'moreover,  be  liable 
in  an  action  at  law  for  any  special  damages  such  person 
may  have  sustained  by  reason  of  such  refusal  or  neglect; 
but  no  forfeiture  or  damages  shall  be  recovered  when  it 
shall  be  manifestly  unsafe  or  hazardous  to  convey  such 
person  over  such  stream,  by  reason  of  any  storm,  flood, 
or  ice,  nor  shall  any  keeper  of  a  ferry  be  compelled  to 
give  passage  to  any  person  or  property  until  the  fare  or 
toll,  chargeable  by  law,  shall  have  i3een  fully  paid  or 
teridered  to  such  keeper. 

Sec.  8.  All  persons  who  shall  have  obtained  a  license 
to  keep  any  toll  road,  trail,  bridge,  or  ferry,  under  the 
provisions  of  this  act,  sliall  post  up  and  keep  in  some 
conspicuous  place  at  each  end  of  said  bridge,  trail,  or  road, 
or  near  the  landing  of  such  ferry,  a  written  or  printed 
list  of  the  rates  of  charges,  in  a  plain  and  legible  style, 
so  that  the  same  may  be  easily  read  ;  and  if  at  any  time 
such  keeper  shall  neglect  or  refuse  to  post  up  and  keep 
such  list,  it  shall  not  be  lawful  k)  charge  or  take  any  toll 
at  such  road,  trail,  bridge,  or  ferry  during  the  time  of 
such  delinquency. 

Sec.  9.  Any  and  all  persons  w^ho  sliall  have  received 
a  license  to  keep  a  bridge  or  ferry,  by  virtue  of  this  act, 
shall  have  the  exclusive  privilege  of  transporting  all  per- 
sons and  property  over  or  across  the  place  or  stream 
wdiere  such  bridge  or  ferry  is  located,  and  shall  be  enti- 
tled to  the  fare  arisino-  bv  law  therefrom,  and  shall  be 
protected  in  such  privilege  within  well  established 
bounds,  not  to  exceed  two  miles  above  and  two  miles  be- 
low the  point  of  location  of  such  ferry;  provided^  that 
nothing  herein  contained  shall  be  so  construed  as  to  pre- 
vent any  person  from  crossing  or  passmg  over  any  place 
or  stream  within  such  bounds,  free  of  charge,  at  certain 
seasons  of  the  year  wdien  it  shall  not  be  necessary  to  use 
such  bridge  or  ferry. 

Skc.  10.  Any  and  all  persons  who  shall  keep  or  at- 
tempt to  keep  any  toll  road,  trail,  bridge,  or  ferry,  and 
receive  toll  or  p.\y,  therefor,  without  lirst  obtaining  a 
license  for  the  same,  shall  pay  a  line  of  not  less  than 
fifty  dollars  for  each  offense,  for  the  benefit  of  the  com- 
mon school  fund,  and  for  which  suit  may  be  instituted 
by  any  aggrieved  party,  before  any  justice  of  the  peace 
having  proper  jurisdiction. 

Sec  11.     Whenever   anj^  toll   road  or   trail  shall  be 


Kates  of 
toil  must  be 
posted. 
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privUe^ee 
of  owners. 


Penalty  fof 
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without    li- 
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constructed  partly  in  one  county  and  partly  in  another^ 
and  whenever  any  bridge  or  ferry  shall  be  established 
over  any  stream  or  water  course  which  divides  one  coun- 
ty from  another,  the  party  desiring  a  license  to  keep  and 
maintain  such  toll  road,  trail,  bridge,  or  ferry  shall  apply 
to  the  board  of  county  commissioners  of  each  county  re- 
spectively interested  therein,  and  shall  pay  a  relative 
proportion  of  such  license  tax  to  the  respective  county 
treasurers,  as  in  this  act  provided,  and  it  shall  be  the 
duty  of  the  board  of  commissioners  sitting  at  the  county 
seat  nearest  to  the  terminus  of  such  road  or  trail,  or  lo- 
cation of  such  bridge  or  ferry,  to  determine  the  total 
amount  of  such  license  tax  the  person  or  parties  making 
such  application  shall  be  required  to  pay. 
Privileges  ^^^'  ^^-  ^^^  grants  of  charters  or  franchises,  by  vir- 
extentof,'  tuo  of  this  act,  to  individuals  or  companies  to  construct 
roads  or  trails,  shall  include  the  right  of  way  over  the 
lands,  water  courses,  or  premises,  so  far  as  the  same  may 
be  necessary  to  enable  the  party  or  parties  receiving 
such  charter,  franchise,  or  grant  to  carry  into  effect  the 
purposes  and  objects  of  such  charter,  franchise  or  grant ; 
froDided^  the  same  shall,  in  no  case,  conHict  with  the 
vested  rights  of  others.  * 
Taxes,  fail-  Sec.  13.  If  any  person  or  party  licensed  to  keep  a 
penalty ^or!  fo^i  road,  trail,  bridge  or  ferry,  under  the  pi'ovisions  of 
this  act,  shall  fail  to  pay  the  tax  or  taxes  assessed  there- 
on when  due,  or  shall  not  provide  for  and  keep  the  same 
in  good  and  complete  repair,necessary  for  the  safe  travel 
and  conveyance  of  persons  and  property,  or  shall  aban- 
don the  same  for  the  space  of  sixty  days,  it  shall  be  law- 
ful for  the  board  of  county  commissioners  of  the  proper 
county,  on  complaint  being  made  in  writing,  to  sum- 
mon the  person  or  party  licensed  to  keep  such  road, 
trail,  bridge,  or  ferry,  to  show  cause  why  such  license 
should  not  be  revoked,  and  to  decide  thereon  according 
to  the  testimony  adduced,  and  the  laws  of  this  Territory; 
W'hich  decision,  when  made,  shall  be  valid  to  all  intents 
and  purposes,  but  subject  to  appeal,  as  in  other  cases,  to 
the  district  court. 

Sec.  14.     This  act  to  take  effect  and  be  in  force  from 
and  after  its  approval  b}^  the  governor. 


Approved  December  20,  1864. 


TO  LEVY  A  TAX  OF  OKE  PEK  CENT. 
OF  THE  GROSS  PROCEEDS  OF  TOLL  ROADS 
BRIDGES,  AND  FEBRIES,  IN  THIS  TERRITORY' 
TO  COA^STITUTE  A  GENERAL  SCHOOL  FUND. 


-05t- 


J]e  it  enacted  hy  the  Legislative  Assembly  of  the 
Territory  of  Idaho  as  follows  : 


Section    1.    Taxof  one  per  cent. 

"z.    Statement  of  receipts  to  be  made  annnallv. 
8,    Moneys  received,  disposilion  of.    Failure  to  make  return,  pen- 
alty for. 
4.    Proceedings  upon  forteiture  of  right. 

Section  1.     One  per  cent,  of  the  gross  proceeds  of  all  Tax  of  ore 
toll    roads,  bridges,   ferries,   and   all    other   franchises  p®"*  ^^^^' 
granted  by  Legislative   enactment  in    the  Territory  of 
Idaho,  or  that  may  liereafter  be  established  shall  be  paid 
into  the  treasury  of  the  Territory,  to  be  set  apart  and 
constitute  a  portion  of  the  common  school  fund. 

Sec.  2.  The  grantees  and  their  assigns  of  all  toll 
roads,  ferries,  bridges,  and  all  other  franchises  granted  ot  receipts 
as  aforesaid,  that  now  are  or  shall  hereafter  be  estaJDlished  ann^^iiy^^^ 
in  this  Territory,  shall  on  oath,  make  semi-annual  state- 
ments to  the  auditor  of  the  Territory,  accompanied  by 
the  receipt  of  the  treasurer  of  the  C(junty,  of  the  gross 
amount  of  receipts  derived  from  toll  received  from  any 
toll  road,  ferry,  bridge,  or  other  franchise  in  their  pos- 
session or  control. 

Sec.  3.     All  moneys  received  by  the  territorial  treas-  Moneys  re- 
urer  by  virtue  of  section   two   of  this   act,  shall   be  set  ceived,  dis- 
apart  and  made   a   territorial   school  fund,  and  shall  be  etc. 
subject  to  the  order  of  the  superintendent  of  public  in- 
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striiction,  and  be  apportioned  among  the  respective  coun- 
ties of  Idalio  Territory  as  herein  provided  for  ;  jprovid- 
€(L  that  the  grantees  or  their  assigns  shall  refuse  or  wq-j- 
lect  to  make  su«!h  report,  or  pay  over  said  money  as  pro- 
vided by  this  act,  or  shall  in  any  way  make  a  false  re- 
turn or  pay  over  a  less  amount  than  one  per  cent,  of 
their  gross  receipts,  sucli  failure  shall  work  a  forfeiture 
of  his  or  their  franchise  ;  and  it  shall  be  the  duty  of  the 
territorial  auditor  to  make  out  a  certificate  of  such  for- 
feiture with  his  seal  of  office  attached,  directed  to  the 
sheriff  of  the  county  in  which  the  holders  of  such  fran- 
chise have  their  place  of  l)usiness,  directing  said  sheriff 
to  serve  the  same  imniediatelj  upon  him  or  them  at  their 
place  of  business. 
Proceed-  '^'E.c.  4.     If   any  puTsou    shall    undertake   to  exercise 

iugs  upon,    any  of  the  ri^'hts  of  such  franchise  after  receivins;  no- 

Sorl  Gil  lire  •/  cj  o 

of  right.  tice  from  the  territorial  auditor,  as  herein  provided,  of 
such  forfeiture,  he  she  or  they  shall  be  deemed  guilty  of 
a  misdemeanor,  and  fined  in  any  sum  not  exceeding  one 
thousand  dollars  or  be  imprisoned  in  the  county  jail  not 
exceeding  six  mom  lis,  or  both,  at  the  discretion  of  the 
court,  for  every  such  offense. 

Sec.  5.     This  act  to  take  effect  and  be  in  force  from 
and,  alter  the  first  day  of  April,  A.  D..,  1865. 


Approved  Decemher  22,  18(54. 


COKCEElSrmG  FEREIES  AIS^D  TOLL  BEIDGES. 


'ZCK>- 


Be  it  enacted  hy   the   Legislative  Assemhly  of  the 
Territory  of  Idaho,  as  follows: 


Section    1.    Where  to  to  take  out  ilcense- 
2.    When  to  take  effect. 
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Section  1.  Whenever  a  ferry  or  toil  bridge  crosses  J^^^eout^ 
■a  stream  or  sloiigli  furiiiing  the  boimdary  hne  l)Ct\veen  licence. 
two  counties,  and  not  held  by  chartered  rights,  the  own- 
er or  owners  of  the  same  shall  take  out  a  license  in  the 
county  lying  on  the  right  hank  descending  such  stream 
or  slough  ;  jpromded^  that  the  amount  paid  ior  such  li- 
cense shall  be  equally  divided  between  such  two  coun- 
ties,-and  the  county  treasurer  to  whom  said  money  may 
be  paid,' shall  at  all  times  pay  one  half  thereof,  whenever 
demanded,  upon  the  order  of  the  couniy  treasurer  In 
which  said  bridge  or  ferry  torminates.  Should  the 
county  treasurer  to  whom  such  license  money 
may  have  been  paid  neglect  or  refuse  to 
pay  over  to  the  county  treasurer  of  tlie 
county  entitled  to  the  one  half  of  said  money ,on  demand, 
suit  may  be  brought  against  such  tieasui-er  so  neglecting 
or  refusing,  and  the  securities  on  his  official  bond,  in  the 
name  of  the  county  to  which  said  money  is  due,  in  any 
court  of  competent  jurisdiction,  and  judgmerit  shall  be 
recovered  fur  double  the  amoimt  so  found  to  be  due. 

Sec.  2.     This   act   to   take   enect  from   and  after  its  w^hen  to 

^^  take  eflfect. 

passage. 

Approved  Jcmuary  2,  1866.. 


.A.M     .A.CT 


SUPFLEMENTAEY    TO    AN    ACT    ENTITLED 

"  AN  ACT  IN  RELATION  TO  THE  CONSTRUCTION  OF 
BRIDGES,  FERRIES,  ROADS  ANE  TRAILS,''  APPROVED 
DECEMBER    22,    1864. 


-<U/^- 


Be  it   enacted  by  the  Legislative  Assemhly  of  the 
Territory  of  Idaho  as  follows  : 


SiCTioN    1.    CommiesionerR  to  grant  right  of  way  for  toll  road. 
2.    Commissioners  to  grant  right  ol    wfiv  lo  lorries. 
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roramis-  Section  1.     The  board  of   commissioners  of   the   re" 

*lant7i<rht  spective  counties  in  this    Territory   are   authorized  and 
of  way  "for  empowered    by   this   act,   upon    application     made    to 
etc.  ^^   '     them  in   accordance  with  the   provisions   of   the   act  to 
which  this  act   is  supplementary,  to  grant  unto  said  ap- 
plicants an  exclusive   right  of   way,  over   or  across  any 
part  of  their  respective  counties  ;  jyrovided^  said  right  of 
way  does  not  interfere  with  prior  vested  rights  of  others; 
and  said  exclusive  right   of   way  sliall  not  exceed   one 
mile  on  eacli  side  of  the  line  of  road  or  trail  embraced  in 
said  right  of  vvay,  and    said   right  of   way   shall   not  be 
granted  for  a  longer  term  thian  eight  years. 
^'^-  Sec.  2.     The  said  board  of  commissioners  are  further 

authorized  and  empowered  to  grant  exclusive  right  of 
way  across  any  river  or  stream  within  their  respective 
counties,  for  any  ferry  or  bridge,  but  said  right  of  way 
shall  not  exceed  one  mile  above  and  one  mile  belcw  the 
point  of  landing  of  said  bridge  or  ferry,  and  said  right 
of  way  shall  not  exceed  the  term  of  eight  years  ;  2jro- 
vided^  always,  that  the  said  county  commissioners  shall, 
and  they  are  hereby  required  to  reserve  to  themselves, 
and  to  their  successors  in  office,  the  right  to  alter  and 
change  the  rates  of  toll  thereon,  at  any  time  or  times 
they  may  deem  proper. 

Sec,  3.     All  acts  or  parts  of  acts  contravening  this 
act  shall  be  and  the  same  are  hereby  repealed. 

Sec.  4.     This  act  to   take  effect  and  be  in  force  from 
and  after  its  approval  by  the  governor. 


Approved  January  11,  1866. 


''B'' 


MAKmG    DAMAGES     SUSTAINED     BY    THE 

TRAVELING      rUBI.IC      A      LIEN     UPON    THE    PROPERTY    OF 
ANY    FERRY,    ERTDGE.    TOLL    TRAIL    OK    TOLL    ROAD,  EPON 

vrnrcii  Tor.LS  are  collected. 


^^. 


Be  it  enacted  hij  tlie    Legislative  Assemhly  of  tJie 
Territonj  of  Idaho  as  follows  : 

Section     t.     P.imrj^- 'p,  rcmfdy  lor. 
2.    Enacting  clauee. 

Section  1.  Any  damages  sustained  by  any  person  or  Damages 
persons  in  crossing  any  toll  Lridge  or  feri'y,  or  in  travel-  remedy  for. 
ing  upon  any  toll  trail  or  toll  road,  upon  wliicli  toll  gates 
are  established  or  tolls  collected,  caused  by  the  neglect 
of  the  .owners  Thereof,  either  by  nnskillfnl  management 
or  failure  to  keep  such  bridge,  ferry,  toll  road  or  toll 
trail  in  good  repair  for  the  accommodation  of  the  traveling 
public  shall  be  a  lien  upon  said  bridge, 
ferry,  toll  road  or  toll  trail  to  be  forfeited 
and  collected  in  the  same  manner  as  pre- 
scribed in  an  act  concerning  mechanics'  liens,  approv- 
ed December  IT,  18(31.  And  the  tolls  allowed  by  law 
to  be  collected  upon  any  toll  road,  trail,  ferry  or  bridge, 
shall  be  a  lien  upon  any  property  passing  over  the  same, 
to  be  collected  as  other  liens  ai'e  ;  i/rorided^  tliat  no  dam- 
ages sliall  accrue  at  any  time  when  tolls  are  not  charged. 

Sec.  2.     This  act   shall   take   eifect   and  be  in  force  KiiacUng 
from  and  after  its  approval  by  the  governor.  clause. 

Approved  January  10,  18GG. 


IN  EELATION    TO    THE   COXSTRUCTIOZS   OF 


BRIDGES,    FERRIES,    ROADS    AND    TRAILS. 


•1<5C?- 


Be  it  enacted  by  the    Legislative   Asscnihly  of  tJu) 
Territory  of  Idalio,  as  follows  : 


Secttox    1,  Right  of  way. 

2.  To  locate  by  survey. 

3.  Intention  to  construct  signified  by  notice. 
4  County  commissioners  to  grant  licenses. 
5.  Rates  of  toll  fixed  how,  by  whom. 

t».  Applicant  to  give  bond. 

7.  Duties  of  owners  of  ferries,  penalty  for  neglect. 

S.  Rates  of  toll  must  be  posted. 

9.  Rights  and  privileges  of  owners. 

10.  Penalty  for  keeping  without  license, 

11.  See  act.  3rd  session,  page  ISf),  approved  January  2,  iii6(>. 

12.  Privileges,  extent  of. 

lo  Taxes,  failure  to  pay,  penalty  for. 

Right    of         Section  1.     It  shall  be  lawful  for  any  ])ei"Son  or  per- 
^^'•'-^''  sons,  compaiiv,  corporation,   or   association,  having  the 

right  of  soil,  or  the  consent  of  the  (;\vners  thereof,  or 
the  right  of  way  over  any  land,  river,  creek,  swam]),  ra- 
vine, crevice,  or  precipice,  to  construct  wagon,  ])lai]}9  or 
turnpike  roads  or  trails,  or  to  build  bridges  and  estab- 
lish ferries,  as  in  this  act  provided,  at  his  or  their  own 
expense,  and  he  or  they  shall  receive  such  compensation 
in  tolls  as  may  be  reasonable,  and  in  accordance  with  the 
provisions  of  this  act. 

Six.  2.     Whenever  anv  person  or  persons,  companv,> 

To  locaie  ,.  •    ..•  i     11  i        i      •  J  '        "J 

by  survey,  corporatiou,  or  association,  shall  be  desirous  oi  construct- 
ing ;my  toll  road  or  trail,  pursuant  to  the  provisions  of 
this  act,  he   or  thev  shall   locate  the   same    bv  survev  or 
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otherwise,  wltliiu  j)roperly  designated  bounds,  and  sliall 
give  notice  of  his  or  their  intention  to  constnict  such 
road  or  trail,  by  posting  up  notices  at  each  terminus  of 
the  proposed  road  or  trail,  and  by  advertising  said  no- 
tice in  tiie  nearest  newspaper  published  in  the  Territoiy. 
Said  notices  shall,  as  nearly  as  may  be,  describe  the  char- 
acter, location,  and.  distance  of  sucli  road  or  trail,  and  of 
the  different  points  at  which  the  same  shall  commence 
and  terminate ;  and  also,  that  the  parties  pro})Osing  to 
construct  such  road  and  trail,  will  apply  to  the  board 
of  county  commissionei's  of  the  county  or  counties  in 
which  such  road  or  trail  is  located,  at  their  regular  ses- 
sion, wdiich  shall  commence  not  le.-s  than  thirty  days 
from  the  date  and  publication  of  such  notices  for  a  li- 
cense, iixing  the  rates  of  toll  to  be  collected  upon  such 
road  or  trail.  The  board  of  commissioners  shall  read 
said  application  and  make  a  recoi'd  thereof  in  their  rec- 
ord of  proceedings,  and  upon  the  second  day  of  their 
next  regular  term  said  petition  shall  be  taken  up  and 
U'ranted  or  reiected  as  shall  bv  said  board  be  thou<i:ht 
])roper.  All  licenses  granted  in  pursuance  of  this  sec- 
tion shall  continue  in  force  for  a  term  to  be  iixed  by  the 
board  of  county  commissioners,  not  exceeding  five  years^ 

Sec.  3.     Wlienever  any  person  or  persons,  company,  intenUon 
corporation,  or  association,  shall  be  desirous  of  construct-  to c(;nstrmt 

.        '  1     .  'i  ^    1  T    1  •  /•  signified  by 

ing  any  bruige,  or  establishing  any  terry  over  or  across  nonce, 
any  river,  lake,  creek,  or  stream,  he  or  they  shall  signify 
such  intention  by  posting  up  notices  in  at  least  three 
]-)ublic  places  in  the  neighborhood  where  the  bridge  or 
ferry  is  proposed  to  be  kept,  and  by  ad\'ertisi!  g  sucli  no- 
tice in  some  newspaper  published  nearest  to  the  place  of 
such  h'cation.  Said  justice  shall  disiinctly  state  that  the 
parties  ])roposing  to  establish  such  bridge  or  ferry,  will 
apply  for  a  license  to  the  board  of  county  commissioners 
ol  the  county  or  counties  in  which  such  lu'idge  or  ferry 
is  located,  at  their  reguhir  session,  wliich  shall  commence 
not  less  than  thii'ty  days  from  the  date  and  publication 
of  said  notice. 

Sec.  4.     The  board  of  county  commissioners    of  any  (.f,^^^^, 
county  in  tliis  Territory  shall    have    authority  to  ffrant  a  commiH- 

,.•',.  ,  '  ,/  o  sioneri*  to 

license  or  licenses  to  any  person  or  persons,  company,  grant  Hcen- 
corporation,  or  association  entitled  to,  and  applying  ^^^*' 
therefor,  under  the  provisions  of  this  act,  upon  beinir 
satisfied  that  any  sucli  toll  road,  trail,  bridge  or  ferry, 
for  which  a  license  is  requested,is  necessary  and  \vill  sub- 
serve the  interests  of  the  public,  at  the  place  of  such  lo- 
cation or  point  applied  lor ;  j)rovi(le<l^  that  no  license 
shall  continue  in  force  for  a  lou'j^er  term  than  one  year; 
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aiid,^:>ra?;iVM,  further,   that   whenever   a   license   shall 
have  expired,  and  application    be   made  for   a   renewal 
thereof,  tlie  same  may  be  granted   or  renewed  without 
previous  notice  or  petition. 
^  ,      ,  Sec.  5.     The  board  of  countv  commissioners  of  each 

toll  lixed  conntj  shall  tix  and  regulate  the  rates  of  toll  for  all 
\vhom^  fi'anchises  granted  by  the  provisions  of  this  act  vrithin 
the  limits  of  their  respective  counties,  having  due  regard 
to  the  cost  of  construction,  magnitude  of  structure  and 
expenses  incident  thereto,  in  keeping  the  same  in  good 
repair.  The  board  of  commissioners  shall  also  tax  such 
sum  as  may  appear  reasonable,  not  less  .than  twenty-five 
dollars  nor  more  than  two  hundred  dollars  per  annum 
for  each  license  granted  ;  and  the  person  or  parties  to 
whom  such  license  shall  be  granted  shall  pay  to  the 
countv  treasurer  the  tax  for  one  year  in  -idvance,  takiuo' 
his  receipt  therefor,  and  upon  the  production  of  such  re- 
ceipt, the  clerk  of  the  board  of  comaiissioners  shall  issue 
such  license,  with  a  statement  of  the  rates  of  toll  as  hxeJ, 
under  seal  of  the  board  of  commissioners. 
Applicants  Seo.  6.  Everj  person,  company,  corporation,  or  as- 
boSr  sociation,  applying  for  a  license  to  keep  a  toll  road,  trail, 
bridge,  or  ferry,  shall,  before  the  same  is  issued,  enter 
into  a  bond  with  one  or  more  sureties,  to  be  approved 
by  the  clerk  of  the  board  of  commissioners  in  any  sum 
not  less  than  one  hundred,  nor  more  than  one  thousand 
dollars,  conditioned  that  such  person,  company,  coi'pora- 
tion  or,  association,  will  keep  said  road,  trail,  bridge,  -or 
ferry,  in  all  respects,  according  to  law;  and  if  default 
shall,  at  any  time,  be  made  in  tlie  condition  of  such  bond 
damages,  not  exceeding  the  penalty,  may  be  recovered 
by  any  person  aggrieved,  before  any  court  having  com- 
petent jurisdiction. 
Duties  of  Siijo.  7.  Everv  person,  company,  corporation,  or 
ferries;  pen-  associatioR,  obtaining  a  license  to  keep  a  ferry,  shall  pro- 
nelicct!  "^i^'^G  and  keep  in  good  repair  the  necessary  boat  or  boats 
for  the  safe  conveyance  of  all  persons  and  property,  and 
shall  furnish  the  necessary  oars  and  imydements,  and 
keep  a  sufficient  number  of  skillful  and  discreet  men  to 
manage  said  boats,  and  shall  at  all  times  keep  the  place 
of  embarking  and  landing  in  good  order  and  repair,  and 
shall  also  give  constant  and  diligent  attention  to  such 
ferry  during  the  hours  of  daylight,  and  shall,  moreover, 
at  any  hour  in  the  night,  if  required,  except  in  cases  of 
evident  danger,  give  passage  to  all  persons  requiring  the 
same,  on  the  payment  of  double  the  rates  of  ferriage 
payable  ia  the  daytime  ;  and  if  he  or  they  shall  at  any 
time  neglect  or    refuse  to   give  passage  to  any  person  or 
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his  proprty,  as  lierein  providiMi,  lie  or  they  shall  forfeit 
and  pay  to  the  party  agirriexed,  for  every  such  offense,  a 
sum  not  less  than  twenty -five  nor  more  than  one  hun- 
dred dollars,  to  l»e  recovered  before  any  justice  of  the 
peace  having  jurisdiction,  and  shall,  moreover,  be  liable  in 
an  action  at  law  for  any  special  damages  such]  >erson  may 
have  sustained  by  reason  of  such  neglect  or  refusal;  but 
no  forfeiture  or  damages  shall  be  recovered  when  it  siiall 
be  manifestly  unsafe  or  hazardous  to  convey  such  per- 
son over  such  stream,  by  reason  of  any  storm,  flood  or 
ice  nor  shall  any  keeper  of  a  ferry  be  conpelled  to  give 
passage  to  any  person  or  property  until  the  fare  or  toll, 
chargeable  by  hnv,  shall  have  been  fully  ])aid  or  tendered 
to  such  keeper. 

Sec.  8.  All  persons  who  shall  have  obtained  a  license 
to  keep  any  toll  road,  trail,  bridge  or  ferry,  under  the 
provisions  of  this  act,  shall  post  up  and  kee])  in  some 
conspicuous  place  at  each  end  of  said  bridge,  trail  or 
road,  or  near  the  landing  of  such  ferry,  a  written  or 
printed  list  of  the  rates  of  charges,  in  a  plain  and  legible 
style,  so  that  the  same  may  be  easily  read  ;  and  if  at 
any  time  such  keeper  shall  neglect  or  refuse  to  post  u]> 
and  kee])  .^uch  list,  it  shall  not  he  lawful  to  charge  or  take 
any  toll  at  such  roail,  trail,  l)ridge,  or  ferry  during  the 
time  of  such  delincpienc'r. 

Sec.  0.  Any  and  all  persons  who  shall  have  received 
a  license  to  keep  a  bridge  or  ferry,  l)y  virtue  of  this  act 
shall  have  the  exclusive  privilege  of  transporting  all 
|>ei'sons  and  property  over  or  across  the  place  or  stream 
where  such  bridge  or  ferry  is  located,  and  sliall  be  en- 
titled to  the  fare  arising  by  law  therefi'orn,  and  shall  be 
protected  in  such  privilege  Avithin  well  established 
bounds,  not  to  exceed  two  miles  above  and  two 
miles  belcw  the  point  of  location  of  such  bridge  or 
ferry:  Provided^  that  nothing  herein  contained 
shall  be  so  construed  as  t(j  jirevent  any  per>on  from 
ci'ossing  or  passing  over  any  place  or  stream  within 
such  bounds,  free  of  charge,  at  certain  seasons  of 
the  year  when  it  shall  not  be  necessary  to  use  such 
l)ridge  or  ferry. 

Skc.  10.  Any  and  all  persons  who  shall  keep,  or  at- 
tempt to  keep,  any  toll  road,  trail,  bridge  or  ferry,  and 
receive  toll  or  pay  therefor,  without  first  obtaining  a  li- 
cense for  the  same,  shall  pay  .i  tine  of  not  less  than  fifty 
dollars  for  each  offense,  for  the  benefit  of  the  connnon 
school  fund,  and  for  which  suit  may  be  instituted  by  any 
aggrieved  l)arty,  before  any  justice  of  the  peace  having 
])ro])er  jni'isdictioii. 
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Si-:i\  11.  Whenever  any  lull  road  or  trail  shall  be 
constructed  ]>artly  in  one  county  and  partly  in  another, 
and  wiienevcr  any  brido^e  or  ferry  shall  be  established 
over  any  stream  or  water  coarse  which  divides  one 
county  from  another,  the  party  desiring  a  license  to 
keep  and  maintain  such  toll  road,  trail,  bridge  or  ferry 
shall  apply  to  the  board  of  county  commissioners  of 
each  county  respectively  interested  therein,  and  shall  pay 
a  relative  projiortion  of  such  lisence  tax  to  the  respective 
county  treasurers,  as  in  this  act  provided,  and  it  shall  be 
the  dutv  of  the  board  of  commissioners  sittinsf  at  the 
county  seat  nearest  to  the  tei'minusof  sucli  road  or  trail, 
or  location  of  such  bridge  or  ferry,  to  determine  the 
total  amount  of  such  license  tax  the  person  or  paties 
making  such  application  shall  be  required  to  pay. 

Sec.  12.  All  grants  charters  or  franchises,  by  virtue  of 
this  act,  to  individuals  or  companies  to  construct  roads  and 
trails,  shall  include  the  right  of  way  over  the  lands, 
water  courses,  or  premises,  so  far  as  the  same  may  be 
necessary  to  enable  the  party  or  parties  receiving  such 
charter,  franchise,  or  grant,  to  carry  into  effect  tJie  pur- 
poses and  objects  of  such  charter,  franchise  or  grant : 
Provider]^  the  same  shall  in  no  case  conflict  with,  the 
vested  rights  of  others. 

Sec.  13.  If  any  person  or  party  licensed  to  keep  a 
toll  road,  trail,  bridge,  or  ferry,  under  tlie  provisions  uf 
this  act,  shall  fail  to  pay  the  tax  or  taxes  assessed  there- 
on when  due,  or  shall  not  provide  for  and  keep  the 
same  in  good  and  complete  repair,  necessary  for  tlie 
safe  travel  and  conveyance  of  persons  and  property,  or 
shall  abandon  the  same  for  the  space  of  sixty  days,  it 
shall  be  lawful  for  the  board  of  county  commissioners 
of  the  proper  county,  on  complaint  being  made  in  writ- 
ing, to  summon  the  person  or  party  licensed  to  keep 
such  road,  trail,  bridge,  or  ferry,  to  show  cause  why  sucli 
license  should  not  he  revoked,  and  to  decide  thereon  ac- 
cording to  the  testimony  adduced,  and  the  laws  of  this 
territory  ;  wliich  decision,  when  made,  shall  be  valid  to 
all  intents  and  purposes,  but  subject  to  appeal,  as  in 
other  cases,  to  the  district  court. 

Sec.  14.  This  act  to  take  effect  and  be  in  force 
from  and  after  its  ap[)rQval  bv  tlie  govern<n*. 

Appkovkd,  December  20th',  A.  D.  ISOl. 
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PIIOVIJJIXG  FOR    THE   TAKING  EFFECT  OF 

CRRTaTX  acts  ;  for  COXTIXUIXG  IX  FORCE  CICRTAIX 
ACTS  ;  FOR  REPEALIXG  CERTAIX  ACTS  ;  FOR  THE  AP- 
POINTMEXT  OF  A  REVISORY  COMMISSIOX.  xVXU  DEFIXTXG 
THEIR  AUTirORTTY  AXD  DUTIES  ;  AXD  MAKTXG  xiX  AP- 
PROPRIATIOX  FOR  THE  PAYMEXT  OF  THE  J'RIXTIXG  AXD 
PUBLISHING  OF  THE  (X)r)E  PROVIDED  FOR  JiV  LAV,'  ; 
AND  FOR  THE  DISTRI13UTI0X  OF  THE  STATUTES  OF 
IDAHO 
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jBe  it  enacted  by  the  Legislative  Assembly  of  the 
Territory  of  Idaho  as  follows  : 


Section    1.  Wh  en  acti<  of  Legislture  to  take  etfect 

2.  Revisory  commitiee,  authority  and  duties  of. 

3.  Ibid. 

4.  Acts  not  designated  repealed. 

4.  Private  acti  continued  in  force,  whfn. 

{').  When  commission  to  complete  dnty. 

7.  Number  to  be  printed  ;  distribution  of. 

8.  How  and  when  to  be  transmitted. 

9.  Appropriation  for  printing,  conditions  of. 
10.  Repealing  clause. 

Sectiox  1.     That  all  acts  of  the  Legislative  Assembly    When  acts 
of   the  Territory  of    Idaho,  passed  and  approved  at  the   n,ri'to'*'* 
present  session,  and  which  do  not  provide  for  the  time   ^^^^^  ^'^*'''•^• 
of  the  taking  effect  thereof,  be,  and  the  same  are  hereby 
declared  to    be   in  fnll  force   and  effect  on  and  after  12 
o'clock  (noon)  on  the  first  day  of  Jnly,  A.  1).,  1ST5,  and 
shall  be  printed  and  published  in  the  code,  as  provided 
for  at  the  present  session. 

Sec.  2.  '  That  Hon.  H.  E.  Prickett,  E.  Z.    Johnson    i^evisory 

"       .  commit  tr'e, 

and  E.  J.   Curtis  be  and  are  hereby  constituted  and  ap-  authority 
pointed  a  revisory  commission,  to  do  and  perform  the   or. 
followintj:  duties,   viz. :     Thev  shall  have  authoritv,  and 
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The  following  is  the  title  of  the  Acts  of  the  Territory  of  Idaho 
not  printed  in  this  volume,  from  18(33  to  1875  inclusive,  still 
in  force: 

18f>3-4: — FIRST     SESSION. 

To  inooi-porate  the  South  Boise  Wag'on  Road  Company. 

To  authorize  8.    A.  Woodward  and  L.  P.  Brown  to  construct  and 

maintain   a  toll  road  from   Brown's  Mountain   Honse,  in  Nez 

Perce  County,  to  Florence,  in  Idaho  county. 

1864 SECOND    SESSION. 

To  provide  for  the  transcribing  of  the  records  of  Owyhee  County, 

now  on  the  books  of  Boise  County. 
Locating  tlie  County  Seat  of  Alturas  County. 
To  change  the  name  of  Daniel  Kothkotf  to  that  of  Daniel  Roth. 

l«S05-6 THIRD     SESSION. 

To  remove  the  County  Seat  of  Oneida  County,  in  Idaho  Territory. 
To  provide  lor  the  incorporation   of  the   Territorial   Agricultural 

Society. 
For  ])erfecting  title  to  quartz  claims  in  the  County  of  Idaho. 
To  authorize  the  County  Commissioners  of  Boise  County  to   lay  and 

collect  a  special  tax.    (For  a  redemption  fund.) 
To  incorporate  Boise  City. 

Concerning  hogs  running  at  large  in  Ada  Count}. 
Legalizing  the  records  of  Alturas  and  Boise  Counties. 
To  authorize  the    County  Commissioners  of  Alturas  County  to  levy 

and  collect  a  special  tax.     (For  court  house  and  County  build- 

inj4  fund.) 
For  the  transcribing  of  the  records  of  Boise  and  Alturas  Counties. 
T.)  grant  James  II.  Slater  and  his  associates  right  for  a  water  canal  or 

ditch  in  Ada  Ounty. 
To  incorporate  the  Boise  City  C.anal  Conipany. 
To  incorporate  the  Oneida  VVagon  Road  Comijany. 
An  act  authorizing  T.  Stringham  and  others  to  build  a  Toll  Road  in 

Boise  County. 
Authorizing  Henry  (Jreathouse,  Samuel  Kelly  and  Thomas  H  String- 
ham   to    maintain   and   keep  a   Toll    Road  from    Fort  Boise  to 

Moore's  Creek. 
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To  autliorizn  Silas  Skiniior,  Peter  Donnelly  and  James  Jourdan  to 
establish  and  maintain  a  Toll  Road  from  Ruby  City,  Owyhee 
County,  I.  T.,  to  the  (3regon  line  in  Jourdan  Valley. 

To  amend  an  act  entitled  an  act  to  incorporate  the  South  Boise 
AYagon  Road  Company. 

1866-7 FOURTH     SESSION. 

To  incorporate  the  town  of  Lewiston. 

To  amend  an  act  entitled  an  act  for  the  transcribing"  of  the  records  of 
Boise  and  Alturas  Counties. 

To  create  the  otiice  ot  Tax-Collector  for  the  collection  of  revenue  in 
and  for  the  County  of  Owyhee. 

To  amend  an  act  entitled  an  act  to  incorporate  Boise  City,  in  Ada 
County. 

To  change  tbe  name  of  Silver  City  in  Boise  County  to  Banner  City. 

Relating  to  llurdy  Gurdy  Dance  Houses. 

Supplementary  to  an  act  entitled  an  act  to  authorize  the  County  Com- 
missioners of  Alturas  County  to  levy  and  collect  a  special  tax. 
(For  court  house  and  County  building  fund.) 

Locating  the  County  Seat  of  Owyhee  County. 

To  change  the  name  of  Florence  Adalaide  Washburn  to  Florence 
Adalaide  Hunt. 

1SC8  9 — FIFTH    SKSSTOX. 

To  provide  for  the  redemption  of  warrants  drawn  on  the  Treasurer 
of  Ada  County,  and  for  the  payment  ol  ail  the  (Jounty  cximmj- 
ses  of  Ada  County. 

To  amend  an  act  to  incorporate  Boise  City  in  Ada  County. 

To  amend  an  act  supplementary  to  an  act  to  authorize  the  County 
Commissioners  of  Alturas  County  to  levy  and  collect  special 
tax,  (for  court  house  and  County  building  fund.) 

To  amend  an  act  entitled  an  act  for  the  transcribing  the  records  of 
Boise  and  Alturas  Counties. 

To  regulate  the  collection  of  revenue  and  to  provide  certain  funds 
for  the  County  of  Owyliee. 

To  provide  for  the  redemption  oi  warrants  drawn  upon  the  treas- 
urer of  Boise  County,  and  for  the  payment  of  all  current  ex- 
])enses  of  Boise  County. 

To  provide  for  the  redemption  of  warrants  drawn  upon  the  Treasur- 
er of  Alturas  County,  and  for  tiie  payment  of  all  current  ex- 
penses ol  said  County. 

To  authorize  the  County  Commissioners  of  Boise  County  to  levy  a 
special  tax  for  County  purposes. 

Concerning  religious,  social,  benevolent  and  learned  associations. 

For  the  removal  of  the  County  Seat  of  Idaho  (Jounty. 

To  change  the  name  of  J.   A.  Busard  to  J.  11.  Benard, 

To  amend  an  act  to  authorize  the  County  Commissioners  of  Boise 
County  to  levy  and  collect  a  special  tax.     (Redemption  fund. 

To  change  the  name  of  Thomas  Rogers  to  Edward  Brooks. 

I'o  change  th(^  nauie  of  William  \\'alk('r  Stackpole  to  William 
Walker. 

1870-1- -SIXTH     SESSION. 

To  provide  I'or  the  disposal  of  lands  in  Boise  City. 
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To  provide  for  the  redemption  of  t]ie  outstanding  warrants,  drawn 
upon  tlie  Treasurer  of  Boise  CJoiiutj-  and  for  the  payment  of  all 
current  expenses  of  said  county. 

To  validate  the  outstanding  warrants  of  Ada  County,  drawn  upon 
the  hospital  fund  of  said  county,  and  providing  for  their  re- 
de my)  t  ion. 

To  provide  for  tlie  redemption  of  the  outstanding  warrants  drawn 
upon  the  Treasurer  of  Nez  Perce  County,  and  to  provide  for 
the  payment  of  the  County  expenses  of  said  County. 

Ttelating  to  fences  and  trespass  in  Oneida  County. 

To  yjrovide  for  the  levying  and  collecting  of  a  hospital  tax  in  Sho- 
slione  County. 

To  better  deiine  the  line  between  the  Counties  of  Owyhee  and 
Oneida. 

To  exempt  tlu3  Upper  Weiser  Valley  from  the  provisions  of  an  act 
conc(>rning  hogs  from  running  at  large  in  Ada  County. 

Authorizing  the  ('ounty  Commissioners  oi'  Oneida  County  to  levy  a 
si)ecial  tax  for  Couiit}^  purposes. 

To  amend  an  act  to  incorporate  Boise  City  in  Ada  County. 

llestricting  the  herding  of  sheep  in  the  ('ounty  of  Oneida. 

To  amend  an  act  providing  for  tlie  redemption  of  warrants  drawn 
upon  the  Treasurer  of  Alturas  County. 

To  vacate  a  ])orti(  n  of  Front  Strec^t  in  Boise  City. 

liclating  to  County  Commissioners  of  (3wyhee  County. 

To  pr()^■i<le  for  i)Hying  warrants  drav»^n  on  the  forty-live  per  cent, 
fund  of  Idaho  (bounty. 

Conceriiing  the  honajide  settler  of  Oneida  County. 

To  vacate  Idaho  Street  on  the  outskirts  of  Boise  City. 

To  authorize  the  Commissioners  of  Alturas  County  to  levy  and  col- 
lect a  special  tax  for  the  ])urciiase  of  fuel,  lights  and  stationery. 

To  provide  for  the  incorporation  of  the  Turnverien  Society  in  Boi^e 
City. 

To  dissolve  the  bonds  of  matrimony  between  May  Augusta  Chap- 
man and  (icorge  Chapman. 

To  change  the  name  of  Frances  llauber  to  Franz  Joseph  Ilauber. 

To  amend  an   act  to   incorporate   the  Oneida  Wagon  Road  Company. 

Dissolving  the  marriage  between  Joseph  H.  Misner  and  Kate  Jj. 
Misner. 

rpo  change  the  name  Aaron  Kothkoifto  Aaron  lioth. 

1872-3 SEVENTH      SESSION. 

To  proviile  for  the  disposal  of  the  land  in  the  city  oi  Lewiston. 
Prescribing   the   manner   of  levying   and    assessing   the  taxes  in  the 

counties  of  Ada,  Owyhee,  Lendii  and  Oneida, 
llelating  to   fences   and   trespasses   in   the   counties   of   Xez   Perce, 

Oneida  and  Idaho. 
To  auji'ud  an  act    to    incorporate  the  Oneida  Wagon  Tioad  Company. 
Concerning  roads  and  highways  in  Jioise  county, 
llei'i'ulating  the  salaries  and  fees   of  certain   otficers   in   tlie  county  of 

Xez  Perce. 
Supplementary  to  an   act  to  ])r.ovide  a  uniform  system  of  Tei'ritorial 

and    (bounty    revenue,    and    I'or   assessing   and    collecting   the 

same. 
To  provide  for  the  annual  transfer  of  the  money  in  the  hospital  funds 

of  Alturas  and  Shoshone  counties  to  other  funds. 
To  dissolve    the    bonds  of  matrimony  l)etw<'en  Angf>line  Parker  and 

Jlenrv  Parker. 
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To  apportion  the  school  fund  of  Boise  county. 

To  incorporate  Franklin  City  in  Oneida  County. 

To  provide  for  the  publication  of  notice  by  the  Territorial  Treasurer 
for  the  resumption  of  outstanding  Territorial  warrants,  and  to 
provide  a  contingent  fund  therefor,  and  for  the  necessary  sta- 
tionery for  his  office. 

1874-5 — EIGHTH     SESSION. 

To  repeal  certain  acts  fixing  the  salaries  and  fees  of  certain  officers  of 
Boise  County. 

Supplementary  to  an  act  to  provide  for  the  disposal  of  lands  in  Boise 
City,  Ada  county. 

To  protect  game  in  the  Territory  of  Idaho. 

To  amend  and  repeal  certain  sections  of  an  act  to  incorporate   the 

town  of  Lewiston. 
To  amend  an  act  for  the  redemption  of  outstanding  warrants  of  Al- 

turas  county. 
Authorizing  the   Board  of  Commissioners  of  Idaho  county  to  grant 

aid  in  the  construction  of  a  wagon  road  in  said  county. 
Amendatory  of  an  act  relating  to  Insurance  Companies. 
To  authorize  the  Commissioners  of  Ada  county  to  build  a  bridge  in 

said  county. 
To  amend  an  act  concerning  roads  and  highways  in  Boise  county. 
Relating  to  common  schools  in  Shoshone  county. 
To  authorize  and  empower  the   Commissioners  of  Oneida  county  to 

construct  and  repair  certain  roads  in  said  county. 
For  the  protection  of  growing  crops  in  the  county  of  Ada. 
To  restrain  the  herding  of  sheep. 

Regulating  the  salaries  and  fees  of  certain  officers  in  Alturas  county. 
In  relation  to  certain  funds  in  Owyhee  county. 
Concerning  toll  roads,  bridges  and  ferries  in  Ada  county. 
To  amend  an  act  regulating  the  fees  and  salaries  of  certain  officers  of 

Ada  county. 
To  authorize   the   Commissioners  ot  Owyhee  county  to  cause  to  be 

transcribed  and  indexed  certain  records  of  said  county. 
To  dissolve  the  marriage   between  Mary   E.  Lindner  and   Samuel 

Lindner. 
To  dissolve  the  marriage  between  Sarah  A.   Baldwin  and  James  C. 

Baldwin. 
To  amend  and  extend  an  act  concerning'  hogs  found  running  at  large 

in  Ada  county. 
To   dissolve  the  marriage  between    Ernestine  Schnabel  and  Julia 

Schnabel. 
Regulating  fees  and  salaries  of  county  officers  in  Nez  Perce  county. 
Providing  for  the  sale  of  county  property  in  Slioshone,  Xez  Perce  and 

Idaho  counties. 
To  empower  the   Assessors  of  Owyhee   county  to  collect  taxes  upon 

certain  moveable  personal  property  within  said  county. 
To  provide  for  the   purchase,  by  the  Territory,  of  the   new  compiled 

and  Revised  Code  of  Laws  of  Idaho  Territory,  and  for  the  pay- 
ment therefor. 
To   change   the  name   of  Kate   Alexander  and  make  her  the  heir  of 

Orville  P.   and  Rosanna   C.  Johnson   and   to  make  them  her 

guardians. 
To  provide  for  the   payment  of  newspapers   furnished  the  Eighth 

Session  of  the  Legislative  Asscmblv. 
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To  dissolve  the  marriage   between  Lydia  Ann  Palton  and  (ireon  C. 

Patton. 
Ttelating-  to  the   mileage   of  Sheriff  in   OwN'hee   county    in    criiniiial 

cases. 
To  dissolve  the  marriage  between  ('athrine  More  and  David  More. 
To  compensate   William  Frazer  and    B.  G.  Hooker  for  services  ren- 
dered and   expenses  incurred,  in   the  arrest  and  return  of  John 

Thomas. 
To   dissolve   the   marriage  between  L.    P.    Iligbee   and   Sophia  p]. 

Higbec. 
Defining  the  place  of  residence  of  the  District   Attorney  of  District 

number  two. 
To  change  the  name  of  Carl  Johan  Brim  Skoo  to   Charles   AYilson. 
To  provide  for  tiie  printing  of  certain  Acts. 
To  amend  an  Act  to  incorporate  Boise  City  in  Ada  county. 
To  provide  for  a  jailoi*  in  the  County  of  ()\vyhee. 
Kelating  to  the    i-ecording   of  quartz    claims  in  Owyheerand  Alturas 

counties,  and  tixing  the  fees  therefor. 


REFERENCES     AND     CORRECTIONS 

OF    ERRORS    AS    PRINTRD    IX    THIS    VOLUME. 

Page  85.  Section  28,  add  ^'when  the  suimnons  is  served  by  any  other 

person,  as  above  provided,  which  shall 
be  returned  to  the  othce  of  tlie  clerk 
froni  which  it  issued.*' 
86,  oo,  Line  2,  strike  out  the    words  '*  and    copy    of 

complaint."' 
88,  44,  2,  for^'tifty"  read  "  forty.*' 

91,  61,  0,  for  "  denied  "  read  '^  flerived." 

91,  62,  2.  for ''intrinsic  *"  read  "extrinsic." 

114,  163,  last,  for  '•  off"  rea'^'^  or." 

123,  '20-1,  9.  from  bottom  of  pa<>'e,  after  the  word 

"days,"   insert  "after  service  of  the 

amendments  upon  notice  of  five  days." 

141,  '258,  4,  for  "  removal"  read  '•  reversal." 

'249,  60,  H,  from  bottom,  for  ''time  ''  read  ^'name.*' 

354,  11,  8.  from    top    of    page,    for    •*  ten  *'    read 

"  two." 
554,  61,  24   from    top   of  i^ago.    for   "ten"    insert 

"two.** 
6dii,  12,  J),  from  bottom,  for    "some"    read '•  ex- 

treme.*' 


XTVI>EX. 


AMENDMENTS, 
to  constitution  of  United  States, 
21.  i 

ACTS, 
of  congress  in  relation  to  tlie  ter- 
ritories, 27.  j 
concerning  particular  organized  i 
territories,  39.                                j 
concerning  citizenship,  44. 
concerning  naturalization,  46.       | 
concerning  pre-emptions,  51.         I 
concerning  homesteads,  59.            j 
concerning    mineral    lands   and 
mining  resources,  65. 
ACTIONS, 
but  one  form  of  civil,  79. 
(See  Proceedinqs  in  CivilCases.) 
ARREST  AND  BAIL,  93.  98. 

in  justices'  courts,  165.166. 
ATTACHMENTS, 

l)rovisions  concerning,  103,  109. 
APPEALS, 
in  general,  179,  184. 
to  supreuje  court  from  district 

court,  184,  185. 
from    probate   court   to  district 

court.  185,  186. 
from  justices'  courts  to  district 

court,  186,  188. 
in  writs  of  review,  mandate  and 

])r()hibition,  207. 
in  criminal  cases,  431,  434. 
ARBITRATIONS, 

provisions  concerning,  218,  220. 
AFFIDAVITS, 
how    taken   and   authenticated, 
226. 
ADMINISTRATOR. 

who  may  be  appointed,  247,  248. 
(See  Prohate  Court.) 
ACCESSORY, 

who  is,  321. 
ASSAULT  AND  BATTERY, 
defined,    and    punishment    pre- 
scribed, 329. 
assault  delined  and  punishment 


ASSAULT  AND  BATTERY^, 

prescribed,  329. 
assault  with  intent   to  commit 

murdur,  rape,  etc.,  329. 
punishment  for,  329. 
assault  and  intimidation,  328. 
how  ])unished,  328. 
ABORTION, 
procuring  in  certain  cases,   328. 
how  punished,  328, 
ABDUCTION, 
of  children, 
how  punished,  330. 
ARSON, 
defined, 

how  punished,  331. 
arson  to  recover  insurance,  how 
punished,  331,  332. 
AFFRAY, 
crime    of,   and    how    punished, 
350. 
ASSEMBLY^, 
unlawful,    how    punished,    350, 
351. 
ADVERTISEMENTS, 
tearing  down  or  defacing,  how 
punished,  354. 
ATTEMPT, 
to    commit   offences,    how   pun- 
ished, 361,  362. 
ATTORNEY,  DISTRICT,  579. 
bond,  amount  of,  579. 
duties,  579,  580. 
opinion  may  be  required,  580. 
salary,  how  drawn,  580. 
fe(!S  for  services,  580,  581. 
ATTORNEYS  AND  COUNSEL- 
ORS, 582. 
who  may  become,  583. 
certifi(;ate    and   examination   of 

api)l leant,  583, 
admission,  583. 
district  court  may  admit,  583. 
attorneys   of  other  States,  583, 

584. 
roll  of  attorneys,  584. 
practising    without    admission, 
penalty  for,  584. 


2 


IKBEX, 


ATTORXEYS  AND  COUNSEL- 
OUS, 

antliority  of,  584. 

change  of  attornov,  liow  made. 

584. 
change  of  must  be   in   writing, 

584: 
deatli   of,    api)ointment    of    an- 
other, 584. 
may  be  removed   or   suspended 

by  the  court,  584,  585. 
correction  of  record  to  be  trans- 
mitted to    tlie   supreme  court, 

585. 
proceedings     to     remove,    how 

taken,  585. 
accusation  to  be  in  writing,  and 

what  to  contain,  585. 
to  appear  and   answer,  time  of 

service,  585. 
must  appear  and  answer,  585. 
answer,  what  to  contain,  585. 
ol^jcction,  how  made,  585. 
objection    not    sustained,    must 

answer  fortliwith,  586. 
how  to  proceed,  586. 
reference,  586. 

judgment  upon  conviction,  586. 
repealing  all  prior  acts,  586. 
ACCOUNT    AND     INTEREST, 

646. 
ANIMALS, 
protection  of.  715. 
sale     of      unwholesome     food, 

prohibted,  715. 
cruelty  to  animals,  penalty  for, 

715.* 
tines,  how  approfiriated.  716. 
when  act  to  take  efiect,  716. 
ADA  COUNTY, 

boundary  of.  724.  725. 
ALTUKAfe  COUNTY, 

boundiiry  of,  728. 
ADA.   BOISE,   IDAHO    COUN- 
TIES, 
boundary  line  between,  733. 
ACTIONS, 
possessory,  on  public  lands,  751, 

752,  753. 
ACTIONS  BY  COUNTIES,  754. 
A(iKICULTURE    AND   MANU- 
FACTURES, 
act  to  encourage  same.  829.  830. 

B. 

Bl'RGLARY. 

what  is.  and  how  punished,  332. 
possessing  instruments  of,  how 
punished,  354. 


BRIBERY, 

crime    of,    and   how    punished, 

343. 
attempt   to   commit,   how  pun- 
islied,  343,  344. 
BIGAMY, 

crime  of,  and  how  punished,  352, 
353. 
BAIL, 

how    given    in    criminal    cases, 
434,  441. 
BONDS,  DUE  BILLS, 
relating  to,  648. 
negotiable  instruments.  648. 
j      assignable  by  endorseuient,  648. 
I      assignee    may   maintain    action 
thereon.  649. 
lijibility  of  assignor,  649. 
want  of  consideration,   suit  by 

assignee,  649,  650. 
fraud,    circumvention,    may   be 

pleaded,  650. 
tender  of  chattels,  where  to  be 
made,  650. 
I      legal  tender   of  chattels   to   dis- 
cliarge  liability  of  obliaor,  650, 
!  651. 

BILLS    OF    EXCHANGE    AND 
I         PROMISSORY  NOTES,  652. 
BONDS,  TERRITORIAL,  ^m. 
treasurer,  duties  of,  656,  657. 
bond,  form  of,  657,  658. 
secretary,  duty  of.  658. 
govei-nor,  duty  of,  658. 
treasin-er  and  controller  to  keei> 

record,  658. 
preservation    and    surrender  of, 

658,  659. 
old   bonds   is-sued  under  former 

act.  659. 
territorial    treasurer   to   negoti- 
ate, 659. 
proposals  to  be  opened,  659. 
when  l)id  or  bids  accepted.  659. 
Imnds  to   be  <lelivered,  659,  660. 
interest,  payment  of,  660. 
nu)nies  to  be  set  avjart  for  inter- 
est, 660. 
former  acts  repealed,  660. 
expense  of  new  bonds,  amount 

allowed.  660. 
notice    to   bond-holders, 
how  given,  660,  661. 
BOUNDARIES, 

of  Idaho  Territory,  718. 
BEAR  LAKE  COUNTY, 
boundaries  of,  720^  722. 
BOISE  COUNTY, 
boundaries  of,  723. 
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825. 


and 


BONDS, 

official,  807. 

(See  Oificial  BoinlSy 
BLANKS, 

printing'  of  for   Territorv, 
826. 
BRANDS  AND  MARKS. 

act,  relating-  to,  839,  840. 
BRIDGES,     ferries,     roads 

trails,  8o6. 

in  relation  to  the  construction 
of,  856,  860. 

tax  on  for  school  purposes,  861, 
862. 

lo  take  out  license,  where,  862, 
«68. 

sui)plenientary  act  in  relation  to 
the  construction  of  toll  bridg- 
es, ferries,  roaUs  and  trails, 
868,  864. 


C, 


(X)NSTITUTrON  OF  T IT E  UNI- 
TED STATES,  7. 
amendments  to,  21. 
CITIZENSHIP,  44. 
CIVIL  ACTIONS,  79. 
how  commenced,  83. 
CLAIM    AND    DELIVERY    OF 
PERSONAL  PROPERTY, 
98,  101. 
CONTINUANCE, 

in  civil  actions,  114. 
COMPROMISE, 

otfer  of.  defendant  to,  189. 
COSTS, 

provisions  concerning,    195,  199. 
CERTIORARI, 

writ  of,  201,  203. 
CONFESSION  OF  JUDGMENT, 
how  made  and  enterefl,  207,  208. 
CONTROVERSY, 

without  action,  how  submitted, 
208. 
CONTEMPTS, 

what  are  and  how  punished,  215, 
218. 
CRIMES  AND  PUNISHMENTS, 
accessory  in  crime,  321. 
who  may  be  a  witness  in  crimi- 
nal cases,  321,  322. 
offences  against   the   persons  of 

the  individuals,  322,  331. 
offences  against  habitations  and 

other  buildings,  331,  332. 
offences   against    propcrtv,   332, 

337. 
forgerv  and  counterfeiting,  337, 
342.  * 


CRIMES  AND  PUNISHMENTS, 

crimes  and  offences  against  pub- 
lic justice.  342,  350. 
offences  against  the  public  peace 

and  tranquility,  350,  352. 
offences  against  public  morality, 

health  and  police,  352,  355. 
off'ences    committed    by   cheats, 
swindlers    and   other   fraudu- 
lent persons,  355,  357. 
fraudulent    and   malicious   mis- 
chiefs, 357,  359. 
miscellaneous  off'ences,  359,  360. 
general  provisions,  360,  262. 
crime    against    nature    defined, 
and  how  punished,  328. 
COUNTERFEITING, 
crime  of   and   punishment    for. 
338    342 
COMPROMISING    OFFENCES, 
prohibited  and  punishment  for, 

347,  348. 
compromise     of     off'ences,    463, 
464. 
CONSPIRACY, 
to  commit  an  offence,  how^  pun- 
ished, 348. 
CAMPMEETING, 
selling  liquor  at,  how  punished. 
351. 
COMMON  LAAV, 
off'ences  at,  recognized  and  how 
punished,  360. 
CRIMINAL  PRACTICE,  361, 
(vSee    Proceediugs   at,    Criminal 
Cases.) 
CHALLENGES, 
to  jurors  in  criminal  cases,  410, 
413. 
CORPORATIONS,  618. 

how     proceeded    ag"aiust    crim- 
inally, 450,  451. 
for  wliat  purposes,  619. 
formation  of,  619. 
what  certificate  proves,  619. 
its  powers,  620. 
trustees,  election  of,  620. 
election  of,  when  valid,  620,  621. 
majority  of  board  rules,  621. 
meeting  of  trustees,  how  called, 

621. 
stock  transferred,  how,  621, 
assessments  levied,  collection  of, 

621,  622. 
trustees  to  represent  stock,  622. 
stock  may  be  pledged,  622. 
dividends,   fictitious   forbidden, 

622, 
capital  stock,  622. 
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CORPORATIONS, 

liability  of,  trustees,  622. 

not  to    issue    notes    as   money, 
622,  623. 

stock-holders,  liability  of  indi- 
vidually, 623. 

holder  of  collateral  not  person- 
ally liable,  623. 

books   of  to  be   open  to  inspec- 
tion, 623,  624. 

violation  of  tliis  act,  penaltvfor, 
624,  625. 

meeting  to  increase  stock  to  be 
filed  in  certain  offices,  625. 

dissolution,   powers  of  trustees 
upon.  625,  626. 

proceedings  to  effect,  626. 

when   no   officer   to   preside    at 
meetings,  how  to  proceed,  626. 

officers  may  be  elected  and  other 
business  transacted,  626. 
COUNTY  COMMISSIONERS, 

shall  be  electors,  521. 

special  elections,  521. 

oath,  521. 

duties  to  begin,  521. 

regular    and     special     sessions, 
521,  522. 

clerks,  duties  of,  522. 

compensation  of  clerk,  522. 

leaves  of  absence,  522,  523. 

public  buildings,  523. 

tax-payers  may  petition  for  new 
buildings,  523. 

canvassers  of  votes,  524. 

board  of  equalization,  524,  525. 

special  duties  of  commissioners, 
525. 

to  approve  bonds,  525,  526. 

power  of  boards,  526,  527. 

canvassers  and  boards  of  equali- 
zation. 527,  528. 

bills  of  particulars  to  be  render- 
ed, 528. 

tax-payers   may    oppose    allow- 
ance of  bills,  528. 

appeals  may  be  taken,  when  and 
how,  529.' 

effect  of  appeal,  transcript,  529. 

vacancy  in   precinct  offices,  529, 
530.  ' 

pay  of  commissioners  and  oath, 
530. 
CORONER,  566,  567. 

to  be  elected,  567. 

when  coroner   to  act   as   sheriff 
567. 

as    sheriff,    dnlies,   powers   and 
fees  of.  567. 


CORONER, 

coroner's  jury  when  to  be  sum- 
moned, 567. 

penalty    for    failing  to   appear, 
567.' 

jury  what  to  enquire   into,  567. 

witnesses  to  be   summoned,  567, 
568. 

n(  n-attendance,  punishment  for, 
568. 

verdict  and  certificate,  568. 

testimony    to    be     written    and 
filed,  568. 

inquisition  to  be  delivered,  568. 

wiien  to  issue  warrant  of  arrest, 
568. 

w^arrant,  form  of,  568. 

served  as  other  warrants,  569. 

time  to  deliver  property  found 
to  treasurer,  569. 

treasurer,  duties  of,  569. 

when  money  paid  to  representa- 
tives, 569. 

statement  to  commissioners,  569. 

justice  to  act  as   coroner,  when, 
569. 

fees  of,  justice,  569 

burial  of  deceased.  569,  570. 

fees  of  coroner,  570. 
CONSTABLE,  570. 

to  be  elected,  770. 

bond  of,  570. 

duties  and  powers  of,  570. 

law  relating  to  sheriff's  to  govern, 
570. 

failing  to    return    process,    770, 
571. 

neglect  to  lev}',   liability   there- 
for, 571. 

failing   to   pay  over  money,  571. 

liable  on   bond  for  official  acts. 
571. 

conservators  of  the  peace,  571. 

penalty  for  misconduct.  571. 

not  to  practice  as  attorneys,  571. 

fees  of,  571,  572. 
CIVIL  ACTIONS, 

time    of    commencing    defined, 
587. 

(See  Limitation  of  Actions.) 
CONVEYANCES,  595. 

conveyance  by  deed,  596. 

husband   and  wife,  deed  of,  596. 

married    woman    may    execute 
deed,  how,  596- 

conveyance  acknowledged,  597. 

acknowledgment  by  whom.  597. 

acknowledgment     endorsed    on 
conveyance,  597. 
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COXVEYANCES, 

partv  to  bo  known   or    provdl. 

597. 
certificate,    wliat     to     r-ontain, 

597. 
form  ^>f,  598. 
whoa  proved,  598. 
execution,  proof  of,  598. 
witness  to  be  personally  known, 

598. 
identity   must  be    established, 

598. 
proof  of  execution,  certiticate. 

598,  599. 
snbscribin^r  witnesses,  599. 
condition    of    granting"   certifi- 
cate. 599. 
witness    to     prove    execution, 

subp{ena  for,  599. 
conij)ellini>'   attendance  of   wit- 
ness, 599,  600. 
l)rool'  of  execution  ninv  ])e  re- 
corded, 600. 
by  married  women,  600. 
acknowledgment     taken    by 

whom,  600. 
cerliticate  of  acknowledgment 

of  married    womsin,   600,  601. 
conveyance  \\\\\>i  be   recorded, 

601." 
record  a  notice,  601. 
])o\vcrs    of  attorney   acknowl- 

edg«Ml  and  I'ecorded,  601. 
revocation  to  V)e   recorded,  601. 
instruments  acknowledged,  ami 

r<'corded  to   be  evidence,  601. 
lost  transcript  of   record   used 

in  evidence,  602. 
may  be  rebut  ted,  602. 
whcn.])roof  taken  upon  oath  of 
incompiitent  witness,  602. 
estate   acquired   subsequent  to 

conveyance  thereof,  inures  to 

benctir  of  grantee,  602, 
l)ers()n   out   of  possession  may 

convey,  602. 
real  estate  defined,  602. 
conveyance  defined.  602. 
.     satisfaction    of    mortgage,   602, 

608. 
enti-y  of  satisfaction  uj)on   cer- 

tifi(;ate  presented,  608. 
ceitificat(^  of  satisfaction  to  be 

recorded,  608. 
mortgagee;  liable  for  refusing  to 

give  cei-titicate,  608. 
conveyances   heretofore   made, 

608.* 
convevancei  not  affected  by  this 


cr)XVKV.\x;:E=>, 

act,  ^S^)\\. 
tc'uaiicy  in  cotnni  )n,  6  )3 
hi3ir>.    ct(r.,    not    necessary,  603, 

601. 
in    remainder,    heirs    or    issue 

construed.  601. 
future    estate,     how    defeated, 

604. 
contingent  remainder,  604. 
no   attornment   necessary,  604. 
attornment   to    stranger    void, 

604. 
liability  of  heirs  on  covenant  of 

title,' 604. 
''gram,"  "bargain"  and  "sell" 

construed,  604,  605. 
instrument  heretofore  recorded 
imi>art  notice,  605. 
(See    Frdndalent    Concey- 
anee),   606. 
CHATTEL  MOlJTdAGES,  661. 
COM:\iIS.SIONEIIS  OE DEEDS, 
674. 
powers  of,  674. 
oath  of  otli(;e,  674,  675. 
secretary,  duties  of.  675. 
fees  of  secretary,  675. 
COMMON  EA\V, 

adot)tion  of,  676. 
CAXV^VSS, 
of  votes,  688. 

(See  Elections,  General,) 
CRUELTY  TO  ANIMALS,  715. 
COUNTIES    MAY    SUE    AND 

r>E  SUED,  754,  755. 
CHILDREN, 
under  certain  age  entering  sal- 
oons, prohibited,  760. 
CREDITORS. 

protection  of,  767. 
CONSTABLES, 

act  defining   duties  of,  787,  788. 
CLERK  OF  DISTRICT  COURT 

fees  of,  791,  792. 
CONTROLLER      OF      TERRI- 
TORY, 
duties  and  salary  of,  797,  802. 
CONTRACTS, 
specific;    i)erformance     of,    802, 
808 
COMMON  JAILS, 
and   the  prisoners  therein,  804, 
806. 
CLEIHv  OF  SUPREME  COURT 
prescribinir  his  duties,  820,  821. 
COUNTY  OFFICERS, 

deputieSj  appointment   of,  822. 
CAPITAL  OF  lDAIIO,867,  868 
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CODE, 

wlion  to  take  eil't'cl. 

act  ill   rel.it.iou  lliorv':;).  Si  J,  870. 
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DECLARxVTFON      OF      IXDE- 

PEXDEXCE,  1. 
DEPOSIT  IX  COURT, 

Avhen  mav  be  ordered.  111. 
DEPOSITiOXS. 

iiow^  taken  iti  this  territorv,  225. 

228. 
how  taken  out  of  this  territorv. 

228,  229. 
liow   taken    in    criminal    cases, 
444,  447. 
DPiUXKEXXESS. 
no  excuse   for   crime,  except  in 
certain  cases.  320. 
DUEL  IX  (r, 
where  homicide  occurs  in  niur- 

dur,  326. 
officer  not  preveutinfr,ho\v  pu]i- 

ished,  351. 
persons  concerned   in,  disfi'an- 

chised.  326. 
persons   implicated   in    to   «iive 
evidence,  326,  327. 
DEADLY  AVEAPOXS. 

drawiniJ"  of  proliibited,  punish- 
ment for,  327. 
carryinij:  with  intent  to  assault, 
how  punislied,  351. 
DOG  STEALLXG, 

petit    hircenv.    liow    ])unished, 
333. 
DIVORCES,  630. 
district  court  to  liave  jurisdic- 
tion, 639. 
residence  of  applicant,  639. 
tjrounds  for  a  divorce.  639,  640. 
for  imi)otence,  640. 
children,  legitimacy  of.  640. 
supi^ort   of    wife   and    children 
pending  suit  a)id  afterwards, 
640. 
parties  may  testifv.  640.  941. 
DUE  BILLS,  bonds,  etc.,  648. 
DEALING    IX    CERTAIN    SE- 
CURITIES. OFFICERS,  667. 
DEEDS. 

commissioners  of.  674. 
DIST H 1 QT  ATTO RX E YS, 
aci  detining"  duties,  710. 
districts  defined.  710. 
who  elected,  71 1. 
repealin^i'  act,  711. 
DEBTORS,  IXSOLVEXT.  767. 


EXCEPTIOXS, 

delined  and  how  taken,  122.  124. 
EXECUTIONS, 

provisions  concei-nin*^-,  131,  142. 
,  proceedings  supplementarv  to, 
I  142,  143^ 

lEYIDEXCE, 

wiiat  courts  will  assume  to  be 
true,  220,  221. 
EXECUTORS, 

who    mav    be    ap})ointed.    245, 
246. 

(See  Pr()h((fe  ConrL) 
EXTORTIOX. 

how  i)unished,  330.  331. 
EMBEZZLEMEXT, 

bv  })ul)lic   officers,  how  punish- 

'ed,  334,  335. 
by  clerks  and  others.  326,  327. 
EMBRACERY, 

crime  of,  iiow  punislied.  348. 
EXCHAXGE, 
bills  of,  652. 

ELECTIOXS.  GEXER  AL.  683. 

persons  entitled  to  vote.  684. 

dis(]ualitied,  684. 

general,  elections,  tiiue  of. 

tdigibility  to  office,  684. 

comiuissioners,     dutv    of, 
685. 

judges,  clerks,  duties  of,  685. 

notice  of  election,    how    given. 
685. 

sheritf,  duty  of,  i]d>i^,  iS?>'ct. 

judges,  clerks.  t(   take  oath.  686. 

iu)w  administered,  \d>^i]. 

poll  open,  hov.'  long.  686. 

poll  list,  686. 

[)oll  books,  686. 

voting",  manner  of,  686. 

name  of  elector.  686.  687. 

when  elector  may  vote,  687, 

votes  challeno-ed,  687. 

l)allot-box.  {^^1.  688. 

adjournments,  688. 

box  to  be  sealed,  lo?^?'. 

not  to  be  opened, 688. 

canvassing  votes,  688. 

poll  lists,  correction  of.  688.  689. 

]>erging  list,  689. 

clerks,  certiticates  of,  689. 

judges,  duties  of.  689.  690. 

breaking  seal  of  noil  book,  pen- 
alty for,  690. 

commissioners  to  be  canvassers, 
690.  691. 

reUii'iis,  canvassing  same,  691. 


G84. 
684, 
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ELECTfOXS,  (iKXELJAL, 

to  be  rorw.u-.l.^i  to  .^.'cr.'lai-y  ol 

territor}',  f)'Jl. 

resiyiiatioii,  vacanci('.«.  691.  692. 

join  I  rei)r(NS(niiativ(',  692.  j 

liow  canvassed,  692. 

Jud^zes    and    clerks,   compensa- 
tion of,  692. 

violation   of    act,    penaltv    foi", 
699. 

term    of    office,    wlien    Leg'ins, 
69;1 

who  and  when  deemed  elected,  ' 
698. 

al)bi-eviations,  misspojlin^*,  698. 

contesting  election,    manner  of, 
694. 

])rol)iite  conrt  to  try,  698. 

construction  of  act,  698,  69-1. 

I'csionjition.s,  794. 

vacancies,  694.  \ 

sMpi)lyini4-  vacancies,  694. 

otliccrs   appointed,     when.    694, 
695. 

to  (|nalif\'.  695. 
ESTIJAYS. 

relative  to,  746,  749. 
EX(JLOSrHES, 

act  r('ii'iilaiin<4'  same.  881. 

to    j)r('vent  trespassinir   of   ani- 

ujals,  .S81,  832,  888,  884. 

F. 

FPtAXCHISE. 

usuri)ation  of.  157,  158. 
FOR(  IBEE  EXTKY. 

tl<'lined  and  proceedings  in,  209, 
214. 
FOTi(;EPtY, 

crime  of    and    punishment  for, 

FRAUDULEXT     COXVEYAX- 

CES. 
])arties   to,  how    punished.  855. 
when  void,  606. 
<|ualitication,  607. 
with  [lower  of  revocation  void. 

607. 
by  person  authorized  to  revoke 

former  <:rant,  607. 
explained,  607. 

cei'tain  interests  in  lands,  607. 
rerpii sites,  607. 
(jualitication,  607. 
of    contracts    to    lease     or   sell 

lands  608. 
courts  of  e<juit}',  608. 
powders  of,  608. 
transfers  when  void,  608. 


FlJAriU'LEXT     COX  VE  YAN- 
CEY, 
:iXi"<'!'iUi'n(s  \'.)  be  in  uri!  iuu,  603 
;-nl(^  of   pi'rs:)n;d    projx'iMy,  6u.). 
>ales  at  auction,  608. 
possession   and    delivery  neces- 
sary, 609. 
who  creditors.  609. 
agents  may  transfer,  609. 
to    hinder   or    delav   creditors. 

void,  609. 
convevances   void   as    to    heirs, 

609.' 
i-uh's  applicable,  609. 
as  to  })ui'ch!is(!rs,  609. 
terms  delined,  609,  610. 
FxVLSE   liEPRESEXTATIOXS, 
obtaining  credit. how  punished, 
355. 
FALSE  PRETEXSES, 

obtaining     pi'opeiMy    b}',     how 
punisiied,  "iM). 
FIIAUDULEXTEY      SELLIXG 
LAXD, 
how  punished,  856. 
FALSE  WEIGHTS  AXDMEAS- 
UPtES, 
l)unishm(^nt  for  using,  356. 
FPtAlDF  I.ENTLY    RE  M  ()  Y- 
[XG  PliOPERTY, 
how^  punished,  856. 
FPtAL^DULEXTLY^  COXCExVL- 
JX"(f  OR  DlSPOSIXfr  OF 
PROPERTY, 
))unishment  for,  856.  857. 
FRAUDULEXT     AXl)     MALI- 
CIOUS MISCHIEF, 
crinie   of,   and    how   punished, 
857,  859. 
FIXES, 
imjjrisonmentone  day  for  every 
two  dollars  if  not  paid,  860. 
FELONY, 

Avhat  is,  364. 
FUGITIVES    FROM  JUSTICE, 

how  a])prehended,  462,  468. 
FIXES    AXI)    FORFEFTUP.ES, 

how^  applied,  464. 
FISH, 

protection  of,  671. 
obstructions  declared  nuisance, 

671. 
l)enalty  for  obstructing,  671. 
using  giant  powder,  penaltv  for, 

671. 
justices  of  the  peace,  duti(!S  of, 

671,  672. 
f?ilse   return    hv  olliccM'.  ])enaltv 
for,  672. 
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FISH, 

lines,  disposition  of.  672. 
act  qualified.  672. 
act      reji'iilatini^    tlio     calchiuii' 
of  in  Oneida  and  Bear  Lake 
counties,  673. 
wlien  unlawful,  673. 
for  violation  of  act,  673. 
lines    collected,    how   disposed, 
673. 
rOllEST  TREES, 
culture  of,  712. 

exemption   from   taxation.  712. 
when  to  take  elfect,  712. 
FEES, 

of  county  officers,  790,  796. 
FRANCHISES, 

act  concerning.  835,  836. 
FERRIES, 

roads,  trails  and  bridges,  act  in 
in  relation  to  the  coiiJ^truction 
of,  856,  860. 

G. 

GUARDIANS, 

when  pr<)l)ate  jud^je  may  ap- 
point, 308. 

powders  and  duties  of,  311. 

removal  and  resignation  of,  315. 
GAME, 

protection  of  639. 

killing  of  prohibited,  wdien,  669. 

not  to  sell  game,  when,  639,  670. 

])enalty  for  violatin<i  act,  670. 

lines,  liow^  ai)plied.  670. 
GOVERNOR, 

to     appoint    commissioners    of 
deeds,  674. 
GRAND  AND  PETIT  JURORS, 

704. 

(See  Juror.'^.) 
GROWTH  AND  CULTURE  OF 

FOREST  TREES,  712. 
GAME,  WILD. 

act  relatino;  to,  841,  842. 
GOATS,  SlIEEP, 

act  to  ])rotect  against  dogs,  843. 

R. 

HOMESTEADS, 

acts  of  Congress,  59. 
HOMICIDE, 

justitiabh',  defined,  324,  325. 
lUGHWAY, 

obstruct ii)g,  how  punished,  353. 
HABEAS  CORPUS, 

wiio  may  ])rosecute,  468. 

how  ai)i)lied  for,  468. 

who  may  grant,  468. 

what  writ  to  contain,  469. 


HABEAS  CORPUS, 

w  hen  court  may  tlischarge  the 
l>art\'.  470. 

when  party  to  be  remanded, 
471. 

habeas  corpus  for  the  purpose 
ot  giving  bail,  472. 

may  be  executed  on  Sunday, 
473. 

penalty  for  refusing  habeas  cor- 
pus, 474. 

HOMESTEAD, 

exemption  of.  627. 

when  homestead  is  not  exeniot, 

628. 
when  execution  issued   against 

Ijartv     claiming     homestead, 

628,  *629. 
rights  of  surviving  husband  or 

wife,  629. 

HUSBAND  AND   WIFE,  634. 
separate    property  of  each, 635. 
common  })ro[)erty  of  each  to  be 
recorded,  635. 
recorded     in     other     counties, 

w)ien,  635. 
tiling  inventory  to    be    notice, 

635. 
husband  to  manage  and  control 

property,  635. 
sale  deemed  a  gift,  when, 
mismanagement,    trustee   to  be 

ap{)ointed,  635,  636. 
husband     to     control    common 

l)roj)erty,  633. 
dower  and  tenant   by    courtesy 

abolished,  633. 
distribution      of     ])roperty    on 

death  of  either  party,  633, 
divorce,  proi)erty,    distribution 

of,  636,  637. 
sei)arate  ])roperty  not  liable  for 

debts  of  other," 637. 
this   act   to   govern,  excei)tion. 

637. 
njarriage     contracts     to    l)e    in 

writing,  637. 
must  be  recorded,  637. 
record  a  notice.  637. 
not  valid  until  recorded,  637, 
marriage  contract  of  minor.  637. 
may  be  altered,  637,  638. 
limits  of  mai-riage  contract,  638. 

H IG  H W A YS,  T B  AI LS  A  N  I) 
PUBLIC  THOROUGH- 
FARES, 677. 

HISTORIC      SOCIETIES,     76L 

763. 
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IXDEPEXDEXCK,  DECLARA- 
TION OF,  1. 

INJUNCTIONS, 

provisious  concerning',  101,  102. 
ISSUES, 

manner     of    their   dis[)osltion, 
113,  114. 
IMPRISONMENT,  FALSE, 

wliat  is  and  how  pnnislied,  329. 
INCEST, 

crime  of  and  how  punished.  353. 
INTENT, 

to  injure,  what  is,  361. 
INDICTMENT, 

how  found   and    form    of,   398, 
399. 
INSANE  PEKSONS, 

cannot  commit  crime,  447. 
INTEREST    AND    ACCOUNT, 

646. 
IDAMO  (K)rNTY, 

l)oundaries  of.  730,  731,  732. 
INDIANS, 
to  prevent   the   sale   of   anient 
spirits,    11  re-arms   or    amuni- 
tion  to.  740. 
IXSOLVEXT  DEHTOPtS,  767      i 
may  be  dischar<>ed,  liow,  768.      | 
])etltion,  what  to  state,  768.  \ 

s(;hedule,  wiitit   to  (tontain,  768. 
oath  of  petitioner,  768,  769.  | 

order  and   certificate  of  judge,  j 
769.  I 

])roperty  to  sot  aside,  what.  769.  i 
l)ooks,  pai)ers   to   be  de[)()sited 

with  ch;rk,  709,  770. 
notice  to  issu(^  770. 
stay  of  [)roce(H]in<^'s,  exceptions, 

770. 
assij^jnees   to  h(;  ai)pointed.  770. 
assig-nees  to   (h;i)osit  statement 

with  clerk,  770,  771. 
bond  of  assignees,  771. 
jxdition  to  sell  pro})erty.  771. 
assignees  to    diO|)osit  funds  771. 
suits  ])ri()r   to  surrender,  to  be 

transf(U're(l,  771. 
dividends    to    be   de(4ared,  771. 
duty  of  assion<!(»s,  772. 
funds  on  hand,  motion  to  ascer- 
tain, 772. 
refusing    to     render    accounts, 

772. 
duty  of  court,  772. 
when  creditors  refuse  to  attend 

meeting,  772. 
pay  of  assignees,  772,  773. 


INSOLVENT   DEBTORS, 

when    opposition  by  crcMpitors, 

coui't  to  hear  proofs,  773. 

fraud,  rights   of  (creditors,  773. 

verdict  of  jurv  for  fraud,  effect 
of,  773. 

in  case  no  fraud,  773,  774. 

when  guiltv  of  fraud,  penaltv 
for,  774. 

discretionary  powers  of  judge, 
774. 

concealing  property,  774. 

fraudulent  conveyance,  effect 
ol,  774,  775. 

who  denied  benefits,  when,  775. 

false  schedule,  effect  of,  775. 

application  to  be  made  in  per- 
son, 775. 

property  after  surrender  ex- 
empt from  seizure  in  hands 
of  assignees.  775. 

attorney  for  absent  creditors, 
776. 

wheiT  no  property  to  surren- 
der, 776. 

when  not  su(Ii(;ient  to  pay  debts, 
pro(;eedings  on,  776. 

])ro})erty  in  schedule  to  be  de- 
livered to  assignee,  776. 

account  of  assignees  to  be  veri- 
fied by  oath,  776,  777. 
IMPiUSONMEXT, 

l)erfons  under  s(uiten(;e  of,  784, 
785. 

contract  for  keei)ing  786. 

to  whom  prisoners  delivered, 
786. 

to  be  transferred,  786,  787. 
INSURANCE  COMPANIES, 
act  relating  to,  846. 

fire     insurance     act    repealed, 
817. 
INDIGENT  SICK, 

act  m  relation  to  same,  852, 
853. 

supplementary  act  for  mainten- 
ance of  indigent  sick,  854, 
855. 

J. 

JUDGMENT, 

definition  of,  111. 

how  ent(U'ed  in  civil  cases.  111, 

112. 
upon    failure    to    answer,    112, 

113. 
how  and    when    to   br'  enl<>red, 

128,  129,  130. 
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JUHY, 

trial   by   in  civil  cases,  115,  118. 

verdict   of   in   civil   cases,    118, 
119. 

trial   by,  how   waived,  119,  120. 

lorniation  of,  in   criminal  cases, 
408. 
JUSTICES'  COURT, 

practice    and     proceedings    in, 
158,  178. 

place  of  trial   of  actions  in.  159, 
161. 

manner  of  commencing  actions 
in,  161,  163. 

pleadings  in,  163, 165. 

arrest  and  bail,  165,  166. 

attachment,  166,  167. 

claim    and    delivery  of  personal 
proper!}',  167. 

j  n  d  gmen t  b y  d e fa  u  U ,  168. 

lime  of  triai  and  postponement, 
168,  170. 

trials,  conduct  of,  170,  171. 

judgments    other    than    bv   de- 
fault, 170,  172. 

how  may  be  leined,  173. 

executions,  173,  174. 

contempts,  175. 

docket  of  justice  what    to   con- 
tain, 175,  177. 

general  provisions,  177,  178. 

appeals  to    district   court,    186, 
187,  188. 

jurisdiction   for  criminal  cases, 
453,  458. 
JOINT  DEBTORS, 

proceedings  against,  188,  189. 
JUDGE  At  CHAMBERS, 

206. 
JUDGMENTS, 

purchasing  by  a  justice  or  con- 
stable   prohibited     and    iiow 
punished,  349. 
JURY,  GRAND, 

formation  of,  their  powers  and 
duties,  389,  395. 
JURORS,GRAND  AND  PETIT. 
704. 

Avho  liable  for  duty,  704. 

persons  exempt,  705. 

commissioners   to   select,    how, 
705. 

jury  list,  when  made,  705. 

persons   qualified    selected,  705. 

clerk  of  district  court,  duties  of, 
705. 

clerk,  sheriff  and    other   officer 
to  draw  jury,  705. 

issuiuii-  venii-e  for,  time  of.   706. 


,11  rtORS,GIiANI)  AND  PETFT, 

notice  given,  how,  706. 

who  shall  summon,  706. 

negle(tt   to   attend,    penalty  for, 
706. 

grand    jurors,    number   of  per- 
sons, 706. 

in  case  of  deficiency,  706. 

other  persons  summoned,  706. 

objections     to     competencv    of 
grand  juror,  706,  707. 

may  appoint  clerk,  707. 

not  to  disclose  proceedings,  707. 

need   not  slate  how  voted,  707. 

grand    jurors     may     testifv    in 
court,  707, 

petit   iurors   to   be    summoned, 
when,  707,  708. 

jurors  to  be  returned  bv  officer, 
708. 

must  be  qualified,  708. 

irregularity    in    drawing,    pro- 
ceedings on,  708. 

jurv  mav  view  premises,  when. 
708. 

neglect  of  dutv  bv  officers,  pen- 
alty for,  708.* 

neglect     of     dutv    bv     district 
court,  line,  708,' 709.' 

failing  to    summon  grand  jury, 
duties  of  judge,  709. 

pay  of  jurors,  709. 

clerk  to  pav  jurv,  how%  709. 
JUSTICES  OE  THE   PEACE, 

fees  of  793. 
JAILS,  COMMON, 

and  their  prisoners  therein,  804, 
805,  806. 

K- 

KIDNAPPING, 

crime  of  and  how  punislied,  329, 

330. 

L 

LARCENY,  GRAND, 

what  is  and  how  punished.  332. 

larceny,  i)etit,  what  is  and  how 
punished,  332. 

conversion  bv  bailee  is  larcenv, 
337. 

stealing   bv   lodger    is   larcenv^ 
337. 
LETTERS, 

sending   threatening,  how  jmn- 
ished,  349, 

opening  sealed  left(;rs  of  anoth- 
er, how  i)unished,  349,  350. 
LfcBEL, 

crime  of  and  how  punished,  352. 


LA'Di:^'. 
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LICEXSE, 

vending  goods  without,  iiow 
punishetl,  860. 

LIMITATIOX    OF    CUIMINAL 

ACTIONS     377. 
LIMITATIONS  OF  CIVIL  AC- 
TIONS, 587. 

comtiienceiiient  of,  588. 

where  cause  of  action  lias  ac- 
crued, 588. 

suits  bv  the  people  of  real  prop- 
erty/588. 

when  actions  may  be  maintain- 
ed, 588. 

for  title  to  real  property,  rents 
or  r)rotits,  588. 

presumptions  in  favOr  of  a  ]ier- 
sou  establisiiing  a  legal  title,  589. 

presumption  of  adverse  holding, 
589. 

of  atlverse    possession,  etc.,  589. 

adverse  possession  bv  occupa- 
tion, 589,  590. 

adverse  possession  of  title  not 
under  written  instrument, 
590. 

])ossession  of  tenant,  possession 
of  landlord,  590. 

<les(,'ent  or  cast  not  to  impair 
right,  590. 

l)ersons  under  legal  disability 
excepted,  590. 

time  during  which  said  disabil- 
ity shall  continue,  590. 

limitation  foi'  recovei-y  of  real 
property,  590,  591. 

mutual  account,  action  to  re- 
cover, 591. 

for  relief  not  ])rovided  for,  591, 

limitations  of  act  not  to  ap})ly 
to  territory,  591,  592. 

action,  when  deemed  commen- 
ced, 592. 

party  out  of  territory,  592. 

disabilities  of  plaintill',  592. 
death    of    party,    entitled   to 
sue  before  time  of  limitations 
exi)ii'es,  592. 
''    alien, subject  of  hostile  countrv, 
592. 

time  of  limitation  when  a  judg- 
ment reversed,  593. 

action  staid   by  injunction,  593. 

disability  must  exist,  593. 

two  or  more  disabilities,  593. 

not  to  apply  to  actions  for  pen- 
alties against  otfKters  of  cor- 
liorations,  593.  # 

acknowledgment  or, new  prom- 


LIMITATIONo  OF  CIVIL  AC- 
TIONS, 

ise    must   be    in  writing  to  be 
valid,  593. 
wdien  right  of  action  has  accrued 

593. 
instruments    executed     out    of 

territory,  593. 
limitation   laws  of  other  states 

and  territories,  594. 
contracts  made  out  of  territorv, 
591. 
LAW,  COMMON, 
adoption  of,  676. 
LANDS, 
entered  as  townsites  under  acts 
of  congress.  698. 
LEMHI  COUNTY, 

boundaries  of,  734,  735. 
LICENSES,  MISCELLANEOUS, 
736. 
duties  of  sheriff,  736,  737. 
LITEIIAKY  AND    OTHER  SO- 
CIETIES. 761,  762,  763. 
LAW   LIBUAKY,  IDAHO,   783. 
LAW  LIBIIARY,  TERRITORI- 
AL, 788.    789. 
LICENSE, 
ferries    and   toll     bridges,    862, 
863. 
LIENS, 

on  bridge,  trail  or  toll  road  for 
damages   sustained    by^  travelling 
public,  865. 


MINERAL  LANDS  AND  MIN- 
ING RESOURC^ES,  65 
MORTCiAGES, 

actions   for   th(^   foreclosure  of, 
144,  145. 
MOTIONS. 
delined,  where   and   how  made, 
192,  193. 
MANDATE, 

writ  of,  203.  205. 
MURDER, 
how  delined,   punishment    for, 
323. 
MANSLAITGIITER, 
defined  and  punishment  for,  323, 
324. 
MAYHEM. 

defined  and  how  punished,  323. 
MONUMENTS      AND     LAND- 
MARKS, 
destroving,  how  punished,  336. 
MONEY.  RAPEPt, 
not  to   be    issued,    punishment 
for,  359. 
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MrsDE:^[EAXorv. 

deli  lied,  3(31. 

MAGISTRATES, 

who  are,  379. 

in'oecediug-s  before,  374,  388. 

MECHANIC'S  LIEXS, 

holders  of,  611. 

lilino;,  recording',  time  of,  612. 

sub-coutraetor,    rights   against, 

owner    and     contractor,    612, 

613. 
what  snbject  to  lien,  613. 
intention  specitied,  613. 
expiration  of  liens,  tiiiie  of,  613, 

6M. 
wdiere  enforced,  614. 
action  not  aft'ected.  614. 
satisfaction    must    be    entered, 

614. 
for  grading-  lots,  streets,  615. 
for  cutting  timber,  61o. 
on   quartz   claims    by   sub-con- 
tractor. 61o,  616. 
lien  on  quartz    claim  bv  whom, 

616. 
ditches  included,  616. 
personal    property   subject    to, 

616,  617. 
liens  heretofore  recorded,  617. 

MArtRIAGES, 

defined,  642. 

age,  consent  of,  642,  643. 

consent,  how  manifested  and 
])roved,  643. 

voidable  for  want  of  (consent, 
643. 

incestuous  marriages  void,  when 
643. 

when  illegal  and  void,  excep- 
tions, 613. 

valid,  contracted  out  of  terri- 
tory, 643. 

requirements    of    this    act,  643, 

license,  obtaiuing,  643,  644. 

who  may  solemnize  marriage, 
duty  of  such  person,  644. 

certificate,  what  to  contain,  644. 

certiticate  and  license  to  be  tiled 
where,  644. 

declaration  of  marriage,  644, 
645. 

declaration  where  no  record, 
646. 

acknowledgment  an<l  r{^cor(l  of, 
645. 

duties  of  recorder,  645. 

jjennllv  for  violation  of  this  act. 
615.  ■ 


MONEY  OF  ACCOUNT.  GIC. 
mouev   to   be   dollar,   cent    and 

mill,  616. 
accounts    in    othcn-    money   not 

vitiated,  646. 
judg-ments,  how  computed,  646. 
interest  to  be    ten  per  cent.,  un- 
less by   other  agreement,  647. 
shall   not  exceed    two  per  cent. 

per  month,  647. 
compouna  interest  not  allowed. 

647. 
usurious  interest   paid    may  be 

r(3covered,  647. 
penalty   for   charging   usurious 
interest,  647. 
MORTGAGES,  CHATTEL,  661. 
upon  what,  how  made,  661. 
must  he  rec(  rded,  661.  662. 
must  be   complied    with,  exce])- 

tions,  662. 
redemption,  rigid  of,  662. 
may    be   attached,    proceedings 

on,  662,  663. 
mining-   claims,   right   of  mort- 
gagees, G63. 
time  allowed    to    record  in,  663. 
MEMBERS  OF   LEGISLATH  E 
ASSEMBLY, 
re-apportionment  of.  696. 
MISCELLANEOUS     LICENSE, 

736. 
:\IAJORITY, 
age  of,  749. 
MONEYS,  PUBLIC, 

protection  and  disbursement  ot\ 
756,  757. 
MAPS  OF  SURVEYED  TOWN- 
SHIPS, 758. 
MASONIC  LODGES, 

incorporation  of.  764,  766. 
MIXING,  (,)UARTZ  LODES. 

location  of,  777. 
MINES, 

summary  sale  of,  827,  828. 
MANUFACTURES, 

aii'ricultural,  toencouraii'e  same. 
^829,  830. 
MARKS  AND  BRANDS. 

a<-t  in  r(>iati{)n  to.  839,  810. 
MONCMENTS, 

act  to  ])reserve,  840,  841. 


N. 


NATURALIZATH^N,  ACk 
jNEW  TRIALS, 

I      defined,  124. 
I      how  ai)i)lied  for,  121,  128. 
in  crinunal  cases.  425,  426. 


IJS'BEX, 
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NUISAXCE, 

detiiied  and  aetioii.->  for,  145. 
NOTICES, 

how  served,  193,  191. 
NEW  TKIALS, 

in  crimiual  cases,  425,  42G. 
NEZ  PERCE  COUNTY, 

boimdaries  of,  729. 
NOTARIES  PUBLIC, 

appointment  of,  duties   defined, 
816,  819. 

0. 

OFFICE, 

usuri)ation  of,  157,  158. 
ORDERS, 

defined,   and   where  made,  192, 
193. 
OATHS        AND         AFFIRMA- 
TIONS, 

how  administered    and  form  of, 
23 1 . 
OFFICE, 

selling-  or  purcliasing-,  how  pun- 
ished, 349. 
OFFICERS, 

how  removed.  370,  374. 
OFFICER   DEALING   IN  CER- 
TAIN SECURITIES, 

act  to  prevent,  667. 
ORDNANCE     AND        ORD- 
NANCE STORES, 

under  control  of  governor,  717. 

exi)enses     for     keeping,      how 
paid,  717. 
ONEIDA  COUNTY, 

boundaries  of,  719. 
OWYHEE  COUNTY, 

bounchiries  of,  726. 
ODD  FELLOWS'  LODGES, 

incorporation  of.  764,  766. 
OFFICIAL  BONDS, 

of  officers,  807. 

to  be  approved,  808. 

not  filing,  penalty  for,  808. 

bonds  to  be  recorded,  808. 

form  of,  808. 

sureties  to  justify,  808,  809,  810. 

bond  obligatorv  on  who,  810. 

void,  when,  810,  811. 

bond,  evidence,  copy  of,  811. 

to  whom  applies,  811. 

when  sureties  remove.  8n. 

commissioners,  duty  of,  811. 

])ond   of  district  attornev,   811, 
812. 

when  office  vacated,  812. 

bondsmen      clischarg"ei1,    when, 
812. 


OFFICIAL  BOXDS, 

sureties,  to  whom  liable,  812. 

judgment  on,  812. 

sureties   paying,   how   mav   re- 
cover, 812. 

sureties,  number  of,  812. 

vacancy,appointment  to  fill,813. 

sureties  released,  when,  813. 

notice  to  be   served   on   officer, 
813. 

number  rvf  days  required,  813. 

sureties  subject  to  damages,  813. 

executors  when  held,  813. 

trustees,  bonds  of,  813,  814. 

action  on  for  territory,  814. 

recorder,  duty  of,  814. 

repealing  clause,  814. 

tile  new  bonds,  814,  815. 

bonds   of  justice   of  the   peace, 
815. 

official  bonds,   act    supplemen- 
tarv,  815. 
OFFICERS,  COUNTY, 

deputies  of,  822. 
OFFICIAL  OATHS,  823.  824. 


PRE-EMPTIONS,  51. 
PROCEEDINGS     IN     CIVIL 

CASES, 
form  of  civil   actions  and  of  the 

parties  thereto,  79. 
place  of  trial  of  civil  actions,  82. 
manner  of  commencing-  civil  ac- 
tions, 83,  86. 
pleadings   in   civil   actions,   86, 

93. 
arrest  and  bail,  93,  98. 
claim  and   delivery  of  personal 

])roperty,  98,  101. 
injunctions,  101,  102. 
attachments,  103,  109. 
receivers,  109,  110. 
de})(  sit  in  court.  111. 
trial  and  judgment,  111,  112,113. 
issues  and  the  manner  of  their 

disposition,  113,  114. 
formation  of  jury,  115,  116. 
conduct  of  the  trial,  116,  117,118. 
the  verdict,  118,  119. 
trial  by  the  court,  119,  120. 
references   and  trial  l3v  referee, 

120,  121,   122. 
exceptions,  122,  123,  124. 
new  trials,  124,  128. 
manner  of  giving-  and   entering 

judgment,  128,  130. 
execution  of  judgment  in   civil 


actions,  131,  142. 
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PROCEEDlNCiS     1  X      C  I  V  i  L 

proc(!ediii«^s  supploineiitarv  to 
tlie  execution,  142,  144. 

action  for  tlie  foreclosure  of 
nior(_ua*j;"es,  144. 

action  for  nuisance,  waste  and  i 
willful  trespass  on  real  prop- ! 
erty,  145. 

actions  to  determine  conflicting 
claims  on  real  proyjertV;,  and 
otlier  provisions  relating  to 
actions  concerning  real  estate, 
14:6,  147. 

actions  for  partition  of  real 
property,  147,  157. 

actions  for  the  usurpation  of  an 
office  or  franchise,  157,  158. 

practice  and  proceedings  injus- 
tices' courts,  159,  178. 

appeals  in  general,  178,  184. 

appeals  to  supreme  court  from 
district  court,  184,  185. 

api)ea's  to  district  court  from 
j>robate  court  in  civil  actions, 
185,  186.  I 

appeals  to  district  court  from 
justices'  court,  186,  188. 

proceedings  against  joint  debt- 
ors, 188,  189.' 

offer  of  clefendant  to  com[)ro- 
mise,  189. 

inspection  of  documents  and 
miscellaneous  provisions  as  to 
records  and  writings,  190,  192. 

of  motions,  orders,  service  of 
l)apers.  and  miscellaneous  pro- 
visions, 192,  195. 

costs,  195,  199. 

general  provisions,  199,  201. 

special  proceedings  of  a  civil 
nature,  201. 

wi-it  of  certiorari  or  review.  201. 
20:^. 

writ  of  mandate,  203,  205. 

writ  of  prohibition,  205,  206. 

rules  of  practice  and  appeals  in 
writs  of  review,  mandate  and 
pu'ohibition,  207.  i 

conf(;ssion  of  judgment  without 
action,  207,  208. 

submitting  a  controversy  with- 
out action,  208. 

forcible  entrv  and  unlaw I'ld  de- 
tainer, 209,'  214. 

of  contempts,  214,  218. 

arbitrations,  218,  220.  | 

('\idence,  220. 

witnesses.  221.  222. 


nu )CEEr)iN(; b    in    c i v i l 

(^^AISES,     . 

manner  of  c()m{)elling  attend- 
ance of  witnesses  and  their 
riirhts  and  duties,  223,  225. 

of  affidavits,  226, 

depositions  taken  in  this  terri- 
tory, 226,  227. 

out  of  this  territory,  228,  229. 

proceedings  to  per])etuate  testi- 
mony, 229,  230. 

administration  of  oath  and  af- 
tirmations,  231. 

jurisdiction  of  and  proceedings 
in  probate  courts,  232,  236. 

judgments  of  probate  courts 
hovv'  made  a  lien  on  real  es- 
tate, 237. 

PARTIES  TO  xYCTlOXS,  80,  81. 
PLACE  OF  TRIAL    OF  CIVIL 
ACTIONJS,  82. 
how  changed.  83. 
PUBLlCxVf  lOX  OF  SUMMOXS 

85. 
PLEADINGS, 
in  district  courts,  87. 
in  justices'  courts,  163,  165. 
PE  R S ON AL  PRO  PERT  Y , 

claim  and  delivery  of,  98,  101. 
PARTITION, 

provisioiis  concerning'.  147.  157. 
PROHIBITION, 

writ  of,  Drovisions  conceri>iu2'. 
205.  206. 
PROBATE  COURTS, 

civil  jurisdiction  of,  232,  233. 
criminal     jurisdiction    of,    and 

rules  of  practice  in,  233. 
docketing  judgments  of,  237. 
proceedings  of  in  criminal  cases, 

453. 
provisions   regulating   the   set- 
tlement  of  deceased    persons 
in,  238. 
proof  of  wills,  239,  245. 
l(Mters  testamentary  and  of  ad- 
ministration, 245,  257. 
of  the  inventory  and   collection 
of  the  efl'ects  of  deceased  ])er- 
sons,  257,  261. 
provisions    for   the   support    of 

the  family,  261,  264. 
of  claims  against  the  estate.  264, 

269. 
sale    of    personal    property    \o 

pay  debts,  269,  279. 
])owers  and  duties  of  the  execu- 
tor or  administi'ator.  279,  281. 
conveyance  of  rejd  estate  bv  ex- 
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PLEADINGS, 

ecutors  and  admiuistrators  in 
certain  cas(;s,  281,  283. 

accounts  to  be  rendered  l)y  ex- 
ecutors and  administrators 
and  payment  of  debts,  283, 
290. 

partition  and  distribution  of 
estates,  290,  296. 

removal  of  executors  and  ad- 
ministrators in  certain  cases, 
296,  297. 

miscellaneous  proceedings,  297, 
303. 

descents  and  distributions,  303, 
306. 

may  appoint  guardians,  307,  313. 

PIUZE-FfGriTIiSrG, 

when  death   ensues,  is   murder, 
327. 
PERJURY, 
crime    of  and   punishment   for, 
342. 
PRISONERS, 
inliumanity  to,howpnnished,344 
releasing'      convicted    prisoner, 

liow  punisiied,  345,  346. 
releasin<4'  [)risoner  charged  with 

crimt;,  how  punished,  346. 
voluntarily    permitting    escape 

of,  how  ;)unished,  346. 
aiding  escape  of,  how  punished, 

346. 
rescuing,  how  punished,  346. 
aiding  to  escape,  how  punished, 

346,'  347. 
voluntarily  suffering   escape  of, 

how  punished,  347. 
negligent   escape   of,  how  pun- 
ished, 347. 
PERSON ATINCr   ANOTHER, 
crime  of  and   how    punished, 
345. 
POSSE  COMITATIS, 

refusing  to  join,  how  punished, 
354. 
PERSON, 

detined,  361. 
PR()('EEI)1N(;S  IN  CRIMINAL 
CASES, 
general  detinition  of  crime,  363, 
364. 
PREVENTION    OF   PUP>LIC 
OFEEXCES,  365,  366. 
complaint,  how  made,  366. 
security  to  keep  the  peace,  366. 
riots,  how   sui)pressed,  368,  369. 
pi'oc(jedings  for  removal  of  pub- 
lic  oificers    by   impeachment 


PREVENTION   OF    PUBLIC 
OEFENCES, 

and  otherwise,  370,  374. 

l^roceedings  in  criminal  cases 
'prosecjtedby  indictment,  374. 
376. 

time  of  commencing  criminal 
actions,  377. 

the  complaint  and  proceedings 
thereon,  377,  388. 

proceedings  after  commitment 
and  before  indictment,  388. 

formation  of  grand  jury,  389, 
392. 

])owers  and  duties  of  grand 
jury,  392. 

presentment,  what  is,  393. 

linding  and  ])resentation  of  in- 
dictment, 398. 

form  of  indictment,  399. 

ari-aignmcnt  of  the  defendant, 
401,  402. 

form  of  bench-warrant,  402. 

arraignment,  how  made,  403. 

setting  aside  indictment,  404. 

demurrer  to  the  indictment, 
405,  406. 

pleas,  406. 

removal  of  the  action  to  anoth- 
er county,  407,  408. 

of  the  proceedings  before  trial 
and  the  mode  of  trial,  408. 

formation  of  the  trial  jury.  409, 
413. 

the  trial,  413,  423. 

verdict,  421,  422. 

proceedings  after  trial  and  be- 
fore judgment,  423. 

exceptions  bv  defendant,  425. 

new  trial,  425,  426. 

arrest  of  judgment,  426. 

time  for  pronouncing  judg- 
ment, 426,  427. 

judgment  and  execution  there- 
of, 427,  431. 

appeals,  when  allowed,  and  how 
taken,  431,  432. 

dismissing  appeal  for  irreou- 
larity,  433. 

argunuait  of  the  appeal,  433. 

judgment  upon  appeal,  433,  434. 

bad,  upon  being  held  to  answer 

before  indictment,  435. 
ui)on    indictment    before    con- 
viction, 435,  436. 

after   conviction    upon    appeal, 

436,  438. 
deposit  instead  of  bail,  438. 
surrender  of  the  defendant,  439. 
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PREVEXTIOX    OF    P  V  C  L  KJ 
OFKKXCES, 

forfeit  lire    of  the    recognisance 

or  of  the  deposit,  489. 
re-coniniitnieiit   of  the   defeiid- 

ant  after   h'cviiig'  given   bail, 

440,  441.  I 
compelling-  witness    to   attend,  S 

441,  443.  ^        j 
testimony  taken  b}'  commission, 

443,  447. 
inquiring'   into    the   insanity  of 

the  defendant  before    trial  or 

after  conviction,  447. 
dismissal  of  the  action  before  or 

after  the  indictment  for  want 

of  prosecution  or   otherwise, 

449. 
proceedings    against     corpora- 
tions, 451. 
entitling  atiidavits,  451. 
errors  and  mistakes  in  pleadings 

and  otlier  proceedings,  452. 
disposal    of  property  stolen  or 

embezzled,  452,  453. 
proceedings  in  the  probate  and 

justices'  courts,  453,  458. 
search  warrants,  458,  461. 
})roceedings     against   fugitives 

from  justice,  462,  463. 
compromising  ofl'ences,  463,  464. 
lines  and  forfeitures,  464,  465. 

PROMISCUOUS  PROVISIONS, 

465,  466. 
PRESENTMENT, 

what  is  and  how  made.  395. 
PARTNERSHIPS, 

formation  of,  630. 

general  and  special  liabilities  of, 

^  630,  631.. 

certiticate   of,  what  to   contain, 
631. 

to  be  acknowledged,  631. 

to  })ublish  copy,  631. 

])artnershii)s,    renewals   of,  631. 

names  of  lirm,  631,  632. 

capital  not  to  be  withdrawn.  632. 

transfers  void  when,  632. 

assignment,  assent  of  (U'editors, 
632. 

suits,  in  whose  names,  632. 

when  dissolved,  632,  633. 

rights  of  partners,  633. 
PROMISSORY  NOTES,  652. 

negotiable,  652. 

when  assigned  by  agent,  653. 

word  "i)erson"    construed,  653. 

who  may  maintain    a(;ti()n,  653. 

payable  to    maker   or    lictitious 


PliOMlSSORY  NOTES, 

person,  653. 
acceptance  must   be  in  writing-, 

653. 
when  not  binding",  653. 
])romise  to  accept,  force  of,  653. 
to  be  in  writing,  653. 
limitation,  653. 

when  deemed  accepted,  653,654. 
protest,  damage  on,  654. 
damages,  in  lieu  of  what,  654. 
how  ascertained,  654,  655. 
rate    of     exchange    consider(Ml 

when,  655. 
damages     for     non-acceptance, 

655. 
who  entitled  to  damages,  655. 
notice  of  protest  how  given,  655. 
bills  heretofore   drawn,  accept- 
ed, 655. 
certain  days  considered  as  Sun- 

dav,  655,  656. 
PROTECTION  OF  STOCK, 
to  their  rightful  owners,  713. 
PRISONERS,     TERRITORIA  L, 
deduction  of  time  for  good  cow- 

duct,  737. 
to  be  certixied  to,  737,  738. 
PRINTING, 

done   for   territory  by  order  of 

secretary,  740. 
payment  tor,  740. 
printing  of  blanks  for  territor\', 

825,  826. 
POSSESSORY  ACTIONS, 
on  public  lands  in  this  territorv. 

751,  753. 
PUBLIC  MONEYS, 

disbursement  of,  756.  757. 


QUARTZ    CLAiMS, 

working,  location  of  same,  777. 
discovery,  right  of,  •  777,  778. 
what  constitutes  claim,  778. 
location,  how  defined,  778. 
persons   mav   join   in   locatinii'. 

778,  779. 
claim  to  be  recorded,  779,  780. 
real    estate,    when   considered, 

780. 
conveyances  of,  how  made,  7^0. 
notices,  780. 

l)enalty  for  destroying,  780. 
proof  of,  780,  78 1/ 
tunnel  claims,  av hat  constitutes, 

781. 
location,  how  made.  781. 
to  be  recorded,  78K 
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QUARTZ  CLAIMS,  781. 
claimant  to  perform   labor,  782. 
repealing'  clause,  782. 

E. 

RECEIVERS,' 

appointment  and  duties  of,  109, 
110. 
REFERENCES    x\ND     REFER- 
EES, 120,  122. 
REAL  PROPERTY, 

actions    concerning    conflicting* 
claims  to,  146,  147. 
RECORDS, 

how  approved,  190,  192. 
RAPE, 

defined,  and  how  punished,  328. 
ROBBERY, 

defined    and    punishment    pre- 
scribed, 332. 
RIOT, 

crime  of   and    how    punished, 
351. 
RELIGIOUS  MEETING, 

disturbing,  how    punished,  351. 
REWARD, 
g-overnor  may  offer  in  certain 
cases,  462,  463. 
REVENUE, 

an  act  to  provide  tor,  475. 
tax  for  territorial  purposes,  476. 
tax  for  county  purposes,  476. 
commissioners    to    levy    taxes, 

477. 
taxes  to  be  a  lien,  477. 
all  property  to  be  taxed,  except 

specially  exempt,  478. 
what  real  estate  exempt,  478. 
personal   Y>i*<^>P<^i*ty  exempt,  479. 
i)ank  stocks  to  be  taxed,  480. 
assessor  to  give  bonds,  481. 
may  appoint  deputies,  481. 
time    of   making    assessments, 

481,  482. 
assessments,  how  made,  482. 
lists  to  be  made,  483. 
co-partnership     property    how 

assessed,  483. 
estates  of  decedents  how  assess- 
ed, 483. 
penalties  prescribed,  484. 
assessment    roll    what  to    con- 
tain, 484,  485. 
form  of  assessment  roll,  486. 
roll  to  be  completed,  when,  486. 
subsequent     assessments     how 

and  when  made,  486,  487. 
compensation  of  assessor,  487. 
board  of  equalization   when  to 


REVENUE, 

meet,  and   its  duties,  487,  488. 
duties  of  auditor,  488,  489. 
tax-collector  to   take   oath  and 

give  bond,  489. 
may  appoint  deputies,  489. 
penalty    may    be    imposed    on 

neglect  of  duties,  489. 
duties     of     tax-collector,     489, 

491. 
when  list  to  be  returned,  491. 
notice  to  be  given  to  tax-pavers, 

491. 
tax-collector     to     mark    taxes 

paid  and  give  a  receipt,  491. 
to  make  returns  to  auditor,  491, 

492. 
to  pay  money  to   treasurer,  492. 
penalty  for  neglect,  592. 
delinquent  taxes,  how  collected, 

493,  498. 
compensation  of  district  attor- 

nev,  498. 
duties  of,  498,  499. 
penalty  for  neg"lect,  500. 
duties,  bonds  and   pay  of  audi- 
tors, 500. 
penalty  for  neglect,  500. 
forms  of  licenses,  501. 
auditor  to  report  to  controller, 

501. 

auditor  and  treasurer  to  report 
to  commissioners,  .502. 

taxes  on  mortgage  debts  to  be 
paid  before  discharge  entered, 
502. 

poll  taxes  liable  for.and  amounts 
to  be  paid,  503. 

poll  tax  receipts,  form  of,  and 
how  issued,  503. 

penalty  for  receiving*  tax  with- 
out giving"  receipt,  503. 

collector  to  recei|)t  for  receipts, 
503. 

commissioners  may  require  ad- 
ditional bonds  of  collector, 
504. 

collector  may  seize  property  to 
satisfy  poll-taxes,  .504,  505. 

poll  taxes  to  be  paid  to  treas- 
urer, 505. 

monthlv  rei^orts  to  be  made, 
.505. 

auditor  to  send  statement  to 
controller,  506. 

licenses,  provisions  concerning", 
506,  513. 

duties  of  treasurer.  513.  514. 
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KEVEXUE, 

allownncos    to     be     certified  to 

auditor,  515. 
couijx'Dsatioii  of  treasurer.  515. 
otticers  to   settle   with   auditor, 

516. 
embezz]em3iits   how   punished? 

516,  517. 

])r()pertv  in  transitu  how  taxed, 

517,  518. 

pay  of  collectors,  518,  519. 

assessors  to   "five  not^ice  in  each 
])recinct,  519. 
RECORDER,  556,  557. 

to  be  ex  otficio  auditor,  557. 

term  ot  office,  557. 

offi(  e  to  be  open,  when,  557. 

record  books,  manner  of,  557. 

official  oath  and  bond,  557. 

bond,  where  filed,  557. 

apuointment  of  dei)uty,  557. 

when  deputy  to  perform  duties, 
557. 

exi)enses  of  office,  557,  558. 

instruments  to  be  re(;orded,  558. 

separate  records  to  be  kept,  558. 

index  of  records,  558,  561. 

instruments   how    filed   and  re- 
corded, 561, 

endorsements  on  instruments  re- 
corded, 561. 

search  and    abstract  of  records, 
561,  562. 

liable   for    neg-lect  in    duty,  or 
defects  in  records,  562. 

when    iJ^uiltv   of    misdemeanor, 
562. 

copies  and  transcript   to   be  re- 
ceived in  evidence,  562. 

to  be  open  to  inspection,  563. 

recorder,  wdieii    commissioners 
to  appoint,  563. 

records  to   be   delivered  to  suc- 
cessor, 563. 

mav     take      acknowledgments, 
563. 

pre-payment  of  fees,  563. 

to  be  ex  officio  auditor,  563. 

auditor  to  keep  account  and  file 
treasurer's  receipts,  563. 

to   draw   orders    on   treasurer, 
56-t. 

orders   to  be   numbered  and  ac- 
counts thereof  kei)t,  564. 

to  settle   with  county  treasurer 
as  ])rescribed  by  law%  564. 

fees  of  auditor,  5154,  565. 

special  laws  regulating'  fees  and 
salaries  to  govern,  565. 


ROADS,  HIGHWAYS,  TRAILS 
AXD     PUBLIC     THOR- 
OUGHFARES, 677. 
what  considered  highways,  677, 

678. 
road  districts,  678. 
supervisors  api)ointed,  678. 
same  to  be  notified,  678. 
duties  of,  678. 
gravel  or  dirt  taken,  678. 
damages  therefor,  678. 
levy  of  road  tax,  678. 
collection  and  expenditures"  of, 

678. 
woi-k  in  lieu  of  tax,  678,  679. 
letting  contracts,  679. 
new  roads  laid  out,  679,  680. 
tax,  deliufjuent,  680. 
enforcing  collection  of.  680. 
work,  how  paid  for,  680,  681. 
obstructing  i*oad,  681. 
l)enalty  for,  681. 
injuring  bridges,  681. 
punishment,  681. 
overfiowing  road,  681. 
liability  for,  681.  682. 
Boise   countv  exempt  from  act^ 

682. 

RE  -  APPORTIONMENT  O  F 
MEMBERS  OF  LEGISLA- 
TIVE ASSEMBLY, 

Ada  county,  696. 
Alturas  county,  696. 
Boise  county,  696. 
Idaho  county,  696. 
Lemhi  county,  696. 
Nez  Perce  county,  696. 
Shoshone  county,  696. 
Owyhee  county,  697. 
Oneida  countv,  697. 
Bear  Lake,  697. 

RAILROADS, 

exemption  from  taxation,  738, 
639. 

RxVNCHERS, 

liabilities  of,  744,  745. 

ROADS,  TRAILS,  BRIDGES 
AND     FERRIES, 

act  in  relation  to  the  construc- 
tion of  the  same,  9<^Q,  860. 

roads,  toll  bridges,  trails  and 
terries,  tax  on  for  sciiool  fund, 
861,  862. 

REPEALING  LEGISLATIVE 
ENACTMENTS, 

act  defining  the  meaning  and 
intention  of,  868. 
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SUMMONS, 

how  served,  84. 
service  of  bv  publication,  85. 
STOLLEN  GOODS, 
receiviDg  same,   how  punished, 

333. 
to   be   returned  to     the  owner, 

334. 
STOCK, 
marl^injr  or  branding-  of  belouj^- 

inof  to  another,  how  punished, 

334. 
STEALING, 

records  or  documents,  how  pun- 
ished, 344. 
SEARCH-WARRANT, 

issued  and  served,  459,  461. 
SCHOOL,  PUBLIC,  532. 

territorial  fund  for   support  ol, 

531,  532. 
county  school  fund,  532. 
how  assessed,  532. 
no  fees  allowed,  532. 
fun<l  account  and  lines,  532. 
territorial    superintendent,  532. 
duties  of,  533. 
])rinting,  533. 
duties  of   territorial   treasurer, 

633. 
superintendent  to  rej^ort,    533, 

'534. 
may  make  suo:gestions,  534, 
to  deliver  all  papers,  53-1. 
territorial   treasurer,   duties  of, 

534,  535. 
countv    superintendent,   duties 

of.  534,  535. 
apportionment,  how  made,  535. 
blanks,  535,  536. 
new  districts,  537. 
election  returns,  disposition  of 

records,  537. 
county  treasurer,  duties  of,  537. 
trustees,  election  and  duties  of, 

537,  541. 
justices  of  the  peace,  duties  of, 

541. 
teachers,  duties  of,  541. 
miscellaneous,  541,  542. 
school  year,  542. 
pav   of  county  superintendent, 

542. 
SHERIFFS,  543,  544. 
duties  of,  544. 

process,  how  endorsed,  544,  545. 
to  execute  process,  545. 
writ  or  process,  how  returned, 

545. 
official  bond,   liable  on,   when. 


SHERIFFS, 

545. 
neglect  of  duty,  545. 
to  keep  office,  hours  of,  545. 
papers  how   served  on   sheriff, 

545,  546. 
appointment   of  under   sheriff, 

546. 
how  made   and  when  filed,  546. 
duties  of  under  sheriffs,  546. 
neglect    of     dut>,     breach    of, 

special  bond  546. 
sheriff  to   be  county  jailor,  546. 
sheriff    responsible  for   acts   of 

jailor,  546. 

county  jail  to  be  provided  by 
commissioners,  547. 

how  prisoners  confined,  547. 

in  case  of  no  jail  in  county,  pro- 
bate judge  to   designate,  547. 

order  of  judge  how  served,  547. 

when  jail  erected,  order  may  be 
revoked,  547,  548. 

order  of  revocation,  548. 

when  pestilence  and  contageous 
disease,  prisoners  may  be  re- 
moved, 548. 

phvsician  may  be  appointed, 
548. 

when  papers  served  upon  the 
prisoners,  548. 

sheriff'  may  employ  extra  guard, 
548. 

received  and  provided  for  by 
sheriff;  548,  549. 

persons  committed  on  civil 
])rocess,  expense  of^  how  kept. 
549. 

committed  for  trial  or  examina- 
tion, how  kept,  549. 

when  ^sheriff  liable  for  escape, 
549. 

when  liable  for  rescue  of  person 
jirrested  in  civil  action,  549. 

return  of  prisoner  to  jail  no 
cause  of  action,  549,  550. 

county  recorder  to  issue  certifi- 
cate to  new  sheriff,  550. 

sheriff  to  deliver  county  prop- 
erty to  successor,  550. 

to  acknowledge  transfer  of 
same,  550. 

to  complete  process  begun,  550. 

commitment  under  authority  of 
the  United  States,  551. 
i     to  be  answerable  for  safe  keep- 
I         ing,  551. 

officer  may  call   assistance,  551. 
i     refusing  to  assist  officer  may  be 
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SHERIFFS, 

fnied,  ool. 
to  excuse   liability   must  be  in 

writiiiii",  551. 
sheritf  committed  to  custody  of 

coroner,  when,  551. 
when     service     performed    for 

territory,  551,  652. 
justification     In     execution    of 

process,  552. 
to  exhibit  papers   to   interested 

party,  552. 
to  act  as  crier,  552. 
not   to   have   attorney  for  part- 

nei',  552. 
when    liable   to   partv  injured, 

552. 
neu'lio'ence  or  oppression  by  of- 
ficer, tine  for,  552. 
when   siieriff'    party    to   action, 

552. 
in  case   of  vacancy,  coroner  to 

act,  552. 
powers  of  coroner  when  acting" 

as  sheritf,  552. 
when  sheriff  and   coroner   par- 
ties, 552,  553. 
elisor,  when   to   be   appointed, 

duties  of,  553. 
proceedings  in  case  of  arrest  of 

sheriff  and  coroner,  553. 
yjowers    and   duties   of   elisors, 
fees  of,  553,  555,  i 

SOLE   TRADERS,  | 

relation  to,  664. 
(See  Traders,  Sole.) 
SECURITIES, 
to   prevent   officers   dealing   in, 

667. 
officers  not  to  deal  in  warrants, 

667,  668. 
Avarrants  purchased  by  officers 

not  to  be  redeemed,  668. 
may  sell    certain  w^arrants;  668. 
for  violation  of  this  act,  668. 
STOCK, 
proteciion  of,  713. 
penalty  for   driving"   stock  from 

range,  713. 
stock    mav  be   removed,   when, 

713. 
how  stock  removed,  exceptions, 

713,  714. 
violation    of    act,    penaltv   for, 
714. 
SALE    OF  UN\YIIOLESOME 

FOOD,  715. 
SITOSIIONE  COUNTY, 
bou  ndaries  of,  727. 


!     STOCK, 

I      protection  of  about  quarts  mills, 

741. 
STOCK  RANCHERS, 
duties    and    liabilities    of,    744, 
745. 
SNAKE  RIVER, 

rigfht  of  transit  on,  759. 
SCIENTIFIC    SOCIETIES,    761, 

SURVEYOR,  COUNTY, 

duties  of,  793,  795. 

fees  of,  795. 
SIGNATURES, 

marks  for,  796, 
SUPREME  COURT, 

clei-k  or",  prescribing"  duties,  etc. 
820,  821. 
STALLIONS, 

act  to  prevent   from  running-  at 
large,  836,  837. 
SHEEP,  GOATS, 

aft  to  protect  agfainst  dogs,  843. 
SABBATH  DAY, 

act   for   observance  ol,  844,  845. 
STATUTES,    IDAHO, 

when  to  take  effect,  869,  871. 

r. 

TERRITORIES, 

act  of  congress  in  relation  to.  27. 

acts  of  cong"ress  concerning"  pai*- 
ticular  (  rganized  territories, 
39. 
TRIAL  AND  JUDGMENT,  111. 
TRESPASS, 

to  real  propertv,  actions  for,145, 
TESTIMONY, 

how  perpetuated,  229. 
TERRITORIAL  PRISON, 

what  to  be  deemed,  361. 

effect  of  imprisonment  in,  361. 
TREASURER  OF  COUNTY. 

to  g"ive  bond,  574. 

qualification  of  bondsmen,  574. 

oath  of  office,  57-1. 

vacancies  how  filled,  574. 

to  keep  accounts,  574. 

to   keep  and  disburse   monevs, 
574,  575. 

to  give  receipts,  575. 

book  open  to  inspection,  575. 

to  redeem  warrants,  575. 

when  no  money  in  treasury,  575. 

notice,  moneys  in  treasury,  575. 

to   cancel    redeemed   warrants, 
575. 

preference  in  order  of  registra- 
tion, 575,  576. 

not  receivable  for  taxes,  576. 
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TllEAh^UrtEK  OF  COrXTY, 

to  deposit   redeemed    warrants 

with  auditor,  576. 
when  may  be  removed,  676. 
to  deliver  efl'eets  of  office  to  suc- 
cessor, 576. 
settleinents,  .)76,  577. 
office  hours,  577. 
to  lilc  oath  as  to  kinds  of  money 

received,  577. 
may  appoint  deputies,  577. 
deputies  to  jrive  bond,  577,  578. 
acts  of  deputies,  compensation, 

578. 
TEURITOIUAL  BONDS,  546. 

(See  Boiuh',   Ten-itoridl.) 
TIlADEIiS,  SOLE,  664. 
who  may  become,  664. 
what  must  do,  664. 
])etitiou,  what  states,  664,  665. 
may  invest  in  business,  665. 
cieditor  may  approve,  665. 
time  of  hearir'^  proof  of  notice, 

665. 
court  must  lind  facts,  665. 
jud<>ment    what     to   authorize, 

665. 
artidavlt    to   be  Hied  witli  clerk, 

665. 
form  of,  665. 

Judiiiueiit   to   be   recorded,  665, 
sole  ti-ader,  liability  of,  666. 
husband    no)    linble    for  debts 

coutracted,  6  6 
^IltAll.S.  JJOADS.  lIKrllWAYS 
A  N I )    r  J 1 0  UO  L  G 1 1  FA  RES, 

677. 
TOWXSITES, 

under  a(-ts  of  con^^'ress,  disposal 

of.  698. 
bv   wiiom   and   how   lands  dis- 

"  posed  of,  69H. 
convevances  how  made,  699. 
by  what  affected,  699. 
notice  of  entry,  how  <iiveii,  699. 
by  whom,  699, 

!<lat('ment  of  party  claimina'  in- 
terest, 699. 
A\  hat  statement    to  contain.  699, 

700. 
adverst'  (tlaims,  700. 
liow  determined,  700. 
trial,    what    (m  idcnce    ma\'    be 

given,  700. 
tlistrict  court  to  determinr'  con- 

trov<*rsy,  700,  701. 
to  r(!nder  account,  701. 
compensation  how  jjaid,  7')1. 
bv  whom,  701. 


TOWXSITES, 
fees  must  be  tendered,  701. 
payment  of,  701,  702. 
conveyance  to  claimants,  702. 
interest   of  claimant,   how   set- 
tled, 702,  703. 
adverse   rij^hts,  who  deemed  to 

possess  title,  703. 
costs  how  regulated,  703. 
contract  for  conveyance  mav  be 

enforced,  703. 
successors  in   trust,    powers  of, 
703. 
TEinUTOUY^, 

boundaries  of,  718. 
TRESPASSING,  ANIMALS, 
upon  private  property,  742,  743, 
upon  enclosures,  831,  834. 
TOWNSHIP  MAPS, 

to  procure,  758, 
TRANSIT, 
on   Snake   river,    protection  of, 
759. 
TEMPLARS,  (iOOI),  LODGES, 

incor])oration  of,  764,  766. 
TERRITORIAL     C  ONT  \l  O  L- 
LER, 
duties  and  salarv  of,  797.  802. 
TERRITORIAL    TREASURER, 
duties     and     comi)ensation   of, 
848,  851. 
TRAILS,     BRIDGES,     PtOADS 
AND  FERRIES, 
act  in   relation  to   the  construc- 
tion of,  856,  860. 
TAX, 
on  bridges,  ferries  and  loll  roads 
for  school   purposes,   861,  862. 
TOLL  ROADS,  BPtlDGES  AND 
FERRIES,  866,  867. 

U. 

LSI  IIPATION, 

of  office  or  franchise,  157,  158. 
FN  WHOLESOME      P  RO  V  IS- 
lOXS, 
])unishment     for    selling,     353, 
354. 

w. 

WAS'J'F, 

nctions  for.  145. 
WITNESSES, 

who  are   capable   of  being,  221, 
222. 

manner   of   compelling    attend- 
ance of,  223,  225. 

who  mav  be  in   criminal   cases 
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AVITNES^ES, 

321,  822. 
how    coinpellcMl     to     attend    in 

cu-iminal  cases,  441,  443. 
to(»s  ot,  796. 
who  cannot  bo,  221. 
Avhen  attorneys   cannot  be,  221. 
wlien    a  eleriivnian   cannot    be, 

wlien    a    ])l)ysician    cannot  be. 

222. 
when   public   officer  cannot  be, 

jiidii^e  or  juror  may  be,  222. 

Avitness  need  not  criminate  liim- 
self,  224. 

attachment  for,  when  to  issue. 
224. 

})roceedin<i"s  if  witness  is  pris- 
oner, 225. 

injured  and  accused  parties 
mav  b(!  in  criminal  cases,  821. 


WILLS, 

])roof  of,  how  made,  289. 

executor  to  present,  289. 

neirlect,  liability  for,  240. 

petition  for  probate.  240. 

heirs  to  be  cited,  241. 

wlio   may  contest   probate,  241. 

when    one     witness    sufficient, 
241. 

testimony  to  be  written,  242. 

certificate    of    proof    to   be   at- 
tached, 242. 

forei<>"n    wills   liow  proved,  242. 

etfect  of  such  wills  248. 

contesting"    will   after   probate, 
248. 

revokino'  probate,  effect  of.  248. 

j)owers    of    executor    to    cease, 
when,  244. 

lost  wills,  how  ])rov<ML  244. 
AVILD  GAME. 

aci  rehitino  to,  841,  842. 
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